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SUPREME COURT OF THE UNITED STATES. | 
OcTOBER TERM, 1886. : 


No. 25. 
JOHN J. SHIPMAN, APPELLANT, 
. Vs. 
THE DISTRICT OF COLUMBIA. 


— ee — ee | 


No. 157. 


THE DISTRICT OF COLUMBIA, APPELLANT, 
vs. 


JOHN J. SHIPMAN. 


APPEALS FROM THE COURT OF CLAIMS. - 


Petition, filed November 5, 1880 

„Traverse, filed November 12, 1880.. 
Motion for leave to amend petition, with allowance of: same, May 9, 1081 
Amendment to petition, filed May 10, 1881 
Plea of set-off, filed January 25, 1862 .. ie 

to said plea of counter-claim, filed February 23, 1 

Bill of particulars of counter olaim, filed December 14, 17 
Amendment to petition, with allowance of same, filed March 19, lors .... 
Findings of fact and conclusions of law, filed April 2, l 
Opinion ef the court , 
Final judgment of the court . 


Application for, and allowance of, ‘appeal. ' 
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1 In the Court of Claims, December term, 1879. 
JOHN J. SHIPMAN 
ve. No. 122. 
TueE District or Col. uunIA. 


I. Petition—Filed November 5, 1880. 


The petition of John J. Shipman, of the county of Fairfax in the State 
of Virginia, respectfully showeth : 

That he isa native-born citizen of the United States, now and for 
twenty-five years a resident of the county of Fairfax, Virginia, and his 
post-office address is Lewinsville, in said county. : 

That by the act of Congress, approved Februnry 21, 1871, entitled, “An 
act to provide a Government for the District of Columbia” (section 1), 
the territory of the United States within the District of Columbia was cre- 
ated into a Government by the name of the District of Columbia, and con- 
stituted a body corporate for municipal purposes with power to contract 
and bé contracted with, sue and be sued, plead and be impleaded, have a 
seal, and exercise all other powers of a municipal ——ů— 

By said act was alro constituted a legixlative assembly with powers ex- 

tending to all rightful subjects of legislation within said District, 
2 subject to the provisions of she act and to the Constitution of the 

United States, and to repeal or modification by the Congress of the 
United States, 

By said act (section 37) was alxo constituted in said District a Board 
of Public Works which was thereby authorized to “ have entire control of 
and make all regulations which they shall deem necessary for keeping in 
— the streets, avenues, alleys, and sewers of the citv, and all other works 
w ich may be intrusted to their charge by the legislative assembly or Con- 


By the act of July 10, 1871, of said legislative assembly, entitled “ An 
act making a riations for improvements and repairs in the District of 
Columbia providing for the payment thereof” (sectiun 1), a large sum 
of money was appropriated “for the improvement and repaira of the 
streets, avenues, alleys, and roads in the District of Columbia, and for the 
construction and repairs of sewers, bridges, and other public works therein, 
to be used and expended according to the provisions of the act of Congress 
aforesaid, and as fully as may be practicable and consistent with the pub- 
lic interest in conformity with the plan of improvement submitted to said 
legislature by the Board of Public Works of said District,” and hy said act, 
the said Board of Public Works was intrusted with the authority to carry 
out its provisions. 

That on the 5th day of October, 1872, in pursuance of authority here- 
inbefore described and of iations eae had, a contract was 
awarded to your petitioner by the said Board of Public Works, as is shown 
by their letter of suid date herewith filed and marked Exhibit No. 1. 

That in pursuance thereof, your petitioner performed labor and services 
and furnished material for repaving the Canal Road from the Aqueduct 
Bridge to Chain Bridge under the order and and direction of the: aid Board 


of Public Works and its officers, for the use, pu and benefit of the 
said District of Columbia, to the amount and value 


of $30,000, or there- 
abouts. 
2896— 1 
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That subsequently, on the 17th day of December, 1873, a within contract 
was entered into, numbered 561 and dated back to the 8th day of Octuber, 
1872, hy the Board of Public Works of the first part, and your petitioner 
of the second part, whereby your petitioner to furnish at his own 
proper cost and expenee all the neccseary materials and labur, and in a good, 
firm, and substantial manner to clean the gutters and do the creding neces- 
gary in trimming Canal Road between the bridge known as and called the 
Aqueduct Bridge over the Potomac River at Georgetown, D. C., and the 
so-called Chain Bridge over said Potomac River in the county of Wash- 
ington, D. C.; also to construct and complete four (4) — culverts 

fifteen (15) inch tile pipe thirty (30) feet long, with head walls of stone 
masonry, and one (1) sewer-pipe culvert of fifteen (15) inch tile pipe thirty- 
three (33) feet long, with head walls of stone masonry on said Canal Road 
between points aforesaid; also to construct and to complete one (1) sewer- 
ipe culvert of eighteen (18) inch tile pipe thirty-six (36) feet long, with 
— walls of stone masonry, and two (2: eighteen (18) inch pipe culverts 
thirty-three (33) fect long, with head walls of stone masonry on said 


3 Canal Road between the points aforesaid ; also to build and com- 


plete one (1) stone culvert twenty-seven (27) feet long, with a brick 

arch ten (10) feet span on the Canal Road over branch or water-course 
wear Lock Mills; also to build and complete one (1; small stone culvert 
of abuut twenty (20) inches inside chamber on said Canal Rund near Little 
Falls chapel in the county of Washington, D. C.; also to construct and 
complete four (4) eighteen (18) inch pipe culverts thirty (30) feet long, 
with head walls of stone masonry on Aid Canal Road between the points 
aforesaid ; also to build and complete two (2) stone culverts twenty (20) 
inches span and thirty (30) feet long, with head walls uf masonry on said 
Canal Road between the points aforesaid; also to do the necessary gradi 
at and near the stone culvert with brick arch ten-(10) feet span on sai 
Canal Road over branch or water-course near Lock Mills, and to build and 
complete the stone masonry near said stone culvert aforesaid ; also tu lay 
and put down on said (‘anal Road between said Aqueduct Bridge over the 
‘Potomac River at Georgetown, D. C., and said bridge known as and called 
the Chain Bridge, over said Potomac River in the county of Washington, 
D. C., so much of m’cadam road as may be directed by the said party of 
the first part or its authorized officer or agent; also to make the necessary 

irs of culvert numbered five (5) on profile in office of superintendent 
of roads in Canal Road and to build and complete the necessary stone re- 
taining walls at said culvert. 

All the work aforesaid to be done under the plans and to the entire 
satisfaction of the superintendent of roads of the party of the first part, 
and the work of said grading, ipe, culverts, and MacAdam paving to be 
done and completed in accordance with certain specifications named in 
said contract filed herewith as Exhibit No. 2, not deemed here more 
fully to state. 

The said contract also contains the following provisions which only are 


deemed to be material and relevant to this claim: 


Second. It is further agreed that the said parties of the first part shall 
appoint from time to time such persons or person as may be by said parties 
deemed proper, to inspect the material to be furnished and the work to be 
done under this contract, and that such person or persons shall have any 
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and all unity and privileges which may be necessary to enable them 

to faithfully make the inspection aforesuid. he 
“Third. It is further agreed that the work under this cuntract shall be 

commenced immediately. 
Fourth. It is further agreed that the said parties of the first part may, . 
on notice to the said party of the second part, suspend work under the. 
contract; but if not suspended, it shall be completed as rapidly as possi-- 
ble from the date fixed for its commencement, aud that said work shall. 
not be built without the consent in writing of the suid party of the first 
part, and that any subletting or assignment withont such consent shall 
ighth 404 it is f — bat partial shal made 
“ Eighth. And it is further that partial payments shall be 

by the uly authorized financial agent of the said — of the first on 
monthly estimates of the chief engineer of the Board of Public- 
4 Works aforesaid, and that whenever the said chief engineer ahalll 
certify in writing that the party of the second part has completely 
rformed this cuntract on his part, and shall submit with said certificate 
is estimate of the amount due the party of the second part, then within 
thirty days, as hereinafter 3 the said party of the second purt 
shall he entitled to receive full amount due u this contract, de- 


ducting therefrom all previous partial payments which may have ben 


ma‘le as hereinufter me- tioned. 

“And it is further expressly agreed that no money shall become «due and 

yable under this contract except upon the certificate of said engineer. as 

reinbefore provided, and that the said party of the secund part further. — 
agrees that he shal] not be entitled to demand or receive payment for any 
portion of the aforesaid work — in the manner set forth in the agree- 
ment, and when each and all of — hereinbefore mentioned 
are complied with, and the engineer shall have given his certifiente to that 
effect, a final settlement. shall be made in writing between the parties, and 
the whole amount found due the party of the second part the cun- 
tract shall be paid to him, excepting such sums as may be retained under 
any provision of this contract; provided that parti yments may he 
made under direction of the said party of the first part — than upon 
the estimates of the said engineer as provided above, if in the «pinion of 
the said party of the first part the vigorous prosecution of the work will 
be promoted thereby. | 

“Tenth. It is further agreed that the said party of the second purt shall 
receive the following prices as full compensation for furnishing all the ma- 
terials and labor which may be — — in the prosecution of the work to 
be done under this agreement, and in all respects completin;: the ame to 
wit: 
“Grading thirty (30) cents for each and every cubie yard f curth, sand, 
or gravel excavated and hauled a distance not exceeding two len w (200) 
feet and one and a quarter (1}) cents per cubic yard for every a-klitional 
one hundred (100) feet of haul beyond the first two hundred -), feet. 

“ Laying fifteen (15) inch tile pipe, per lineal foot, one do la: uni thirty- 
three ($1.33) cents. 

“Taying eighteen (18) inch tile pipe, per lineal foot, one dullar and 
sixty-two ‘1 62) cents. | 

Excavations and refilling, forty (40) cents per cubic yard, to be meas- 
ured in excavation only. 
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“Rock excavation where blasting is required, per cubic yard, one hun- 
dred (100) cents. 

For the cleaning of gutters and the grading in trimming road and for 
the grading and filling near stone culverts, per cubic yard, thirty (30) cents. 

“ Brick masonry, per thousand, twenty-two (822.00) dollars. 

“ Rubble masonry laid in cement mortar, per cubic yard, five ($5) dollars. 

“ Laving m’cadem pavement, per square yard, twelve (12) inches deep, 
one dollar and fifty ($1.50) cents. 

Which said terms or prices the said party of the fir-t part shall 
5 pay to the said party of the second part ax herein provided. 
| “Twelfth. It is further agree! that the measurements shall be 
made by the engineer of the said party of the first part, or his assistants. 

“Thirteenth. And the said party, constituting and composing the Board 
of Public Works in and for the District of Columbia aforesaid, agree with 
the said party of the secund part to perform all the stipulations of this 
contract obligatory in it, and to pay or cause to be paid to the said party 
of the second part or to his heirs, executors, or administrators in lawful 
money of the Gnited States the amount which may be found from time to 
time due him according to the contract. 

“Fourteenth. It is further agreed that the contract shall be subject to 
any and all provisions of an act entitled ‘ An act to provide a government 
for the Di-trict of Columbia,’ approved February 21, 1871, so far as the 
same shall or may be in any res applicable to said contract, and also 
to any law of the District uf Columbia pertinent thereto, or to any part 
thereof as fully as if the same were set forth herein.” 

This contract wa; executed, the requisite bunds were given, and it was 
delivered on or about the 17th day of December, 1873. 

By act of Congress of June 20, 1874, entitled “ An act for the govern- 
ment of the District of Columbia, and for other purposes,” and in virtue 
of its provisions (sect‘on 1), a commission was appointed consisting of three 
28 having power to exercise all the puwers and authority then and 

ore lawfully vested in the governor or Board of Public Works of said 
District, except as limited by said act, and having, among other things un- 
der said act, power to make contracts and incur such obligations as might 
be necessary tu the faithful administration of the valid laws enacted for 
the government of the said District to the execution of existing legal obli- 
gations and contracts, and to the protection or preservation of improve- 
ments existing or commenced and not completed at the time of the passage 
of the act. 

By said act (section 6) was also constituted a Board of Audit, consisting 
of the First Comptroller of the Treasury and the Second Comptroller of 
the ‘freasury of the United States, to examine and audit for settlement 
certain debts and claims existing against said District and the Board of 
Public Works, the kind and character of which are expressly enumerated 
in said act. 

On the 17th day of April, 1874, a contract was executed between said 
Commissioners and your petitioner, styled an extension of contract No. 561, 
by which, under authority of the law aforesaid, it was that contract 
No. 561 in the series of contracts made by the Board of Public Works he 
extended with its various terms, conditions, and r as re- 
spects the time of execution, to embrace the work named therein, as ap- 


— 
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by said extension of contract hereto annexed and filed as Exhibit 
No. 3, and which is as follows, to wit: 

s Construct a stone retaining an‘! parapet wall on the south side of the 
Little Falls Road between the Aqueduct and Chain Bridges or at such 
points — — road as may be authorised by the Commissioners at five 

($5.00) dollars per cubic yard. 
6 Lay cobble-stone gutters or gutters of stone blocks of such size 
and quality as may be accepted by the engineer, in writing, in lieu 
of cobble-stone, on each side of the carriage-way along said road between 
the . mentioned, at sixty (60) cents per square yard. 

5 ing, macadamizing and connecting a road, which shall cross 
a private lot between the Little Falls Road the Aqueduct Road, at the 
rates established and paid by the Board of Public Works for work of simi- 
lar character. Provided the owner of said. privafe lot shall convey to the 
District of Columbia the land required for said road without compensation 
therefor, and provided further that payment for the work herein mentioned 
shall be made in bonds issued by the sinking fund commissioners of the 
District of Columbia under and in virtue of section 7 of the act of Con- 
gress, approved June 20, 1874, which bonds shall be received and accepted 
at their par value.” 

That in parsuance of the aforesaid contracts made by said Board of 
Public Works and under their order an« «lirection, the said petitioner fur- 
nished materials and performed labor und services, which were — —. 
received, and accepted by the proper officers of said District for the use, 

and benefit of said District of Columbia prior tothe 14th day of 
, 1876, toa amount, of which was audited by the auditur of 
the Board of Public Works the sum of $22,595.75, and by the Board of 
Audit created by the said act of June 20, 1874, the «um of $93,997.91, 
amounting to the aggregate sum of $116,593.66 as shown by printed 
of the Commissioners of the District for the year 1876, at pages 420, 421 

Under the extension of said contract, and- in pursuance thereof, and 
under the order and direction of said Commissioners as aforesaid, the peti- 
tioner rmed labor and services, and furnished materials to the amount 
of $118,583.01, which was audited by the said Board of Audit in respect 
to the work dune and materials furnished under the extension of contract, 
as appears by said Commissioners’ report, at 420, 421. 

In addition to the work done and materials furnished, which has been 
audited as aforesaid, the petitioner furnished materials and performed the 
following labor and services under the direction of the Board of Public 
Works and in performance of contracts made with this Board, as stated, 
and no part of which has been audited or paid * dag 
dited at $22,595.75, and there has been paid but $21,267.35, to wit: 


33,232 cubic yards of haul, 1,650 feet over 200 feet, at .01} 


cents per hundred =.20"} cents per cubic yard... $6, 854 10 
Stone excavation, 1.661“ cubic yards of haul, as above, at 
.20} cents per cubic yard . * „ 342 60 
913” cubic yards of etone innsonry, audited at $5.00 per 
cubic at $6.50, the Board 
making a difference o.. .. * 22 1, 370 08 
ineer in charge, of date 
hibit No. 4 


a — “ * ~ — — — — — 2 * „„ — * : * = 
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7 The following items, not embraced within either audit 
aforesaid, are for work and labor done and per- 
formed under the extension of contract aforesaid, and 
under the written orders and directions of the Commis- 
sioners of the said District, and actual superintendence of 
the enginecrs of the said District and to the satisfaction ay 
and acceptance of the Commissioners of the said District, q ; 
to wit: 
492 cubic yards coping, which should have been measured as 
Stone masonry at $5.00 per eubie yard...............seeeeee0 82, 460 00 
(See letter of petitioner of June 4, 1875, and answer of 
engineer thereto, of June 9, 1875, marked respectively, Ex- 
hibit Nos. 5 and 6, and extension of contract before de- | 
scribed.) : | 
114 cubic yards of masonry, at $5 per cubic yard. See Ex- 
„ oscn.. seetgcscds es socasdastuonto 570 00 
Repairing road at above pmb scesceseeceeceees. 41 00 
4,624 cubic yards of earth excavation necessary for founda- 
tion of retaining wall on canal road, at 40 cents per cub. 
yard.......... JJ penne chetgbibden deudeuabehine Skghs 1,849 60 
(See engineer’s measurement, Exhibit No. 10.) | 
4,528 cubic yards of broken stone necessary for drainage 
back of retaining walls, at $4.50 per cubic vard. See J, 
voucher of engineer’s estimate, dated January 26, 1876, a | 
voucher No. 1134. Exhibit No. III . 20, 376 60 
Balance due on conduit road. This is for the difference be- 
tween Boar rates and the price actually received.. ........ 325 67 
Extra work under contract No. 561, as per order of R. L. | 
Hoxie, engineer in charge, as per pay-rolls and vouchers 
furnished as per extra work. Sce Exhibit No. 12 6,682 20 
120 eubie yards of cobble-stone used by overseer of repairs, 
at 75 cents per cubic yarlala q 3„½ Dane 90 00 
All the work performed and materials furnished above 
described ware under aforesaid contracts and the written 
orders and directions aforesaid, and were accepted by the | 
Board of Public Works and the Commissioners of said 
District for the use, purposes, and benefit of the said Dis- 
trict of Columbia, and prior to the 14th day of March, 


1876. 
The aggregate amount so claimed upon the work above de- ————— 
scribed and which has not been au:lited or paid is........... $40, 961 85 5 
The petitioner further says that of the amount of $22,595.75 s 
_ audited by the auditor of the Board of Public Works, as : , 


appears at page 421 of the report of the Commissioners of 
1876 afuresaid, there has never been paid to him but the 
sum of $21,267.28, leaving still due him on account of 
the amount so audited, the sum o . 1,328 47 | 


Making unpaid the sum ff ..... $42, 290 32 
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8 The petitioner further says, by the terms of the origial contract, 
No. 561, made with the rd of Public Works, under which 
work was done and materials furnished, and which was audited to the 
amount of $116,593.66, payment was agreed to be made in lawful 
of the United States. Of this sum, there was paid only $3,000 in 
money. The balance of what was paid was in evideyces of indebtedness, 
as follows, to wit, certificates of the auditor of the Board of Public Works, 
amounting to $15,304.32; certificates of the board of audit, $96,960.77. 

The petitioner used the utmost dili in disposing of said certificates 
and in endeavoring to realize the highest value thereof, but was unable to 
realize therefrom more than seventy cent. of the face value thereof, 
resulting in a loss to your petitioner of thirty per cent. of the amount of 
the certificates so received, and your petitioner claims to be paid such 
thirty per cent., amounting to the sum of $33,679.53. : 

The petitioner further says that the said defendant, in consideration of 
the work and labor above described and materials furnished, and moneys 
had and received for the use of said defendant, it promised pay to him so 
much money as he reasonably deserved to have therefor, and that he reas- 


onably deserved to have therefor, and they were reasonably worth the 


sum of, $75,969.85 over and above what has been received by the peti- 
tioner as aforesaicl. 

Ard whereas also the said District of Columbia afterwards, to wit, on 
the 25th of January, 1876, was indebted to the said petitioner in the sum 
of $75,969.85, lawful money of the United States, for the work, labor, 
care, and diligence of the said petitioner, by him befure that time done, 
performed, and Lestowed on and about the business of the said defendant, 
and fur said defendant at its — instance and request; and also in the 
further sum of $75,969.45, of like lawful money, for divers gots, waren, 
and merchandise, by the said petitioner before that time sok! and deliv- 
ered to the said defendant and at its special instance and request ; also in 
the further sum of $75,969.85, of like lawful money, by the said peti- 
tioner before that time lent and advanced to, and paid out and —— 
for the defendant, and at its special instance and request ; and also the fur- 
ther sum of $75,969.85, of like lawful money, for other money by the 
said defendant before that time had and recvived to and for the use of the 
said defendant; and being so indebted, the said defendant, in considera- 
tion thereof, afterwards, to wit, on or about the 25th day of January, 1876, 
undertook and then and there promised the said petitioner to pay him the 
said several sums of money in this count mentioned when the said defend- 
ant should be thereunto a rds requested. Nevertheless, the said de- 
fendant, not regarding its several promises and undertakings, hath not as 
yet paid the said several sums of money or any part thereof, to the said 
petitioner, although often requested so tu do. t the said defendant to 
pay him the same hath hitherto wholly neglected and refused, and doth 
still neglect and refuse, to the damage of the said petitioner, and therefore 

he brings his suit. 
9 The plaintiff demands judgment against the District of Colum- 
bia for $75,969.85, with interest from January 25, 1876. 

The petitioner further says that, in consideration of his agreeing to ad- 

vance money to assist in completing the work, the petitioner, on or about 
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the 9th day of October, 1874, agreed orally with William Fletcher, of 


— wo Citv, D. C., to give to him a certain per cent. uf the net profits 
arising from such work by reason of which he will be entitled to receive 
a share out of the moneys which may be adjudged by this court when the 
same may be received by — petitioner; the extent of which interest is 
a matter of controversy between the petitioner and said Fletcher. No 
assignment or transfer of this claim or any part thereof, or interest 
therein, has been made, except as stated in this 3 Said — 
is justly entitled to the amount therein claimed from the said ict of 
Columbia, after allowing all just credits and offsets, and he and the said 
William Fletcher have at all times borne true allegiance to the Govern- 
ment of the United States, and neither have in any way aided, abetted, or 
given encouragement to rebellion against the said Government, and the 
petitioner believes the facts in said petition to be true. 
JOHN J. SHIPMAN. 
W. WILLOUGHBY, 
A or i 
ROBERT C 2 > 


er, 


SoutHern District or Onio, es: 


Subscribed and sworn before me, this 23d day of October, A. D. 1880. 
Witness my hand and official seal. , 
WILLIAM C. HOWARD. 4 
Clerk L. S. Circuit Court, &. D. O. 


10 II. Traveree,—Filed November 12, 1880. 


And now comes the Att General, on behalf of the District of Co- 
lubia, and, answering the petition of the claimant herein, denies each and 
every allegation therein contained, and asks judgment that the petition 


be dismissed. 
THOMAS SIMONS, 
Art Att'y General. 


III. Motion for leave to W 52 and allowance of same.—May 
, 1881. 


And now comes the claimant.and moves the court for an allowance of 
the annexed amendment to the petition, and that the same may be printed 
and filed with the original petition without a reprint being made of said 


original petition. 
W. WILLOUGHBY, 
Att'y for Claimant. 
Allowed without prejudice to the rights of other — 
W. A. RICHARDSON, 
Judge, &e. 


‘May, 9, 1881 0 


* 


. = o_o 


" yard eubsequent-to that time. 


> 
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11 IV. Amendment to petition.— Filed May 10, 1881. 


The petitioner, by leave of the court, amends his petition in this case s 


fullows : 
‘Claimant 


that the intention of all the parties to the written agree- 
ment described in the petition as “ Exhibit No. 2,” as the time of execution 
thereof and of all parties connected therewith and with transactions grow- 
ing out of the same, was to allow to the petitioner for the haul of earth, 
UD—U—U—p——ͤ — era 
of Works under the same and allowed to contractors by the same 
in the District of Columbia and re-established and continued by the Com- 
missioners of said District and which were known as Board rates,” which 
were, for every additional one hundred feet of haul the first two 
hundred feet, one-half of one cent for exch cubic ior to the first 
day of June, 1873, and one and one-fourth cents for each additional one 
hundred feet.of haul beyoud the first two hundred feet for every cubic 


That by necident, inadvertence, mistake, or clerical error said written 
agreement failed to set forth said understanding and intention, but the same 
has at all times been acted upon by all purties connected therewith the 
same as though the same were therein ex Neither of the parties 
were aware of such omission until after the filing of the petition in this 
cause nor until after it was produced at the request of petitioner after the 
taking of depositions had been commenced, when it was for the first time 
discuvered by petitioner. 

Petitioner asks that sail written agreement may be reformed so as to 
express the intention herein stated and that the allowance for haul — 
be made the same as though such intention were expressed, and for 
other relicf as may be just and equitable. 

JCHN J. SHIPMAN. 
W. WILLOUGHBY, 
Attorney for Petitioner. 


Districr or CoLumBiA, io wit: 

Joha J. Shipman being sworn, says that he is the claimant described in 
the foregoing amendment to petition signed by him and that the state- 
ments therein contained are true to his knowledge except as to those stated 
vo information and belief. and as to those matters he believes them 
to be true. 


2 JOHN. J. SHIPMAN, 
A ean. eile SS Se , A. D. 1881. 
[SEAL.] JOHN RANDOLPH, 

4% CP& C't of Claime. 
12 V. Plea of set-off. — Filed January 25, 1882. 


And now comes the Attorney-General on behalf of the District of Co- 
lumbia, and for a further eays: 

That at and before the institution of this suit the claimant was and still 
is indebted unto the District of Columbia in the full and just sum of thirty 
thousand dollars ($30 ,000), for money had and received to the use of the 
defendant, and the said claimant being so indebted as afuresail, in consid- 
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eration thereof promised to pay the defendant the said sum of money on 
request; yet the said claimant, although often requested so to do, hath 
not, nor hath any one in his behalf, as yet, paid the same sum or any part 
thereof, but hath wholly neglected and refused, and still neglects and re- 
fuses, sv to do, which said sum, so due as aforesaid, thedefendant claims to 
set off against the demand of the claimant, and thereupon he brings his 


counter-claim. 
THOMAS SIMONS, 
At Attorney-General. 
13 VI. Replication to counter-clain.—Filed February 23, 1882. 


And now comes the claimant and objects to the plea of set-off or coun- 
ter-claim filed herein, because it was not filed within the time prescribed by, 
the rules of the court, and not until the claimant had closed his direct tes- 


timony in the cause, and further because it does not set forth the particulars - 


of the demand. | | | 
And without waiving the said ubjections, he says that he is not indebted 
to the defendent as all in said counter-claim. 
Wherefore he prays that the said counter-claim may be dismissed. 
JOHN J. SHIPMAN, 
W. WILLOUGHBY, 
ar Atty for Claimant. 
District or CoLuMBIA, 88: 
Personally red before me,a notary public in and for the District 
aforesaid, John J. Shipman, to me — known, who male oath in 
due form and according to law, that the statements made in the above rep- 
lication are true to the best of his knowledge and belief. : 
Witness my hand and geal this 21st day of February, 1882. 
[SEAL.] : C. S. BUNDY, 
Notary Public. 


14 VIL. Bill of particulars of counter-clain—Filed Dec. 14, 1882. 


To overpayment by mistake of fact, on account ot stone ma- 
eonry in canal wall in excess of amount required by con- 


tract, 4,091.83 cnbic yards, at 85 . $20, 459 15 
o overpayment un account of coping, amount ; 
paid in mistake of fact. $9, 887 01 
Correct amount due 5, 320 68 
Excess overpaid...... ........ccccssscessccce sees « nr 4, 566 33 
To overpayment by mistake of fact for grading: 
Amount paid— 
For excavatĩiun 9, 665 40 
. e eee 7, 893 41 
17, 588 81 
Amount properly due. ...0. sessesee cesses 782 88 


1 on 


‘== 
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To overpayment on account of work on new cut 


road by mistake: 
Amount of work done $20, 182 71 
Amount of payments on account.... q ͥ. 22,182 92 
Excess overpaid .............+. eee sasshihaln $2, C00 21 
I. ch ceed Sides cbobadentice bennedvlinis yscequsee tan-sedubing 43,801 62 
THOMAS SIMONS, 
Aasistant Attorney-General. 
6308. 
15 VIII. Amendment to petition and allowance of same.—Filed March 
19, 1883. 
The petitioner, by way of amendment to the petition heretofore filed, 
says: 


That in addition to the excavation heretofore claimed as having been 
made for foundation of retaining wall, he performed excavation for the 
purpose of constructing the * rear of said retaining wall to the 
amount of 5,000 cubic yards, for which, according to the terms of his said 
contract, No. 561, as extended, he was to receive forty cents per cubic yard, 
no part.of which hae been paid, and which was received and 2 by 
the Commissioners of the District for its use and benefit, and for which, in 
addition to the demand made in the original petition, he demands j t 
against the District of Columbia for two thousand dollars ($2,000), with 
interest from January 25, 1876. 
The petitioner says that no assignment or transfer of this claim, or any 
part thereof, or interest therein, has been made, except as stated in 
16 te original petition, and that the claimant is justly entitled to the 
amount herein claimed in addition to thut set forth in the original 
— from the District of Columbia, after allowing all just credits and 
offsets. 


JOHN J. SHIPMAN. 
W. WILLOUGHBY, 
Att'y for Claimant, 
Subscribed and sworn to before me this 16th day of March, A. D. 1883. 


[| SEAL. ] JOHN RANDOLPH, 
At Clerk Ct of Claima. 


To the Court or CLAIMS: 

And now comes the petitioner, John J. Shipman, and moves the court 
for leave to file the above amendment to his original petition in his said 
claim against the District of Columbia, No. 122, ing in said court. 

W. WILLOUGHBY, 
Att’y for Petitioner. 


W. A. RICHARDSON, 4 
Marca 16, 1883. ä 1 6 


te 


Allowed. 
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17 IX. Findings of fact and conclusions of law.—Filed April 2, 1883. 


This case having been heard before the Court of Claims, the court, upon 
the evidence, finds the facts to be as follows : 


I 


The fullowing letters were addressed by the claimant to officers of the 
defendant at the time of their respective dates, and action was taken upun 
them by the Board of Public Works of the District of Columbia, as shown 
by the respective indorsements upon them : 

Gronogrowx, D. C., Get. 3d, 1871. 
Col. James A. MaGRUPER: 
Sin: I propose to e, macadamize, culbert, and gutter the road from 
at the following prices, vis: 
1.35 per eq. .; buildi 
laid in best cement, wi 


at 65 cts. . yd.; $3.50 
pe rer eee make the road eigh 18 
my opinion, it w to et ighteen ; 
feet in width. If you award me the work, I have thi 1 
have been working on Chain Bridge for the last two months which I will 
wig ter Pepe will favorable consideration, 
that my application will meet your fav i 
tan, ˖ KT 
JOHN J. SHIPMAN. 


Direct, 122 Bridge st., Georgetown. 
. ( Indorsements on above.] 
No. 438 (B. of P. W., vol. 1). 1871. 


Gronorrowx, D. C., Oct. 3d, 1871. 
Shipman, Jno. T., gives prices at which he will grade, macadamize, cul- 
vert, and gutter the road from Georgetown to Little Falls or Chain Bridge. 
(In pencil:) File. 
Boanl of Public Works, D. C., Oct. 13, 1871. 
[Secoud indoreement. } a 
Boarp or Pusiic Works, 
Washington, D. C., Oct. 13th, 1871. 
Respectfully referred to the executive officer. 
CHAS. S. 9 oor am 
K 


Wasuineton, D. C., Dec. 7th, 1871. 
Mr. A. R. SHEPHERD, 


V. P. Bd of Pub. Works: 
Sin: Understanding that you considered the prices named in my 
posal for macadamizing the Geu town and Little Falls road, I wish to 
make some corrections. 


, wherever 
Mag up side wall sear 2 
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The grading was intending to be by thecubic y’d instead of the sq. yi., 
Sot A Ae 
i , and the paving and guttering I wi ots. yd. 
if allowed to use blue-stone, or at Board prices if I am to use the cobble. 

stone. 
18 I will further to do the work satisfactorily at a scule of 


rices agreed u the Board. 
K N JOHN J. SHIPMAN. 


(Iuclosure in above.] 
Shipman’s proposal. | 
Maradamizing, $1.35 per sq. yd.; grading, 18 cts. per cubic vard; 9 
dry stone culverts, $25 each; paving and guttering, 650. per g. vd. ; for 
laying 3 large culverts, dressed stone faces, lail in cement, arches turned, 
$5 p’r sq. yd. | 
[ ludorsement. } 


No. 1869 (B. of P. W., vol. 1). 1871. 


Wasuineton, D. C., Dee. 7, 1871. 


Shipman, Jno. J., makes correction in. respect to the prices named in 
his proposal to macadamize the Georgetown and Little Falls road. 


* II. 


On the 5th October, 1872, the suid Board directed the chief engineer 
of the District to re with the claimant (who had then been a con- 
tractor engaged in Government and State contracts for many years) a con- 
tract for repairing the Chain Bridge road from Aqueduct to Chain Bre, 
so as to put the same in goud temporary repair for the winter, and ca 
an entry thereof to be made on their journal, and a further order that the 
claimant was to be notified of its action. 


III. 


On the same 5th day of October the assistant secretary of said Board 
addressed the following letter tu the claimant: 


Boarp oF Pusiic Works, Districr or CoLuuRILA, 
Washington, Oct. ith, 1872. 
Jno. J. SHIPMAN, Exq., 


Washington, D. C. . 

Sin: You have this day been awarded contract for repairing the Cana 
road from the 2 — to the Chain Bridge at Board rates. 

The repairs will be made under the direction of B. D. Carpenter, supt. 
of roads, who has been notified to give you such instructions as you may 
require, so that the road may be put in guod traveling condition before 
winter sets in. | 

By order of the Board. 

CHAS. 8. JOHNSON, 


4 Seeredary. 
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IV. 


. — we no answer to the letter — forth in Findi = 
e called u District engineer fo hen eae 
an — arta him, began work on the 8 


October, 1872. 
v | 
On the 28th of the same October, the following letter was addressed to 
the claimant. It is disputed whether he received it. Thé court finds 
that he did receive it : 
Ocr. 28, 2. | 
JoHN J. —— Esa, 


Sin: Youare informed that the chief engineer has been directed 
19 to amend your cuntrart No 561, dated Oct. 8, 1872, so as to in- 
clude the cunstruction of a culvert on Canal road (culvert No. 6), 

at the following price, viz, according to plan, on file in this office : 


83 cub, yds. culvert masonry, at 85.00 2 415 00 
142 “ retaining walls, at 5.00...... t 710 00 
6,000 arch brick, „e. 132 00 
1,533 cub. yds. grading, 2 niivinsppeiinenineen 459 90 
$1,716 90 } 
By order of the Board. \ 
CHAS. S. JOHNSON, 
. Asst See y. 
VI. 


The claimant continued work until about December 1, 1872. On his 
request an estimate was made iv January, 1873, of the amount of work 
done to that time. It was computed to be $4,740.77, and he received a 
certificate of $3,000 in part payment. 


VII. 


The following correspondence took place in April and May, 1873, with 
reference to resumption of the —— work: ' hin: 


Wasuineoton, D. C., April 10th, 1873. 
Hon. A. R. SHEPHERD, 8 * ; 


Vice-Pres. B. P. W.: 


Sir: The work under my contract on Canal road was suspended in 
Dec. last. I am now desirous of commencing said work and finishing up 
the same. It it is the pleasure of the Board to have it don’, I have sume 
800 or 900 yds. of broken stone which was not included in my origenal 
contract. ‘The use of this stone upon the bed of the road would add greatl 
to the durability of the same, being less likely to wash than clay or ev | 
and altogether make a more permanent road. Should you ine to 
let me proceed with the work, L would like a permit to commence at once, 
as I have my men and teams ready. Therefore, should it be determined to 
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use the broken stone, I would request that my contract be amended so as 
a eee 


Very respectfully, 
5 JOHN. J. SHIPMAN. 
Indorsed in pencil as follows: | 
Mr. Carpenter : I do not think there is any need of this. Is there? 


A. R. 8. 
Inclosed in a wrapper on which are the following indorsements : 
1. 
No. 3310 (B. P. W., vol. 1), 1873. 


Wasn., D. C., Apl. 10, 1873. 


Shipman, Jno. J., is desirous of commencing the work suspended on 
Canal roed in Dec'r ; would like a permit at once ; his men and teams are 
ready ; requests his contract amended 20 an to include 8 or 900 yds. broken 
stone at Board prices. 


— — —— i 
Se . * 
— — 20 
* — 
ss 
„ = ” 
? 
4 


2. | 
(In pencil:) Mr. ter: I do not think there bo any need of thie. | 
Is there? C. L. B. Vol. 3, 73, p. 220, 221. 
3. 
Boarp 7 Punt io Works, District or CoLunsia, 


Washington, April 26th 1873. 
Res lly referred to the supt. of roads. Mr. Shepherd thinks there 
tne took of ie Is there? 4 Sie 
By order of the Board. 
EDWARD JOHNSON, 
Chief 


20 4. 


May 6, 1873. 


3 returned with the report that an examiuation of this road 
has been made, and find it in a bed condition by reason of doing the work 
so late in the season. The stone work is not finished, which ought to be, 
especialy as Shipman Sree ot & ee pe we yd. He com- 
to fin che wall with at the same rate as the 
— when com will be an e job. The cunstruc- 
tion of two 18-in. pipe culverts —— they were included in 
his contract. The trimming of the ruad was not completed, and recom- 
mend it to be finished, * between Chain Bridge and old guard 
aa eene Dy Mice tind ag ; gro chee plant ano — — 
Georgetown a ington, I respectfully recommend t t 
and comfortable eeodition. In regard to the m’cadamizing, if the 
Bard do not wish to incur the extra cost of it that can be deferred until 
a more rg f unity. 
| 
* ‘ B. D. CAPPENTER, 
Supt. 


5. 
(In pencil:) Do the other. We won’t do any macadamizing now. 
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IV. 

The claimant made no answer to the letter set forth in — III. 
He called upon the District engineer in of county roads, and after 
an interview with him, began work on the 8th October, 1872. 

V. : 


On the 28th of the same October, the fullowing letter was addressed to 
the claimant. It is disputed whether he received it. Thé court finds 
that he did receive it : 

Ocr. 28, 2. 
JOHN J. more Esq., 


Sin: Tou are informed that the chief engineer has been directed 
19 to amend your contract No 561, dated Oct. 8, 1872, so as to in- 
clude the cunstruction of a culvert on Canal road (culvert No. 6), 

at the following price, viz, according to plan, on file in this office : 


83 cub, yds. culvert masonry, at $5.00......... . . . . 415 00 
142 “ retaining walls, at 5.00...... .......-..s0000 sees 710 00 
6,000 arch brick, ee 132 00 
1,533 cub. yds. grading, „ 459 90 

81, 716 90 
By order of the Board. 
CHAS. S. JOHNSON, 
. Ast See y. 
VI. 


The claimant continued work until about December 1, 1872. On his 
request an estimate was made in January, 1873, of the amount of work 
done to that time. It was computed to be $4,740.77, and he received a 


certificate of $3,000 in part payment. 
: VII. 
The following correspondence took place in April and May, 1873, with 
reference to resumption of the ed work: | 


WasnIxorox, D. C., April 10th, 1873. 
Hon. A. R. SHEPHERD, 


Vice-Pres. B. P. W.: 


Sin: The work under my contract on Canal road was suspended in 
Dec. last. I am now desirous of commencing said work and finishing up 
the same. It it is the pleasure of the Buard to have it don’, I have sume 
800 vr 900 yds. of broken stone which was not included in my origenal 
contract. ‘The use of this stone upon the bed of the road would add greatl 
to the durability of the same, being less likely to wash than clay or gravel, 
and altogether make a more permanent road. Should you ine to 
let me proceed with the work, L would like a permit to commence at once, 

as I have my men and teams ready. Therefore, should it be determined to 


U 


use the broken stone, I would request that my contract be amended so as 
a ee eee 


Very respectfully, 


Indorsed in pencil as follows: 


Mr. Carpenter: I do not think there is any need of this. Is — 
A. . 


Inclosed in a wrapper on which are the following indorsements : 
: 1. 
No. 3310 (B. P. W., vol. 1), 1873. 
Wasu., D. C., Apl. 10, 1873. 
Shipman, Jno. J., is desirous of commencing the work suspended on 


Canal roed in Dec’r; would like a permit at once ; his men and teams are 
ready ; requests his contract amended so as to include 8 or 900 yds. broken 
stone at Board prices. 


JOHN J. SHIPMAN. 


2. 
(In pencil:) Mr. ter: I do not think there is any need of this. 
Is there? C. L. B. Vol. 3, 73, p. 220, 221. 
3. 
Boarp or Pusiic Works, District or Col uinta, 


Washington, April 26th 1873. 
Respectfully referred to the supt. of roads. Mr. Shepherd thinks there 
is no need of this. Is there? * 
By order of the Board. 
EDWARD JOHNS N, 
Chief 


20 4. 
May 6, 1873. 


Respectfully returned with the report that an examination of this road 
has been made, and find it in a bad condition by reasun of doing the work 
so late in the season. The stone work is not finished, which ought to be, 
especially as Shipman does the work for $5.00 per cub. yd. He com- 
menced to finigh the wall with fine coping at the same rate as the 
other wall, when com will be an excellent job. The cunstruc- 
tion of two 18-in. pipe culverts is also necessary ; they were included in 
his contract. The trimming of the rund was not completed, and recom- 
mend it to be finished, especially between Chain Bridge and old guard 
lock in canal. In view of the large amount of travel over this road to 
Georgetown and Washington, I respectfully recommend the road be put 
in and comfortable condition. In regard to the m’cadamizing, if the 

do not wish to incur the extra cost of it that can be deferred until 
a more favorable opportunity. 


Very respectfully, 


B. D. CAPPENTER, 
Supt. Roads. 
5 


(In pencil:) Do the other. We won't do any macadamizing now. 


sigh a * . i 
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Boa RD or Pusiu.ic Works, District oF CoLuUMBIA, 
Washington, May 7, 1873. 
B. D. CARPENTER, Eaq., : 
S pt of Roads: 

Sin: I am directed by the Board to say that your report upon the a 
plication of John J. Shi to resume the Vork on the Canal — 
is approved, and you will have the work you suggest commenced. As for 
macadamizing, the Board will not do any of that at present. 


Very respectfully, 
; . EDWARD JOHNSON, 
Chief Clerk. 
Brief indorsed as follows :.. 
Vol. 1, No. 261, supt. of roads. Washington, D. C., May 7th, 1873. 
Board of Public Wor Your report upon the application of John J. 
Chipman to resume the work on the Canal road is approved. 


May 7, 3. 


Jonx J. SHIPMAN, Esq. : 

Sin: In reply to your communication of the 10th ultimo, asking 
mission to resume work on the Canal road, I am directed by the Board to 
notify you that the eupt. of reads has been instructed in the matter, and 
from him you will receive the necessary orders. 


Very respectfully, ) 
EDWIN JOHNSON, 
Chief Clerk. 
VIII. | } 
In pursuance of this 9 the claimant called upon Carpenter 
and resumed the work under his instructions, and continued it until it was 


completed somewhere about the 24th October, 1873. Claimant then ad- 
dressed the following letter to the defendant : 


BoarpD or Pune Works, Dusrrict or Col unnta, 
| Washington, D. C., Oct. 24, 1873. 
Hon. Boarp PusBiic Works : 


GENTLEMEN: Having completed the work on Canal road so far as the 
same has been ordered, I respectfully request a final measurement thereof. 


Yours, &c., 
JNO: J. SHIPMAN. 


Enclosed in a wrapper, upon which are the following endorsements :_ 
21 No. 10731 (B. of P. W., vol. 4), 1873. 


Wasniseton, D. C., Oct. 24, 1873. 
Ship nan, Jno. J. Requests final measurement of work on Canal road. 


Boarp or Price Works, District or Cor.vusta, 
Washi Oct. 25, 1873. 


r to B. D. Carpenter, supt. of roads. 
FRANK T. HOWE, | 
Chief 


2 
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IX. 


J. The deſendant thereupon caused to be made the final measurement of 
5 the said work which the claimant had requested ; on the said measurement 
| a voucher was made up, which was in the following form, and the amount 
found due to thereon was paid to the claimant : 


Wasuinoton, D. C., Dec. 19th, 1873. 
Final measurement and estimate of work done on Canal road by J. J. 


Shipman to date. 

30,258.8 cub. yds. ing on road, at 300. . $9,077 64 
1312 “ 27 2 Zr 393 60 
f 1,661.53 “ „rock excavation, “ 81.00 . 1,661 58 
| 931.39 „ stone masunry, $65.00............. 0 4, 566 95 
§,700 brick for arch culvert, — cn cee: baineennee 125 40 
162 feet 14-inch pipe furnished & laid“ 1.62 ........ ne 262 44 
129 “15 * 2% eee 171 87 
9 cub. yds. stone pavement fur culvert, 85.00 ͥ[I 45 00 

| Deduct from meas. dated M’ch 2, 75: 
| 746.29 cub. yds. macadam stone furnished & laid, at $3.14... 2, 343 35 
} 555.55 * 9 CCC 
| —T—B!. A ̃ K 19, 480 80 
. JJV 1, 948 08 
17, 532 72 
ONO „4„%*ꝙ„5W„Eßꝙ́k“: vetebbbesorencees. coccedabonntald 836 54 
16, 696 17 
13,771 43 
n $2, 924 74 

ery y 
B. D. CARPENTER, 
Supt. Roads. 


J. C. Lay, E., Auditor. 


Eudorsed as follows : 

168 & 169. J. J. Shi Auditor for 2,924.74 work on Canal 
road. Cont. No. 561, 1872. Road, 2,924.74. Prop’t’y, 836.55. Re- 
tain, 1,948.08. 

Received certificates Nos. 168 & 169, dated Jan’y 9th, 1874, for 


$2,924.74. 7 
JOHN J. SHIPMAN. 


X. 
Claim for haul. 


The material for the grading and the rock excavation paid for in ac- 
cordance with the measurements contained in the final measurement and 


2896—2 
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estimate set forth in voucher LX, amounting in the aggregate to 33,232 
was hauled an average distance of 1,850 feet. 

22 On the 22d January, 1872, the Board rates for hauling were one 

a for each 200 feet over the first 200 feet. On 

the 15th July, 1873, the rate was changed to 1} cents per cubic yard for 

100 feet of haul over the first 200 feet after June 1, 1873. 

the measurement was made, as set forth in Finding IX, and 

when the payments were made thereunder, the claimant laid no claim to 

be paid for such hauling, nor did he lay claim to be paid therefor until 

after the performance of all the work hereinafter set forth and the final 
measurement and the final payment set forth in Finding X XVI. 

The claimant then demanded payment for the haul. The defendant 
refusing, the demand for it forms the first and secund items in the bill 
of particulars in his petition. The 1,661.53 cubic yards of haul of stone 
excavation in said. second item are included in and go to make a part 


of the 33, 232 cubic yards of haul which form the said first item, and the 


separate claim r was abandoned by the claimant at the trial. 
XI. 
Board rates for masonry. 


On the 29th March, 1872, the Board of Public Works adopted as Board 
rates for rubble masony laid in cement mortar $6.50 per perch. 

The claimant rendered his accounts for the 913.39 cubic vards of stone 
masonry described in the final measurement, set forth in Finding IX, at 
— — yard. The accounts were audited and he was paid therefor 
at rate, and laid no claim to any other or further com tion there- 
for until after the final settlement set forth in Finding LXVI. Then 
the claimant demanded payment for said masonry at Board rates, and the 
demand being refused, such claim forms the third item in said bill of par- 

XII. 


The claimant being dissatisfied with the allowance of the charge for 
m’cadam in the measurement set forth in Finding IX, the following cor- 
respondence took place : 

Boarp oF Pusiic Works, Districr or CoLumBiA, 
Washington, Nor. 26, 1873. 
Col. Jas. A. MAGRUDER: i 

Str: My contract for the improvement of Canal-road has been com- 
— the macadam for the same is not included iu the contract, that 

ving been ordered by you personally. I respectfully request that you 
officially indorse upon this paper that said macadam was put on said road 
by your order, so as to enable me to have my account for the same closed 


Very respectfully, , 
JNO. J. SHIPMAN. 
Endorsed as follows : 
I did order the stone put on the road. 
JAMES A. MAGRUDER, 
Tr. Hd P. N'. 


Nov. 29, 73. 


* 
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— the contract to include what was ordered by Col. Magruder as 
ve. 
A. W. 


H. 
(Stamped :) Board of Public Works, D. C., Nov. 29, 1873. 
Enclosed in a wrapper upon which is the following endorsement: 
23 No. 12515 (B. of P. W., vol. 4), 1873. 


Wasnixoton, D. C., Nov. 26, 1873. 


Shipman, J.J. Requests his contract for impt. of Canal road amended 
so as to include macadamizing same as ordered by Col. Magruder. See 
within. C. L. B., vol. 1073, p. 799, 800. , 


BoarD or Pusiic Works, Disrricr or CoLuamaia, 


Washington, Nov. 29th, 1873. 
Hon. Apbolr CL uss, Bir in charge: 

Sin: You will piease cause contract No. 561, with J. J. Shipman, to 
be amended so as to include the m’cadamizing of the Canal road, the 
work having already been done. 

By order of the Board. 


CHAS. S. JOHNSON, 


1 Between Georgetown Aqueduct Bride and Chain Bridge. 

(Endorsed as follows:) No. 1641. L. R. contracts, 1873. B. P. W., 
Washington, D. C., Nov. 29, 1873. Chas. S. Johnson, sec’t’y. Directs 
the contract clerk to amend con. # 561, with J. J. Shipman, so as to in- 
clude the m’cadamizing of Canal road. Bureau of contracts. Received 
Dec. 2, 1873. 2104. Nov. 29th, 1873. B. P. W. Amend cont. & 561 
with J. J. Shipman. Referred to conct. clerk Nott. 


Boarp or Pn io Works, District or CoLumBia, 


Washington, Nov. 29th, 1873. 
J. J. SHipman, Eeg., City. 


Sin: The engineer in charge has been directed to amend your contract, 

4 No. 561, so as to include the m’cadamizing of the Canal road, the work 
having already been done. 
By order of the Board. 


CHAS. S. JOHNSON, 


XIII.“ 


In pursuance of the order of the Board referred to in Finding II, the 
deputy engineer of the Board directed the contract clerk of the to 
prepare a contract with the claimant. No such contract was actually 
signed until about December, 1873, when the following instrument was 
signed by the persons whose names it bears: 


No. 561. 


W. A. C. 

See F. No. 894. 
4% 6 66 950. 
„ 


This contract, made and concluded this eighth day of (October, in the 
year one thousand eight hundred and seventy-two, by and between Henry 


— 
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D. Cooke, Alexander R. Shepherd, James A. „A. B. Mullett, 
and S. P. Brown, constituting and composing the of Public Works 
of the District of Columbia, of the first part, and John J. Shipman, of 
Lewinsville, Va., of the second part, witnesseth: 3 

First. That the said party of the second. has agreed, and by these 
presents doth agree, with the said party of the first part, for the consider- 
ation hereinafter mentioned and contained, and under the penalty ex- 
pressed in a bond bearing even date with these presents, and hereunto 
annexed, tu furnish at his own proper cost and expense all the necessary 
materials and labor, and in a guod, firm, and substantial manner to clean 
the gutters and do the grading necessary in trimming Canal road, between 
the — known as and called the Aqueduct Bridge, over the Potomac 
River at Georgetown, D. C., and the so-called Chain Bridge, over said 
Potomac River, in the county of Washington, D. C. 

Also tu construct and complete four (4) sewer-pipe culverts, of fifteen 
(15’’) inch tile pipe, thirty (30’) feet long, with head walls of stone ma- 
sonry, and one (I) sewer-pipe culvert of fifteen (15’’) inch tile pipe, thirty- 
three (33’) fect long, with head walls of stone masonry, un said Canal 

road, between the points aforesaid. 
24 Also to construct and complete one sewer-pipe culvert, of eighteen 
(18“) inch tile pipe, thirty-six (36’) feet long, with head walls of 
stone masonry, and two (2) eighteen (18“) inch pipe culverts, thirty-three 
(33˙ feet long, with walls of stone masonry, on said canal road, be . 
tween the opens aforesaid. als 


Also to build and complete one (1) stone culvert, twenty-seven (27’) a 
feet long, with brick arch ten (10’) feet span, on said Canal road, over 
branch or water-course near Lock Mills. * 


Also to build and complete one (1) small stone culvert, of about twenty 
(20’’) inches inside diameter, on said Canal road, near Little Falls chapel, : 
in county of Washington, D. C. \ 

Also to construct and complete four (4) eighteen (18“) inch pipe cul- 
verts, thirty (30’) feet long, with head walls of stone masonry, on said 
Canal road, between the points aforesaid; also to build and complete two 
(2) stone culverts, twenty (20’’) inches span and thirty np long, with 9 
= walls of stone masonry, on said Canal road, between the points afore- , 
said. 

Also to do the necessary grading at and near the stone culvert, with brick 
arch ten (10) feet span on said Canal road over branch or water-course 
near Lock Mills, and to build and complete the stone retaining walls near 
said stone culvert aforosaid. 

Also to lay and put down on said Canal road, between said Aqueduct J 
Bridge, over the Potomac River at Georgetown, D. C., and said bri 7 1 : 

) 


PPP nl 33 * * N 6 a ee een 
* 


Aer 


r 


known as and called the Chain Bridge, over said Potumac River, in t 
— of Washington, D. C., so much of macadam road as may be di- 
rected by the said party of the first part or its duly authorized officer or 
agent. 

Also to make the necessary repuirs of culvert (numbered five 0 on pro- 
file in office of superintendent of roads) on said Canal road, and to build 

vnd complete the necessary stone retaining walls at said culvert. 

All of the work aforesaid to be done under the plans and to the entire 

satisfaction of the superintendent of roads of the said party uf the first 
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rt, and the work of suid i ipe culverts, and macadam pavi 
<4 be done and completed 12 vn with the specifications following. 
to wit: 


BOARD OF PUBLIC WORKS, DISTRICT OF COLUMBIA. 


Specifications for constructing roadway of m’cadam metal. 


(1) The rand will be dressed to the proper grade and cross-eection to 
(12) twelve inches below the surface uf the street when finished. 

(2) The surface will be well compacted by rolling and ramming. Any 
mud or soft or compressible material in the road-bed wil] be removed and 
the space filled with clean earth or gravel. 

(3) Un this bed the metal will be spread in a uniform layer of (8) eight 
inc The whole will then be compacted by rolling and ramming in 
such places as the roller cannot reach. 

(4) This base course of metal will be of broken stone, of any hard and 
firm stone which may be approved by the engineer. This stone will be 
broken to pass through a ring (3) three inches in diameter by its longest 
dimensions, and screened from all dirt and particles less than one-quarter 
of an inch wide. 

©) On this base course will be spread the top course of metal (4) four 
i thick, made from hard and compact stone. Granite, trap, or equally 
hard stone will be required fur this top course. No sandstone, mica, slate, 
or any stone which contains mica will be used. 

(6) The stone for this course will be screened and entirely freed from 
dust and the finer particles of stone. This course will be — mcs 

rolling. On this course will be spread the top dressing obtained from 
screening of the top course in sufficient quantity to be half (}) an inch 
thick after filling the surface void of the top course. 

(7) Draining pipe-drains will be laid wherever required, and connected 
with the man-holes of the sewers. They will be paid for by the linear 
foot, at a price to be determined by the Board. 


BOARD OF PUBLIC WORKS, DISTRICT OF COLUMBIA. 


Specifications of grading streets, ete. 


The base of excavation, including the sidewalks, will be feet 
wide. The road-bed will be feet between curba, and must 
be graded to ——) inches below the level of the curb at the cen- 
tre of the street, and () inches below the level of the curb at 
the side 2 leaving the road-bed a fall of inches from the ventre to 

t ide. 
25 The material obtained in ing will be ited where directed 
by the chief engineer of the of Public Works; and no sand, 


The Alling naust be done in 75 not r inches in thick- 
ness, so that the same may be well compressed by the driving of the carts 
over it. | 
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The excavation will include only the road-bed, sidewalks, and the slo 
from them to the building line, — to the grade to be given by t 
chief engineer of the Board of Public Works. 

No more grading must be commenced at any one time than one square, 
except by permission of the chief engineer; and the filling must be brought 
up to . established and shown by plans before the work can be 
accepted as completed. | 

In the allowance for hauling, the length of the haul over two hundred 
(2000) feet and the amount of material hauled, will be determined on an 
average basis by the chief engineer of the Board of Public Works, whose 
decision shall be final. All materials, such as curb, cobble, brick, &. 
removed from the premises and deposited under the directions of the chi 
engineer, will be paid for at the rates for hauling established by the Board 
of Public Works. . 

All measurements will be made in the excavation only. 


Boarp or Pon. ie Works, District or CoLuMBIA. 
Specifications for brick masonry and sewers. 


(1) All the materials furnished and all the work done, which, in the 
opinion of said Board of Public Works, shall not be in accordance with 
this specification, shall be immediately removed and other materials fur- 
nished, and work done that will be in accordance therewith. 

(2) In the construction of the brick masonry none but the best quality 
of whole brick, burnt hard entirely through, free from cracks, and with true, 
smooth faces, shall be used, and which are to be thoroughly wet immedi- 
ately before being laid. Every brick is required to have full cement joints 
under bottom sides and ends, which for — brick is to be formed at one 
(I) operation, and in no case is it to be made by working in the cement 
after the brick is laid; every other course of brick to be laid with a line. 
The bricks to be culled as they are brought upon the ground, and all bricks 
of an improper quulity, and all bats, immediately removed from the same. 
The cement mortar is to be composed of the best quality of fresh hydraulic 
cement, mixed in the proportion of one barrel of cement (of 300 pounds) 
— two (2) barrels, not packed, of clean, sharp, silicious sand. free from 
oan. 

(3) The work under this agreement is to be prosecuted at and from as 
many different points in such part or parts of the streets and avenues on 
the line of the work as the said Board may from time to time, during the 
progress of the work, determine, at each of which points an inspector will 

place! to supervise the same, whether such work be connected with the 
sewer, with the receiving basins, or with the culverts. 

(4) The sewers and culverts to be of circular vitrified Scotch stone-wart 
sewer-pipe, or pipe — thereto, of the dimensions shown on the plan of 
the work, which will be furnished to the contractor by the said Board at 

their yards. There will be: 


* * * * * * * 
The joints to be properly fitted with bands or sleeves, and wiped or 
pointed, inside and outside, with cement mortar as the pi are Lal. If 
necessary (which the engineer in charge of the work will determine) the 


(. 


“= « 
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sewer-pipes and culverts will be firmly su at each side of the joints 
by a foundation plank, two (2) inches thick, six (6) inches wide, two 
( ) feet long, laid under and transversely with the line of for the pipes, for 
which plank, as well as for the plank used in the foundation for the brick 
sewer, there will be allowed paid a sum per thousand feet b. m. to be 
determined by the Board. The refilling of the trench under and on each 
side of t pipes when laid, and to a height of at least one (1) foot above 
the vuter su of the sume, will be of earth or sand, entirely free from 
stone or rubbish, thuruughly compacted by ramming, with tuuls made for 
this purpuse, in layers of not more than four (4) inches, as the filling pro- 
gresses. The remainder of the trench is to be refilled and rammed as pro- 
vided in specification 15. Lateral spurs, for six (6) inch house-connec- 
tions, are to be laid in front of each building on the line of the work, at 
such points as said Board may designate; and where buildings are not 
erected they will be laid at such points as the Board may direct. The 
spurs are to be securely closed with approved vitrified-ware covers. 

(5) The sewers are to be built of the dimension, with the connections 

on the lines, and at the depths shown on plans or furnished by 
26 the engineer. The connections with present sewers to be made in 

a workmanlike manner. All curves to have each a radius of not 
less than thirty (30) feet. The ends of all sewers (except at their dis- 
charge) to be securely closed with brick masonry or approved stone-ware 
covers. 

(6) Brick manholes, to be worked at such places in the line of the 
sewer as the engineer may direct, according to the plans furnished by the 
— A cast-iron manhole head and cover, free from imperfections 
a 


thoroughly cleaned, and in dimensions, weight, and quality of iron, 


ttern to be furnished by the engineer— 


and in all respects similar to the 
of the 


similar to those now in use in Washington—is to be fitted to 
above-described manholes. 

(7) Receiving basins are to be built where shown on the plan of the 
work, or at other place or places and at such time as the Buard may, 
during the progress of the work, from time to time determine. The basins 
to be on the circular corners or side of the street, as the said engineer shall 
direct, and to be constructed in accordance with the drawings to be seen at 
the office of said engineer; each portion of the basins to be of the size and 
material designated on drawings. The weight, size, and shape of the covers 
of the receiving basins to be similar to the pattern now in the office of the 


— 


said engineer. The whole to be laid in cement, and the joints to be struck 


on the whole of the inner sides. In case the nature of the ground be such 
that, in the opinion of .the said engineer, timber t to be substituted 
for the stone foundation, as shown on the said model, the timber shall be 
furnished and the foundation built of the proper thickness and size, with- 
out additional charge, ly the said contractor. 

(8) The culverts for the connection of the receiving basins are to be con- 
structed of the same material az the pipe sewers, and laid in like manner. 

(9) NEW SEWERS AND HOUSE CONNECTIONS.—The said Board shall 
have the right to connect any sewer or sewers with the sewer herein de- 
scribed, or to grant permits to any person or persons to make house connec- 
tions therewith at any time it is finally completed ; and said con- 
tractor shall not interfere with or place obstructions in the way of such 
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persons as may be employed in building such new sewer or sewers, or in 
making such connections; no extra allowance will be made to the afore- 
said contractor on account thereof. 

(10) REBUILDING OF CULVERTS AND HOUSE CONNECTIONS.—In case 
the line of this sewer shall intersect with any culverts now built, so much 
of said culverts, as in the opinion of said Board may be necessary, shall be 
taken up and rebuilt to and connected on a proper curve with suid sewer. 
In case the lines of the prupueed work shall intersect with any sewer con- 
nectious fur which permits may have been previously granted by said 
Board, the same shall be extended to and reconnected with new as it 

„in the manner and of the materials allowed by said Board un- 
der their rules and regulations relative to sewer connections. 

(1 3 OF PASSAGEWAYS ARD RAIL-TRACKS.—All the paving and 
macadamization stones necessary to be removed, together with all rock, 
earth, or sand taken from the trenches, shall he in such parts of 
the carriageway, or the vicinity thereof, as the ins in charge of the 
work shall direct, and in all cases a passageway on the sidewalks of not less 
than three (3) feet in width shal] be preserved free from all obstructions. 
In the progress of the work the contractor will be required to 
from needless obstruction the carriageway on one side of the line of the 
proposed work, and also to afford the necessary facilities to the company 
or companies owning rail-tracks on the line of the work, or to their agents, 
in their preservation of the same from injury, either by removal or other- 
wise, without extra charge therefor. In case it be necessary to remove 
the said tracks, or any portion thereof, the said company or companies 
will be notified by the Board to remove the same within a specified time, 


and the contractor shall not interfere with the said tracks, or any portion 


thereof, until the expiration of the time specified in said notice. 

(12) The trenches, except where fast rock may be encountered, to be at 
least ten (10) inches on each side wider than the outer width of the ma- 
sonry ; in rock excavation the trenches to be excavated to the width al- 
lowed in the measurement of rock excavation. In no case shall the trench 
be — more than one hundred (100) feet in advance of the com 
building of the sewer, unless permission in writing so to do shall have 
been given by said engineer. In all cases of rock ing the ordinance, 
laws, and regulations relative to rock blasting to be strictly observed, and 
the material so excavated to be immediately removed from the street. 
Where a line of main water pipes intersects the line of the trench, the 
rock necessary to be excavated, for a width of five (5) feet in the clear on 
each side of the main pipe, is in all cases to be removed without blasting. 

(13) Sheet piling to be used where the same may be necessary, but no 
allowance will be made therefor. In all cases the sheet piling is to be 
drawn as the work progresses unless ordered otherwise by the suid Board, 
in which case the sheet piling so ordered to be left in the trench will be 
measured and allowed for at the same rate as the foundation plank. 

(14) The refilling in all cases shall be either earth, gravel, or sand, of 

wholesome quality, and in case of deficiency in the earth or sand 
27 taken from the trenches, the contractor shall furnish a sufficient 
quantity of sand or gravel to properly fill the trenches without 
extra charge. In refilling earth or sand to be well and faithfully 
rammed in layers of not more than nine (9) inches as the work progresses. 


— 0 * 
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(15) REGRADING AND REPAVING.—The carriageway on the line of the 
work to be regraded and repaved or remacademised, as the case may 
tu the extent which the aforesaid work may render necessary. The 
contractor will be required to reset all curb, gutter, bridge, and stones 
which may have been displaced during the prosecution of the under 
this agreement; and in case any of said stones shall have been broken, in 
consequence of uny act or omizsion on the part of the said contractor or 
his agents, new stones, to be a ved by said Board, shall be furnished 
and set in place thereof by contractor, at his own ex „ prior to 
the auce by said Board of the wurk afuresaid as — 

(16) In repaving, the paving stones, fur a width of not less than six- 
teen (16) feet over and adjoining the line uf the sewer, shall be taken up 
and bedded end wise in good, clean gravel, twelve (12) inches in depth, in 
a good and workmanlike manner. The repavement, after it has been ex- 
amined and + are of by the engineer, to be covered with pure sand one 
(1) inch in thickness, and no more. Twelve (12) days after the comple- 
tion of the whole work the covering sand be swept into heaps and 
removed from the street; and until this be done, and the vertificate of the 
engineer to the effect that the stipylations relative to the removal of all 
surplus materials, earth, sand, rubbish from the line of the work have 
been complied with, shall have been obtained and filed in the office of said 
Board, the work will not be considered as completed according to this 
agreement. Iv remacadamizing or repaving the same will be done in ac- 
cordance with the work of the street before the sewer was commenced. 

(17) All the tters which may become unnecessary in conse- 
quence of the construction of any receiving bases under this agreement are 
to be taken up, and the whole of the intersections between the croes-walks 
regraded in conformity with the grade of the street, and repaved in the 
manner before described. 

(18) ENGINEER’s CERTIFICATE.—The whole of the regrading and re- 
paving or remacadamizing is to be done to the satisfaction of the engineer 
(which shall he determined by a certificate to that effect, signed by him 
and filed in the office of the ), and the same kept in good repair for 
a period of six (6) months from the date of the last said certificate. 

(19) CLEANING UP, &c.—The basins and culverts to be thoroughly 
cleaned out and left clean. Upon the completion of the work embraced 
in this agreement, a certificate, signed hy the engineer, to the effect that the 
stipulations relative tu the removal of all surplus materials, earth, sand, 
rock, and rubbish frum the line of the work have been faithfully com- 
plied with, will be filed in the office of the board. 

(20) ALL IRON, WATER, AND GAS PIPES which it becomes necessary to re- 
move shall be consilered as the property of the Board, and left in such 
rt of the street as the inspector may direct, unless notice to the contrary 
in given by the Board in writing to the said contractor, in which case the 
same shall be removed or otherwise disposed of at the expense of said con- 
tractor. 

(21) ALL Loss OR DAMAGE arising out of the nature of the work to be 
done under this „or from any uaforseen or unusual obstructions 
or difficulties which may be encountered in the prosecution of the same, or 
from the action of the will be sustained by the contractor. 

(22) IN MEASURING ROCK EXCAVATIONS a width of four (4) feet at a 
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point six (6) inches below the outer bottom of the brick and pipe sewers 
and culverts will be allowed ; from this point a slope of three (3) inches 
to one (I) foot on each side of the excavation will be allowed until the sur- 
face of the rock is reached, and no more. 

(23) SUSPENSION OF MASONRY DURING WINTER.—AlIl work in ma- 
sonry to cease positively un the first day of December, in each „ and 
not to be resumed until such time next thereafter as shall be desi 
by the Board. Upon the suspension of mason-work, as before mentioned, 
the trenches to be refilled and repaved, or remacadamized, as the case may 
be, and all materials, surplus earth, sand, rock, and rubbish removed from 
the street immediately thereafter. The inspectors will be retained on the 
work until the same shall be so done, and receive pay in the same manner 
as if the work was in progress, which shall be to the contractor 
fur the time the work may be unnecessarily delayed. 

(24) CONNECTIONS NOT TO BE MADE WITHOUT PERMISSION.—The 
work aforesaid will not be considered as completed in acéordance with this 
agreement, and therefore will not be received, in case any connections or 
drains are made and joined therewith without permission in writing being 
obtained from the Board prior to the commencement of the construction 
of such connections or drains. 

(25) Wherever the word “ Board,” or “ Board of Public Works,” and 
pronouns in place thereof, are used in this contract, they are to be con- 
sidered as referring to the party of the first part to this contract. 

(26.) Wherever the word “engineer” or engineers, or the pro- 
28 nouns referring thereto, are used in this contract, they are intended 

to designate the chief engineer of said Board the assistant 
acting under him. 

(27) Wherever the word “contractor” and the words “party of the 
second part,” and the pronouns in place thereof, are used in this contract 
they are to be considered as referring to and meaning the party or parties 
(as the case may be) of the second part to this agreement. 

(28) And the said party of the second part hereby further agrees that 
the said parties of the first part shall be, and they are hereby, authorized 
to retain, out of the moneys payable to the said party of the second 
under this agreement, the certain sum of ten (10) cents for each lineal foot 
of sewer constructed under this agreement, and to expend the same in the 
manner hereiuafter provided for in making such repairs to the carriage- 
way on the line of said sewer as the said Board may deem necessary. 

(29) And it is further agreed that if, at any time during the period of 
six (6) months from the date of the final completion of the sewer aforesaid, 
the carriageway on the line of the same shall, in the opinion of the said 
Board, — — ing and repaving, or remacadamizing, and the said 
Board shall notify the said party of the second part to make the repairs 
so required; and if the said party of the second part shall neglect to make 
such repairs to the satisfaction of the said Board within twenty-four (24) 
—— — sieht of the — such notice, that then the said Board 

ve the right to employ such other person or persons as ma 
deem to make the same, and to pay — — 
said certain sum retained for that purpose by the said parties of the first 
part, as before mentioned. 
(30) And the said party of the second part further agrees that he will 
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purchase and receive from the said Board the whole of the sewer and cul- 
vert pipes required for the construction of the work herein described, and 
that he will not sell or otherwise dispuse of the said pipes, or any of them 
so purchased by him, but will use the same exclusively in the construction 
of the work last aforesaid. He further agrees that he will pay for the said 
pipes, at the price established by the Board for the same, in current funds, 
at the time or times they may be ordered by him ; and he further agrees 
that he will be at all charges for loading said pipes at the yards of the said 

Board, and of hauling the same tu the line of the proposed work. 

(31) And the parties of the first part hereby agree, upon the expiration 
of the said period of six (6) months, provided that the said ca y 
shall at that time be in good order, which fact shall be determined by a 
certificate to that effect, signed by the superintendent of the appropriate 
bureau, to pay to the said party of the secund part the whole or such 
part of the sum last aforesaid as may remain after the expenses of making 
the said repairs in the manner aforesaid shall have been paid therefrom. 

(32) And the said party of the second part hereby covenants and agrees 
that he will not sell, or permit to be removed from the line of the work 
before the trench shall have been refijled, any building sand or earth thrown 
up, except — the written permission of said Board, and then only so 
much as shall remain after reserving a sufficient quantity to refill the trench 
and complete the paving; but that he will in all cases refill the trench 
with the same materials thrown out, provided it be guod sand, gravel, or 
earth. But if it be unsuitable, consisting of rock, blasting-stones, or mud, 
that then the same shall be — the ground, and gnocl, clean 
earth procured and used for refilling the trench, and sand of proper qual- 
ity and depth spread on the surface to receive the repavement. 

Second. It is further agreed that the said party of the first part shall 
appoint, from time to time, such persons or person as may be by said 
party deemed proper to inspect the material to be furnished and the work 
to be done —— this contract, and that such persons or person shall have 
any and all opportunity and privileges which may be necessary to enable 
them to faith ally make the inspection aforesaid. 

Third. It is further agreed that the work under this contract shall be 
commenced immediately. 

Fourth. It is further agreed that the said party of the first part may, 
on notice to the said party of the second part, suspend work under this 
contract; but if not suspended it shall be completed as rapidly as possible 
from the date fixed for its commencement, and that the said work shall not 
be sublet without the consent in writing of the said party of the first part, 
and that any subletting or assignment, without such consent shall work a 
forfeiture of this contract. 

Fifth. It is further agreed that if, at any time, the party of the first 
part shall be of opinion that the said work, or an — t f, is unneces- 
sarily delayed, or that the said contractor is wilfully violating any ot the 
conditions or covenants of this contract, or is executing the same in bad 
faith, all of the work may be discontinued under the contract, or any part 
thereof; and the said vy of the first part shall — have the 
power to place such and su many persons as may be nil visable, 
contract or otherwise, to work at and complete the work herein described, 
or any part thereof, and to use such materials as may be found upon the 
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line of said work, or to procure other materials for the completion 
29 of the same, and to charge the expense of suid labor and materials 
to the said party of the second part, and the expense so charged 
shall be deducted and paid by the said party of the first part out of such 
moneys as may be then due, or may at any time thereafter grow due to the 
said party of the second — by virtue of this agreement, or 
any part thereof, and in case such expense is less than the sum which would 
have heen myable under this contract if the same had been completed, the 
said party of the second part shall be entitled to receive the difference ; and 
in casesuch expense exceed the last said sum the amount of such ex- 
— shall be paid tu the said party of the first part by the said party of 
Sixth. Ibis farther that all loss or damage arising out of the na- 
ture of the work to be done under this agreement, or from any unforeseen 
obstructions or difficulties which may be encuuntered in the tion of 
the same, or from the action of the elements, or from incum or in- 
juries to individuals, property, or otherwise, on the line of the work or 
adjacent thereto, shall be sustained by the said contractor; and the said 
contractor hereby agrees, in the execution of the said work, as aforesaid, 
to keep at all times the said work properly guarded or protected, so as to 
prevent all injuries to persons, travellers, animals, or property; and in the 
event of any such injury or injuries occurring in uence of the insuf- 
ficient guarding or protection of said work, as aforesaid, the said party of 
the first part shall retain, out of any money or moneys due, or to become 
due, said contractor, a sum sufficient to cover all 232 arising out of 
said injury or injuries until the same may be settled at law or i 
Seventh. It is further agreed that the said party of the second part shall 
punctually pay the workmen who shall be employed by him on work 
under this contract in cash current, and not in what is denominated store 
or orders; and that he will, from time to time, and as often as may 
required by said party of the tirst part, furnish to said party satisfactory 
evidence that all persons who have done work or furnished materials have 
been paid as herein required; and if such evidence is not furnished such 
sum or sums as may be necessary for such payment or claims shall be re- 
tained 7 said party of the first part until the said claims shall be fully 
Eighth. And it is further agreed that partial payments shall- be made 
— duly authorized financial agent of the said — of the first —— 
monthly estimates of the chief engineer of the Board of Public Works 
aforesaid, and that whenever the said chief engineer aforesaid shall certify, 
in writing, that the party of the second part has completely performed 
this contract on his part, and shall submit, with said certificate, his esti- 
mate of the amount due the party of the second part, then, within thirty 
(30) days, as hereinafter provided, the party of the second part shall be 
entitled to receive the full amount due under this contract, deducting 
therefrom all previous partial payments which may have been made as 
‘hereinafter mentioned. 
And it is further expressly agreed that no money shall become due and 
yable under this contract except upon the certificate of said engineer, as 
hereinbefore ided; and the said party of the second part further 
agrees that he shall not be entitled to demand or receive payment for any 
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portion of the afuresaid work except in the manner set forth in thie agree- 
ment; and when each and all of the stipulations hereinbefore mentioned 
are complied with, and the engineer shall have given his certificate to that 
effect, a final settlement shall be made in writing between the parties, and 
the whole amount found due the party of the second part this con- 
tract shall be paid to him, excepting such sum or sums as may be retained 
under any provision of this contract ; provided that partial payments may 
be made, under direction of the said party of the first part, otherwise than 
upon the estimates of the said engineer, as provided above, if, in the 
opinion of the said party of the first part, the vigorvus prosecution of the 


work will be promoted thereby. 

Ninth. It is further that if, at any time during the period of 
one (1) year from the cumpletion of the work to be dune under this con- 
tract, anv part or parts thereof shall become — or 
improper material or construction, and in the opinion of the said party of 
the first part require repair, the said party of the second part will, on be- 
ing notified thereof, immediately commence and complete the same to the 


"satisfaction of the said party of the first part; and in case of a failure or 


lect of the said party of the secotid part sn tu do, the same shall be done 
u the directions and orders of the said party of the first part at the 
cost and expense of the said party of the second part. 

Tenth. It is further agreed that the said party of the second shall 
receive the following prices as full compensation for furnishing all the ma- 
terials and labor which may be required in the prosecution of the whole 
of the work to be done under this agreement, and in all respects complet- 
ing the same, to wit: 

Grading, thirty (30) cents for each and every cubic vard of earth, sand 
or gravel excavated and hauled a distance not exceedi 
feet, and ——) cent per cubic yard for every additional ——— 
(——) feet of haul beyond the first (———) feet. 

* * * * * * * 
30 Laying ſi ſteen - inch (157) tile pipe, per lineal foot, one dollar and 
thirty- three ($1.33) cents. 

Laying eighteen-inch (18“) tile pipe, per lineal foot, one dollar and 
sixty-two ($1.62) cents. 

* * 


— 


* * * * * 


Excavations and refilling, forty (40) cents per cubic yard, to be measured 
in excavation only. 

Rock excavation, where blasting is required, per cubic yard, one hun- 
dred (100) cents. 

For the 1 of gutters and the ing in trimming road, and for 
the grading and filling near stone culverts, per cubic yard, thirty (30) 
cents. 

* 


* * * * * 2 
Brick masonry, per thousand, twenty-two, $22.00. 
* * * * * * * 

Rubble masonry, laid in cement mortar, per cubic yard, five, $5.00. 
* * * * * * * 
Laying macadam pavement, uare twelve (12 inch 
one dollar and fifty ($1.50) cents. fee 221 
* * * 


* * * * 


bet i 
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Which said sums or prices the said party of the first part shall pay to 
the said party of the second part as herein provided. 

Eleventh. And it is further that should any litigation arise in 
any way connected with the work embraced, as aforesaid, in this contract, 
from or by reason of any demand or demands, claim or claims, by any 
person or persons, to use within the said District of Columbia the im- 
provement or pavement or pavements contracted for herein to be laid and 
put down by the said party of the — under or by reason of any 
patent, or assignment of patent, either in the form of rovalty or damages, 
or in any otherwise, the said party of the second part will indemnify and 
save harmless the party of the first part from all said demand or 
claim or claims, whether arising out of suits or otherwise; and the sai 
party of the first part may, at its option, retain from the amount or amounts 
due, or to become due, under this contract to the said party of the second 
— sum or sums necessary or sufficient to satixfy or liquidate all of said 

nds or claims, as aforesaid, until they shall be amicably adjusted or 
finally determined at law. 

Twelfth. It is further agreed that the measurements shall be made by 
the engineer of the said party of the first part or his assistants. 

Thirteenth. And the said party constituting and composing the Board 
of Public Works in and for the District of Columbia aforesaid agree with 
the said party of the second part to perform all the stipulations of this 
contract obligatory in it, and to pay or cause to be paid to the said party 
of the part, or to his heirs, executors, or administrators, in lawful 
money of the United States, the amount which may be found, from time 
to time, due him according to the contract. 

Fourteenth. It is further agreed that this contract shall be subject to 
any and all provisions of an act entitled “ An act to provide a government 
for the District of Columbia,” approved February 21, 1871, so far as the 
same shall or may be in any respect applicable to said contract, and also 
to any law of the District of Columbia pertinent thereto, or to any part 
thereof, as fully as ifthe same were particularly set forth herein. 

In witness whereof the parties to these presents have hereunto set their 
hands and seals the day and year first above written. 


H. P. COOKE, 1. 6. 
ALEX. R. SHEPHERD, I. a 
JAMES A. MAGRUDER, r. «. 


Board of Public Works of the District of 
JOHN J. SHIPMAN, Contractors. 


Si and sealed in presence of — ‘ 
~~ E. Nort. 
J. T. SETTLE. 
Joon A. HURLEY. 


ng the Board of Public Works 
ve thousand ($5,000.00) dol- 
lars, lawful money of the United States of America, to be paid to siad 


of the District of Colum 1 
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Henry D. Cooke, Alexander R. Shepherd, James A. Magruder, A. 
31 B. Mullett, and & Samuel P. Brown, constituting and composing the 
Board of — ofthe Distr - [UäUäk —— ame 
tain attorney, successor or w yment, 
. ee each of us os do bind oar SSS 
executors, ministrators, jointly severally, rml t 
ents. Sealed with our seals. Dated this eighth day of October, 
one thousand eight hundred and seventy-two. 

Whereas the above bounden John J. — — in writ- 
ing under his hand and seal, beari — date with Shepherd, — 

contracted with Henry D. Cooke, A Shepherd, James A. Ma- 

r, A. B. Mullett, and Samuel P. — constituting and composing 

Board of Public Works of the District of Columbia, tu clean the 
gutters, do the necessary grading and trimming on said road, and to build, 
construct, and complete pipe and stone culverts of the character and dimen- 
sions specified in foregoing contract, with head walls of stone masonry, and 
to build and com stone retaining walls on Canal road between the 
points named in foregoing contract. 

Also to lay and put down on said Canal road, between the A —— 
Bridge over the Potomac River at Cen fn, D. C., the bridge 
rg 3 gr ww Potomac River, in the county of 
Washington, D. C of macadam road as may be directed by 
the said party of the first part, or its duly authorized or agent, as 
— described i in ing contract, and on the conditions and for the 

considerations in the contract mentioned and contained or re- 
ferred to therein. 

Now therefore, the condition of the above obligation is such that if the 

said John J. Shipman shall well and truly and in good, sufficient, and 

in — workmanlike manner execute the work mentioned in said contract, 
— complete the same a — — — — and in 
every respect fully com y wit provisions a requirements 

ä — then this obligation to be void ; otherwise to remain in 


full force and virtue. 
JOHN J. SHIPMAN. 8 2 


WM. FLETCHER. 
5 5 JNO. F. MURRAY. 
sealed i In presence 01— 
WX. E. Nort. 
J. T. SETTLE. 


Bondsmen’s oaths. 
District or CoLUMBIA, 
County of Washington, ss: 

I, Wm. Fletcher, bei duly sworn, depose and say that I reside in the 
ity of Washington, in the District of Columbia ; that I am a freeholder 

; and that the value of my real estate, over and above all dehts 
liabilities, i is over five thousand dollars a and that I am 

ly responsible for the amount of my obligation, the foregoing bund 


by me executed. 
WM. FLETCHER. 
4. 4 Sworn and subscribed this 17th day wine" 3 
| ſexAL.] WM. E. NOTT, 
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District oF CoLuMBIA, 
Washington, 88: 

I, Jno. F. Murray, being duly sworn, and say that I reside in 
the city of Washington, in the District of Columbia ; I am a free- 
holder therein ; that the value of my real estate, over and above all 
debts and liabilities, is over five t dollars ($5,000.00), and that I 
am fully responsible for the amount of my obligation in the foregoing 


bond by me executed. 
JNO. F. MURRAY. 


. Sworn and subscribed this 17th day of Dec., 1873, before me. 
[SEAL. ] WM. E. NOTT, 
Notary Public. 


(Indorsed:) D. C. No. 1. E. A. F. Brady, U. S. C. 
XIV. 


At the time when the claimant’s said work was begun, and when 

32 said contract was ordered by the Board to be prepared, H. D. 

Cooke, Alexander R. , and James A. Magruder were mem- 

bers of the Board of Public Works. Before December, 1873, Cooke had 

ceased to be a member. Both the claimant and the Board of Public Works 

treated this instrument as a valid contract, and intended to embody in it 

all the ts of the parties under which the work had been done, in- 

cluding the agreement about the macadam, and antedated it for the pur- 
pose of giving it force and validity from the day of its alleged date. 


XV. 


After the change in the form of government in the District the claimant, 
on the 9th day of July, 1874, addressed a letter to the Commissioners of 
the District. The said letter and the several indorsements upon it were 
as follows: | 

Wasnixorox, D. C., July 9, 1874. 


To the Hon. CommissiONERS OF THE District or COLUMBIA: 


GENTLEMEN: Contract No. 561 was awarded me by the late Board of 
Public Works of the District of Columbia for grading, culverting, and 
macadamizing of the Canal road, beginning at Aqueduct Bridge, in George- 
town, and running along said canal to the Chain Brid 

About two-thirds of the grading, culvert, and — to the 

ifications in said contract, have been completed, but only about 1,300 

of the macadamizing had been done when said work, on account of — 
the lateness of the season (fall of 1873), was suspended by order of the 
c weather would permit 

its completion. 

Under the new law of Congress creating the new government for this 
District it is there stated that contracts which were awarded by the late 
FFP 

n pursuance of said law, uest that the executive officer 
of the District. ¢ be anthoriaed to make ——— 
of said road and of the work so far completed under said contract, and that 
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W oid wots eee for the immediate com- 
said contract. 


P. nl rood bel of great importance to the cities of Washington, 
town, and 2 Wiebe sae the only free artery leading into raid cites 
from wh e — oom is a great necessity, being an United 


Very respectfully, your most ob’d’t serv’t, 
55 28 JOHN J. SHIPMAN, 
822 19th . N. . 


[Indorsements on above.) — 
No. 26, vol. 1. 1874. 


Wasnmorox, D. C., July gel, 1874. 


pom wie „John J., & 822 19th st. N. W. 
— Con ct & 561 was awarded him by B. P. W. for imp’v’t of Canal road, 
from Aqueduct Bridge, in Geo’t’n, to Chain Bridge, in Geo’t’n, to Chain 
Bridge. Work is partially done. Wishes the work inspected, and order 
directing bil to fs the work. 


[Second indorsement.] 


OFrFIcE or Ene. or Commission, 
CT OF COLUMBIA, 
Washington, July 13, 1874. 


a aren referred to auditing commission of Dist. of Col. 
FRANK T. HOWE, 
Chief 


[Third indoreement. } 
5 ra JULY 29, 1874. 
Respectf referred to the engineer. 
By order of Comm rs. | 


WM. TINDALL, 


[Fourth indorsement. } 
#26. Eng. off. A. 1874. 951 co. 1874. 
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On the 17th day of July, 1874, the claimant addressed the following 
letter to the chief engineer of the District: 


WasHineoton, D. C., July 17th, 1874. 
Lieut. R. L. Hoxie, 
Chief Eng’r, D. C.: 

Dear Sin: Having noticed in the Baltimore Sun of this morning that 
“ such work as is necessary will be continued,” I have the honor to state 
that it is urgent that my work on Canal road from Aqueduct to Chain 

idge should be completed as soon as possible, in order to preserve what 
has y been done ; being newly graded it is liable to wash and be cut 
up, so as to render it impassable during the winter months. There are a 
number of large bowlders to be removed and repairs to be made where the 
Gov’t laid a water main. As the completion of this work is of the greatest 
necessity in order to accommodate the heavy travel over it, I desire you 
will give the subject your earliest consideration, and to communicate to 
me your determination. | 


Very respectfully 
: JOHN J. SHIPMAN, 


No. 822 19th Street NW. 
(Endorsements on above.] 
No. 369 (engineer’s office, vol. A), 1874. 


Wasurneton, D. C., July 17th, 1864. 
Shipman, John, J., & 822 19th st. NW., req. an early decision relative to 
his oon et for imp’v’t of Canal road from Aqueduct to Chain Bridge. 
(In pencil:) C. File for action. Cont. 561. 


[Second endorsement. ] 


Referred in engineer’s office to Mr. Oertley for preliminary survey and 
measurement. 
XVII. 


The following replies, dated, respectively, October 1, 1874, October 5 
1874, and March 12, 1875, were made to the letters set forth in Find. 
ings XIV and XV: 

ENGINEER’s Orrice, District or CoLumBiA, 
Washington, Oct. 1st, 1874. 


J. J. SHIPMAN, 
19th ., bet. I & Pa. ave. NN.: 


Sir: The order ing work upon your contract No. 561 havi 
Kent gems. me Ste aia tate og 
— given. You will apply for grade at once. 

ery respectfully, 
3 R. L. HOXIE, 
Lt. Engineers, C. 8. A., Engineer of D. C. 
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34 Exorveen’s OFFICE, — OF Oa. Beh, 1874. 
Jonx J. SHipman, Esq., 
Arlington Hotel: 


Sir: — — at once with the work under 
your contract No. 56 which will be furnished in a few 


9 2 
order of the 
‘ FRANK J. 8. HOWE, 


ENGINEER’S a * 12 
a ashington 12th, 1875. 
JouN J. SHipman, Eaq. : 


Sir: You are requested to take measures at once —— Boe 
cution of the work under your contract, No. 561, of the 
—— Works. All instructions which may have been given you — 
work on account of the weather are hereby revoked, and you are noti- 
that a strict construction will be given to the terms of voar contract 
— the time within which the work should be completed. 
attention is invited to the conditions of the 5th section of your 
ee — seem 
ery respectfully, 
. R. L. HOXIE, 
Lieut. Eng’re, L. S. A., Eng’r of D. C. 


XVIII. 


Under this extension of the claimant’s contract, which had now become 
known to both as contract 561, a large amount of work was done 
. inal petition, 

item in mant's o particu in his origi 
to wit, the claim of $1,328.47 for an al difference between the amount 
awarded him by the Board of Audit the amount him by the de- 
fendant, is claimed for work done during this The court finds 
. ˙ RLS 
other time. 


XIX. 


On the 5th of January, 1875, many citizens petitioned the District gov- 
ernment to have work resumed on the Canal road. The claimant on the 
11th of the same January addressed the following letter to the Board of 
Commissioners : 5% 


Washineoton, D. C., January 11th, 1875. 


Hon. Boarp or CoMMISSIONERS : 
GextTLEMeEN: I to furnish material and build the wall on the 
Little Falls road between the Aqueduct and Cie Bridge, as contem- 


aa. tel pds 


PPP 
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plated in my contract, No. 561, to be laid with lime and cement properly 
mixed, at the following price, to the satisfaction of the engineer in charge: 


For the wall, p’r cubic yard ............ccccccesscces 2 ve 1. . $5 00 
For stone gutters, if necessary, p'r sq. yd. 2 60 
Very respectfully, 


JOHN J. SHIPMAN. | 


Endorsed as follows: “6458, 1875, C. O., #192. E. O., 1875. Jan’y 
11th, 1875. Shipman, John J., proposes to furnish the material and build 
the wall on the Little Falls road, between the Aqueduct and Chain Bridge, 
as contemplated — — — No. 561. — C. S. ne 4, 76, 

87. Order-book, vol. 2, p. 420. Respectfully referred to the engineer 

C. By order Wm. Tindall, sec y. Jan’y 11th, 1875. Referred in 
engineer’s office to Mr. Bodfish for plan and estimate in 3.65 bonds. Mr. 
Brown draw contract.” 7 

Memorandum in pencil, as follows: “Brown make up expense.” 


35 XX. 


The Commissioners referred this letter to the engineer of the District, 
who, on the 2d of April, 1875, made the following report thereon : 


ENGINEER’s Orrick, District or CoLUMBIA, 
Washington, April 2nd, 1875. 
To the honorable the Commissioners of the District of Col. : 
GENTLEMEN: I have the honor to return herewith the proposition of 
John J. — retaining walls on Little Falls road under the 
rovisions of his contract, No. 561, of the late Board of Public Works. I 
ä examined the line of this work, with o view to the ereation 
of a retaining aud parapet wall on the side of the canal, and am strongly 
impressed with the necessity for the work. As it will be difficult to arrive 
at a correct estimate of the cost until the work has somewhat, 
I recommend that the contract be extended so as to include the build- 
——— —ͤ—ͤ— ee eee 
struction gutters. , to construct, say, five hundred 
(500) feet of the wall, and the Commissioners - 
— — —̃ — 
continued. It is work must be done at some time or other, and the 
present is as favorable as any. I have arranged terms with the contractors 
which are highly advantageous to the District. The extension should 
embrace also the ng and macadamizing of a short connection with 
Aqueduct roads which will connect the latter (a macadamised road) with 
— — ag reservoir. This connection crosses a 
ivate lot, which the owner has consented to relinquish without charge. 
F think it best to take advantage of the offer at once. 
Very respectfully, 
R. L. HOXIE, 


Lieut, Engineers, U. &. A., Engineer of D. C. 
as follows: “#195, E. O., 1875. No. 8852, 1875. Office of 


Endorsed 
Commissioner, D. C., April 2nd, 1875. Engineer D. G. H R. L. 
Returns 1 of John J. Shipman to build retaining walle on 
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Little Falls road, under the provisions of his contract, No. 561, with the 
late B. P. W., and submits report relative thereto, 6458.” 

Memorandum in pencil, as follows: “ Notify Shipman. Brown draw 
cont. 

OFFICE OF THE COMMISSIONERS OF THE 
| — 1 ote Arnd 258 1878. 
Aori 
Respectfully returned, approved. 
By order. 


WM. TIN DALL, See y. 
XXI. 


In accordance with the pencil memorandum on said report of April 2, 
the following letter was on the 8th April addressed by the said engineer 
to the claimant : 

EneoIncer’s Orrice, District or Co 


LUMBIA, 
Washington, April 8th, 1875. 
Joun J. SHIPMAN, Eegq., City: 


Sir: You are requested to call at this" office and execute the 
rece Soca r contract, No. 561, with the late Board of 

blic Works, embracing the following-named work, viz: To construct a 
stone retaining and pa wall on the south side of the Little Falls road 
between Aqueduct and Chain Bridges, or at such points along said road 
as may be authorized by the Commissioners, at $5.00 per cubic yard; to 
ly cobblestone —— — —— ——— 
at uare A grading macadamizing a connecting 
road, 1 a private lot, between the Little Falls road and the 
Aqueduct road, at Board rates, provided the owner of eaid private lot con- 
veys to the District government the land required for said road, without 
compensation therefor; provided further that payment for the work herein 
mre — 3.65 bonds at par. 

12 . R. L. HOXIE, 


Lieut. Engineers, U. S. A., Engineer of D. C. 
36 XXII. 


On the 17th April, 1875, the Commissioners of the District and the 
claimant entered into the following contract to extend the provisions of 
contract No. 561 to the proposed new work : 


Extension of contract No. 561. 


Aprit 17, 1875. 


It is agreed by and between the Commissioners of the District of Co- 
lumbia and John J. Shipman that contract No. 561, in the series of con- 


following work, to wit : 
Construct a stone retaining and parapet wall on the south side of the 
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Little Falls road between the Aqueduct and Chain Bri or at such 

ints along said road as may be authorized by the Commissioners at five 

($5.00) per cubic yard; lay cobble-stone gutters, or gutters of 

stone blocks of such size and quality as may be accepted by the engineer 
in writing in lieu of cobble-stone, on each side of the carriageway 

said road between the points mentioned, at sixty cents (60c.) per square 


Also grading and macadamizing a connecting road which shall cross a 
private lot between the Little Falls road and the Aqueduct road, at the 
rates established and paid by the Board of Public Works for work of 
similar character, provided the owner of said private lot shall convey to 
the District of Columbia the land required for said road without com 
tion therefor ; and provided further, that payment for the work in 
mentioned shal] be made in the bonds — aby the sinking-fund commis- 
sioners of the District of Columbia under virtue of section 7 of 
the act of Congress approved June 20, 1874, which bonds shall be received 

at their par value. 

It is further agreed that all of the work contemplated by this 12 
shall 1 in strict accordance with the specifications nto 
annex 


Specifications for retaining and parapet walls on Cunal road. 


First. The present retaining walls to be removed to such depth from 
the top as may be directed, and the foundation inspected and 


b 
the engineer of the District of Columbia before relaying the wall, which ; 


is to be done in cement mortar. 

Second. Only so much of the stone obtained from the old wall to be 
reused or will be declared fit for reuse by the engineer, the balance must 
be furnished by the contractor. 

Third. The stock furnished must be sound, of beds, and at least 
one-fourth (}) of all the stones must not contain than five (5) cubic 
feet nor be of less thickness than six (6) inches. All discolored stones, 
and all stones showing — — of any kind, or from wear, the 
outside faces of the quarry, will be rejected. 

Fourth. The wall will be laid with a batter on the front fall of one 
(1) to twelve (12), and the lower beds will be prepared by leveling the 
top of that part of the old wall which is left, the interstices being flushed 
with mortar and spawls, the thickness of the walls to be +4, of — 

Fiſth. The cement mortar to be composed of two of sharp, 
sand, and one part of fresh cement, the cement to be or of the 
— — of erdstown, or Round Top cement, and must be to the 

isfaction of the engineer. 

Sixth. The stones must be laid in a „wurkmanlike manner, well 
bonded, the interstices well and fully fi with mortar and spawils, and 
a lining of coarse gravel twelve (12’) inches in thickness, carried ap in 
rear of the retaining wall. 


PARAPET WALL. 


Seventh. On the abo ining wall wall, with ing, i 
to be built two (2) fot thick at base, two (2°) fect three (3”) inches high 
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pater roe tof a9 Atle ey 
conelat oa etonsa vix ( to tex (10”) inches — 
e than two (2) feet, and must 
less than two (20 nor more than four (4 — 
and must be so ag the line of the no two (2) in jux- 
ition shall vary in. thi nor in width more uarters 
Her an inch, 7 —ä— ap required under the head three (3), 
except that one-fourth (4) of the stones shall not conta lew chan 
37 four (4) cubic feet nor be of less thickness than six (6) inches; 
the mortar to be the — — . — on 
that half and half lime and cement may be used. a of 
coping, however, must be done in pure cement mortar. of 
the top of the retaining wall will be the same as the edge of the gutter. 


GUTTERS 
dager semper args a ater cy Aer 
size and quality as may be by the engineer, in writing, in lieu of 
cobble-stone, on each side of ee 


section herewith attached. The outer gutter to be three (3') feet wide, and 
the inner, which shall follow as nearly as may be the inner edge of the 
dvope ancl U theca cotta gies Inecollie cikahch, oul Ge ash 
drops and grates as shown on the plan herewith attached, and the refer- 
ence of the inner edge thereof to be fixed one-fifteenth (2x) of its distance 
from the axis of the macadamized roadwa — en mae — 
No additional allowance will be made Ar of the 
road way; the refuse material from the quarries may be for the pur- 


“a witness whereof the said District of Columbia has caused this instru- 


ment be si by the Commissioners of said District, inted under 
„ vernment of the District of 
Columbia, for other pu June 20, 1874, and thecom- 
mon seal of said District 10 aed —. of the sec- 
ond to these — sng this seven- 


teenth‘ day of April, 1875. 
4 DENNISON 3 2 


8. 41 PHELPS,” 
‘ 8. 
O 0 e the Di 1 @ f of O } 5¹ 
JOHN J. SHIPMAN, [sxAl.] 
Contractor. 


Signed and sealed in the presence of — 
Wu. A. Brown. 
Jonx A. HuRLEY. 


o Has and Wan. Plteher of th presents that we, John J. Shipman, Owen 

and Wm. of the District of Colambia, are held and 

aun d bound unto the District of Columbia, in the sum of fi thousand 

$50,000.00) dollars awl of the United States of —— 
— — umbia, or to the certain attorney 

cessor, OF 9 and truly to dee 

——— exch ofvepirfalenjecnsenern 


— 


* 
. . 


N 82 ioe a . 2 > 
ne,, ̃ . es a 7 
5 A aa 
2 
— — 2 — 2 — * 
— — * „ ad 
5 ery 7 
9 
8 
2 
1 
5 
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administrators, jointly and severally, firmly by these presents. Sealed 
with our seals, dated this 17 day of April, A. D. one thousand eight han- 
dred and seventy-five. 

. Whereas the above-bounden John J. Shipman, by an instrument in 
writing under his hand and seal, bearing even date with these presents, 
has contracted with the District of Columbia to construct a stone retaining 
and wall on the south side of Little Falls road, between Aqueduct 
and Chain Bridges, lay cobble-stone gutters the same, and construct 
a connecting road between the Little Falls and Aqueduct road, as 
will more fully appear by reference to the foregoing contract, on the con- 
ditions and for the considerations in the aforesaid contract mentioned and 
contained or referred to therein : 

Now, therefore, the condition of the above obligation is such that if the 
said John J. Shipman shall well and truly and in a good and sufficient 
manner execute the same in accordance with the stipulations of said con- 
tract, and in every respect fully comply with the provisions and require- 
ments therein contained, then this obligation to be void ; otherwise to re- 


main in full furce and virtue. 
JOHN J. SHIPMAN. 3 9 


O. O'HARE. 
WM. FLETCHER. 


Signed and sealed in the presence of 
Wu. A. Browy. 
JoHN A. Hun! Er. 


Bondemen’s ouths. 


District oF COLUMBIA, 
County of Washington, se: 
I, Owen O' Hare, being duly sworn, d and say that I reside in the 
city of Washington, in the District of Columbia; that I am freeholder 
therein, and that the value of my real estate, over and above all 
38 debts and liabilities, is over twenty-five thousand dollars ($25,000), 
and that I am fully responsible for the amount of my obligation 
in the furegoing bond by me executed. 


| O. OHARE. 
Sworn and subscribed this 17th day of April, before me. 
(SEAL. | ARTHUR SHEPHERD, 
Notary Public. 


District or CoLuMBIA, 
County of Washington, sa: 

I, William Fletcher, being duly sworn, depose and say that I reside in 
the city of Washington, in the District of Columbia; that I am a free- 
holder therein, and that the value of my real estate, over and above all 
debts and liabilities, is over twenty-five thousand dollars ($25,000), and 
that I am fully responsible for the amount of my obligation in the forego- 


ing bond by me executed. 
WM. FLETCHER. 


- Sworn and subscribed this 17th day of April, before me. 
(SEAL. | ARTHUR SHEPHEED, 
Notary Public. 
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XXII. 
On the 20th April and the 22d May, respectively, the engineer of the 
District addressed the following letters to the claimant: 
ENGINEER’s Orrice, District or COLUMBIA, 
Washington, April 20th, 1875. 


J. J. Suipman, Esq., City: 
Sm: You are hereby authorized to construct 500 feet of retaining and 
wall on the south side of the Little Falls road, in accordance with 
the terms of the extension of your contract, No. 561, with the late Board 
of Public works, and in strict conformity with the accompanying plan. 
yery respectfully, 
R. L. HOXIE, 


Lieut. Engineers, U. S. A., Engineer of D. C. 


ENGINEER’s Orricz, Districr or CoLUMBIA, 
; Washington, May 22d, 1875. 
Jxo. J. Suipwas, Eaq., City: 


Sin: You will continue the retaining and wall throughout the 
line of your work, and will conform to the wing instructions: 

The old wall will be removed down to the of the water in the 
canal. If at this reference the old wall continues to offer a substantial 
foundation the new wall will be built upon it. 

Wherever the old wall does not extend below this depth, or is not of a 
suitable character for a foundation, the building of the new wall must be 
omitted until the drawing off of the water in the canal will permit the 
3 excavation = a foundation. 

e respectfu ? 
= . R. L. HOXIE, 
Lt. Eig're, L. S. A., and Eng’r D. C. 


XXIV. 


On the 4th June, 1875, the claimant addressed a letter to the Com- 
missioners respecting the parapet on the canal wall to be built under the 
extension of the contract; to which letter the engineer of the District re- 
plied on the 19th June, 1875. The following are copies of those letters: 


WasHINGToN, June 4, 1875. 


To the COMMISSIUNERS OF THE District or COLUMBIA: 


GENTLEMEN: I would respectfully state that after repeated trials I find 

I will not be able to make as complete a job of the coping of the 

39 cennal wall which I am now constructing as I and the engineer of 
the District desire. To dress and fit the river stone is an expen- 

sive, arduous, and very unsatisfactory work; therefore I desire to make to 

yu the following proposition: That I be allowed to use for the copi 
r ich I will be al 
an extra compensation of forty (40) cents per foot. This stone will cost 
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me, delivered on the ground, een) ee but I am will- 
— — —— ar the 

ernment to assume the aad ten In 

sition I do it with the and 
anne eb . and handsome work, and believe that it 
will be for the interest of the District for its authorities to — 


es ce mate a ͤ v 
vorabl 


am — very respectfull 
88 * „ JOHN J. SHIPMAN. 


ENGINEER’s OFFICE, —— or COLUMBIA, 
Washington, June 19th, 1878. 


J. J. SHIPMAN, Exgq., City: 


Sir: You are requested to call at this office to execute the necessary 
Bish ecceacioean cena 
to n 
Fall — North River coping at 40 cents per lineal foot, payable 
in 3.65 at par 


Very respectfall 
88 1 R. L. HOXIE, 


Lieut, Engineer, U.S A., Engineer of D. C. 
XXV. 


Under the direction and constant su of the defendant’s en- 


3 the claimant performed the pel fn hee 

of contract 561 during the year 1875. During the of the work 
reports were made by the engineer in to the engineer of the 
District, and partial payments were made — 


ENGINEER’s OFFicE, Dernier or CoLUMBIA, 
Washington, March 2d, 1875. 
To the honorable the Boarp or AvDIT: 

GENTLEMEN: I transmit herewith a ial measurement of contract 
No. 561 of the late Board of Public orks with John J. Shipman, 
amounting to $54,019.31. 

I recommend that 20% of the amount found due be withheld. 


Very respectfully, > mene 
Asst. Engineer of D. C., in charge. 


8 
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Wasnineotox, D. C., Moh 2d, 1876. 


District of Col 5¹ to J. J. Shé Dr. 
36,477.14 square yards of macadam pavement laid, at 1.50 
E ccc 54,715 71 
Deduct property........ . . . . 716 46 
Deduct macadam in ter’s measurement, | 
vou. 168 & 169 of 1874....... 7 3, 176 67 
3,893 13 3, 893 13 
50, 822 58 
Retain 20 eee eee een 10, 184 51 
40, 638 07 
$54,715 71 
(On the margin:) Partial. ‘ 


40 Deduct for material, as follows : 


36 feet of 12-inch straight sewer pipe............. . . 2 „„ $23 40 

864 cart- loads of oobble- stone — —ñ— 648 00 
100 cubic yards of gravel ne 25 00 
| $696 40 

TAS n eee eee eee ese eee eee 20 06 
716 46 


I certify that the foregoing is a correct statement of material furnished. 


March 2nd, 1875. 
E. B. TOWNSEND, 
Superintendent of Property. 
187—. Examined and found correct. 
B. OERTLY, 


alte. eine Lait gil Sip iia aie lati: 
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I certify that the foregoing is a correct account of material furnished’ 
and that the prices charged are the net. value of the material at the point 
where delivered, or in accordance with contract. | : 

* 


Per B ETT. 
JULY 171TH, 1875. 


42 J have carefully examined the account and find the prices accord- 
ing to contract, and the computations correct. 

The amount due the contractor is to be ascertained by deducting from 

the above cost of the work the total advances unsettled, and also for 


not previously cha the sum o. 
4 — B. UERTLY, 


Assistant Engineer. 
JULY 177TH, 1875. 


Approved, subject to future inspection of the work, $111,572.59. 
25 ; ap R. L. HOXIE, 


Lieut. Engineer, U.S. A., and Engineer for D. C. 
JULY 20TH, 1875. 
(Endorsed on back: ) 14695. 
Account No. 463, July 16th, 1875. 


J. J. Shipman, bill for work done on Canal road Aqueduct and 
Chain Bridge), $——. 3 a 


Wasnmorox, D. C. July 21d, 1875. 
District of Columbia to John J. Shipman Dr. 
Contract No. 561. 


For partial measurement of work on Canal road............... 111, 572 59 
Deduct Carpenter’s measurement, voucher 168 & 


Received this 22d day of July, 1875, from the Board of Audit, their 
certificate No. 14695 for $47,199.63, in full settlement of the above-stated 


JOHN J. SHIPMAN. 


(Endorsed on back :) 14695. 


1 
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OrFIcE BoarRD oF AUDIT, 
Washington, July 20th, 1875. 

1, 2, 3, 4, „Class 4, No. 1884. 

Claims 


the Board of Public Works for which no evidence of 
indebteness beeen issued. 
Work under contract # 561. 
ae :) [Not to be delivered except in the presence of Mr. W. 


Paid July 224, 75. 
Ownership claimed by Jno. J. Shipman, o. s. 


OrFice Baan or AUDIT, 
Washington, July la, 1875. 


The within claim the Board of Public Works has been exam- 
ined, and amount due, as per within $47,199.63. 
CHAS. A. APPEL, 
Ast. Acct. 


No. 6181, vol. B, 1875. 


ENGINEER’s Orricz, District or CoLUMBIA, 
Washington, Auguat 18th, 1875. 
To the honorable the Boarp or AvupIT: 


GENTLEMEN: I recommend that two-thirds of the amount heretofore 
retained on measurements of work performed by J. J. Shi „ under 
his contract No. 561 with the late Board of Public Works, paid him. 


Very respectfully, R I. HOXIE, 
Lieut. Engineers, L. 8. A., Engineer of D. C. 
43 Wasuineoton, D. C., Aug. 20th, 1875. 
District of Columbia to J. J. Shipman Dr. 
For contract 561. Canal road. 


Received this 25th day of August, 1875, from the Board of Audit their 
certificate No. 14815 & 16 for $13,485.60 in fall settlement of the above- 


stated claim. 
(Endorsed on the back :) 14815 & 16, o. a. 


Orrice Boarp or Avoprt, 
Washington, August 19, 1875. 
Class 4, No. 1955. 
N — gg an for which no evidence of in- 


JOHN J. SHIPMAN. 
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OFFICE BoarRD OF AUDIT, 
Washington, Aug. 20th, 1875. 
The within claim against the Board of Public Works has been exam- 
ined and am’t due 813,485.60. 
CHAS. A. APPEL, 


Asst. Acct. 
No. 7099, vol. C, 1875. 


ENGINEER'S ()FFICE, Disrricr 0 OF COLUMBIA, 
Washington, Sept. 25th, 1875. 
To the honorable the Boarp or AUDIT: 


GENTILEMEN: I transmit herewith a —_— measurement of contract 
No. 561 of the late Board of Public Wo th J. J. Shipman, amount- 


ing to $135,229.19. 
Total amount of advances to date $4,892.39. 
I recommend that 20 % of the amount found due be withheld. 


Very respectfully, 
62 R. L. HOXIE, 
Lieut. Engineers, U. S. A., Engineer of D. C. 
Account for work done on Canal road between Aqueduct and Chain 


Bridge. 
WasurnotTon, D. C., Sept. 24, 1875. 
District of Columbia to J. J. Shipman Dr. 

4,550 cub. yds, retaining wall, — eee . $22, 750 00 
1,511 square “ cobble gutters, 60c....... . — — 906 76 
Add measurement of March 2d, 1875. 54, 715 10 
os 4 July 20th, „re 56, 856 88 

Total for measurement 22 135, 229 19 

Property 7%. 
5 J. J. SHIPMAN 

$4, 892 39 

23 40 

648 00 

25 00 

20 06 

‘ 51 00 

1,508 44 

884 2,356 05 

255 ft. 5-in. pipe, 119........ ee eee 280 50 

| 4,912 45 

Increase is 118 ft. G-in. pipe svecees 33 20 06 
4, 892 39 


* Errors should be 25c. per cart load. 


P .—— ee pe eee Sn le 2 os eee 
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~ 

SOOCOOHHSE COOSSHESSSOSHe eee eee eee eee eee eee see © F£OSCOSCS oO 66e 

66e eee SHOSHSHSSHSHSSHSSOSHSHESHSHSSSHSHSHSSSHSSSCHOHSHES eee ee eee eee eee 
6 666% %,%,ꝗẽ6 eee CHOSSSE COSOSOSSOSHSSCSEOSSCSCHSOSSSCSSCSOSTSEOSSCOSESSSE* eee eee 


$99, 214 15 


hereby certify that I have carefully examined the field notes and re- 
nt Lowe Green, leveller, who measured and inspected this work and 
pres 5 uantities correct. The work is reported to be contract #561, 
„ between Aqueduct & Chain Bridge. 
9 24, 1875. : 
L. H. BODFISH, 


Assistant Engineer. 


Materials furnished upon this or other contracts, brought for- 
ward from voucher No. 575. $4,611 89 


‘To——. 
Materials furnished since last —— 


$4, 892 39 
I certify that the foreguing is a correct account of material furnished, 
and thes the prices charged are the net value of the material at the point 

w here delivered, or or in accordance with contract. 


Sept. 25th, 1875. 
T. O. BECKETT, 
Aer g Superintendent of Property. 


I have carefully examined the account, and find the prices according to 
contract and the correct. 
contractor is to be — — 


The amount due 
the 5 — unsettled, and 


not previously charged the cum of 
Sept’r 25, 1875. 
B. OERTLY, 
Assistant Engineer. 
A on to future inspection of the work.. . .. .. $135, 229 19 
r 26, 1875. 
L. HOXIE, 


Lieut, Engineer, L. S. A., 2 C. 


Eadorsements:) Account No. 656. 2th, 1875. J. 
man's il for work done on Canal ru (be Aqua Chala ride, 


2896——4 


—ä——ä—ͤ— — - TC pee ee th 
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WasuineTox, D. C., Sept. 28, 1875. 
District of Columbia to J. J. Shipman Dr. 
For contract 561, Canal road, Aqueduct and Chain Bridges : 


Partial measurement ..........cccccccsssccccccesccscccccoses sees 135, 229 19 

Deduct property t . . . . . . . . 4, 912 45 

| 130, 316 74 
Deduct certificates ............ . . . . . . one 99, 214 15 

31, 102 59 

. eee eee eee eee pes 6, 220 51 

„ e conta wines 24, 882 08 


45 Received, this 29th day of Sept., 1875, from the Board of Audit, 
their vertificate, No. 19002 & 3 for $24,882.08, in full settlement 


of the above-stated claim. 
JOHN J. SHIPMAN. 
(Endorsements :) 19002 & 3, o. s. 


OFFICE BoarD OF AUDIT, 
Washington, Sept. 28, 1875. 
Class 4, No. 2084. 
Claims against the Board of Public Works for which no evidence of in- 
debtedness has been issued. Contract No. 561. 
Ownership claimed by John J. Shipman. 
Paid Sept. 29, 1875. 


OrricE Boarp or AUDIT, 
Washington, Sept. 28, 1875. 
The within claim against the Board of Public Works has been examined 


and amt. due $24,882.08. 
CHAS. A. APPEL, 
At Act. 


No. 8982, vol. C, 1875. 


ENGINEER’s OFFICE, District oF CoLUMBIA, 
Washington, Dec. 23d, 1875. 
To the honorable the Boarp or Auprr: . 

GENTLEMEN: I transmit herewith a measurement partial so far as re- 
lates to Canal road from * to Chain Bridges —of contract No. 561 
sisson of Public Works with J. J. Shipman, amounting to 

9 : | 
I recbmmend the usual reservation upon work of this character. 
Very respectfully, ä 
R. L. HOXIE, 


Lieut. Engineers, U. S. A., Engineer of D. C. 


ev 6 6©«COlL_ FE Ol aok i ow 
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Wasuinorton, D. C., Deo. 21, 1875. 
District of Columbia to J. J. Shipman Dr. 

ee ee gutters laid, at 60 


COB. per yd ... . . . . . f . . . $4,156 88 
105 running feet 15-in. pipe, at 1.38 cents per foot eee 144 90 
205 running feet 18-in. pipe, at 1. 6ᷣ2222·1ͥͥ—BL 332 10 
96 running feet 5-in. pipe, at 33h. 34 56 
9 running feet 10-in. pipe, at 6090 6 21 
13,289 running feet coping, at „ 5, 315 60 

45,557.47 square yards m’cadam pavement laid, at 1. 50 cts. 
a1 3808 ible janis — A — — — 3 ae — 

ou yards retaini at cts. per yd. " 
14 drops, at 71.25 . . 9 tt — 997 50 
224 cubic yards sewer excavation, at. 100 Pe 89 60 
Totnl for aeneeemnemt ...cccccccccccccccccce scccocecescscse $188,109 55 
(On the margin:) Partial 
Property %. J. J. Shipman 

„„. ofeccese budeses 23 40 
864 cart-loads cobble, 25¢........ . ccccccccssccsccscsseces e = 216 00 
100 cubic yards gra vel, 8 8 9 = 25 00 
118 ft. 6-in. pipe, 17 — —ꝛ — —— = 20 06 
14% . 8 — „ = 51 00 
1 coping, 1.25. . . . . . . II, 718 24 
255 „ 15˙-in. pipe, 1.10. . ... .. . . 2980 50 
—— sbevtbieatengadecncezess, cavsesivecnwbeenseon 2, 334 30 


Certificates issued: 14105, $38,090.17; 14695, 47,199.63; pay-roll, 
438.75; 14815 & 16, 13,485.60 ; 19002 & 3, 24,262.06. 


46 
ered end tespestel thle wach ted find the quate core 


ween Aqueduct and Chain 


L. H. BODFISH, 
Assistant Engineer. 


The work is reported to be Canal road, 


Dec. 22, 1875. 


Material furnished upon this or other contracts, brought forward from 
voucher No. —, value to 
ap histerile farniahed since let report upon contract No. —. See voucher 


Cr. by 99 feet 6 x.24 in. B. S. coping transferred to T. Lucas, 
oy svcdbcseabdueiaieiainduiisdideins sdasebvenseseotsiameneinaiiel . $123 75 


Cr. by 1,618 feet 6x24 in. B.S. coping returned to 6th st. wh’f, 
_ at 1.95....... rn cocci ä — 2,022 50 
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I certify that the foregoing is a correct account of material furnished, 
and that the prices charged are the net value of the material at the point 
where delivered, or in accordance with contract. 

E. B TOWNSEND, 
Superintendent of Property. 
Dec. 22p, 1875. 


I have carefully examined the account, and find the prices according to 
contract, and the computations correct. 

The amount due the contractor is to be ascertained by deducting from 
the above cost of the work the total advances unsettled, and also for 
not previously charged, the sum of 


B. OERTLY, 
Assistant Engineer. 
Dec. 23, 1875. | 
Approved, subject to future inspection of the work. $188,109,5,. 
Der. 28. 1876. ee 5 
R. L. HOXIE, 


Lieut. Engineer, L. S. A., and Engineer for D. C. 
(Endorsements:) Cert. No. 19458. 
Account 975, Eng’r Office, vol. —, 187-. 
Pavements for sidewalks and carriageways. 
Dec. 21st, 1875. J.J.Shipman bill for work done on Canal road (bet. 
— and Chain Bridge), $188,109.55. 


ial measurement. 


Wasuaineoton, D. C., Dec. 24, 1875. 
District of Columbia to J. J. Shipman Dr. 
For contract 561, surface Canal road, partial measurement.. $180, 109 55 
$2, 334 20 


58, 502 45 


Received, this 27th day of December, 1875, from the Board of Audit, 
their certificate, No. 19458, for $58,502.45, in full settlement of the above- 


stated claim. 
JOHN J. SHIPMAN. 
(Endorsements:) 19458, o. s. 
OrricE Boarp or AUDIT, 
Washington, Dec. 23, 1875. 
Class 4, No. 2421. 


i Board of Public Works for which no evidence of 
i Contract No. 561. 
claimed 


J. J. Shipman. 12. 
December 27, 1 
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, 47 OrFicE Boan or Aunrr, 
; Washington, Dec. 24, 1875, 
The within claim against the Board of Public Works has been exam- 
ined and am’t due $58,502.45. | 
CHAS. A. APPEL, 
: At Act. 
f XXVI. 
ö When the work was completed the claimant applied for a final meas- 
urement and settlement. following is a copy of the measurement 
then made: 


No. ——, vol. ——, 187 —. 
ENGINEER'S OFFICE, District oF COLUMBIA, 


Washington, Jan’y 25, 1876. 
To the honorable the Boarp or Aupir: 

GENTLEMEN : I transmit herewith measurement final, so far as it re- 
lates to Canal road bet. Aqueduct and Chain of contract No. 581 
of the late Board of Public Works, with J. J. Shipman, amounting to 
$210,633.91. 

Total amount of advances since last report, $141.00 

I recommend the usual reservation upon work of this character. 


Very respectfull 
ee R OERTLY, 
At Engineer in Charge. 
Wasnincton, D. C., Jan’y 25, 1876. 


District of Columbia to J. J. Shipman Dr. 
Ber neee, eee „G 60e. 


K oA 4,156 88 
105 running feet 15-inch pipe, at 138 cents per foot. . . 144 90 
3 205 running feet 18-inch pipe, at 162 “ “ “ . 332 10 
96 running feet 6-inch pipe, at 36 “ “ “ ......... 34 56 
9 running feet 10-inch pipe, at 69 “ Eͥ 6 21 
13,289 running feet coping, at 744“ “ “ . 9, 887 01 
) 32,218 cubic yards ae at 30 cents per yard........ 9, 665 40 
| 32.218 cubic yards 1 1,960 fl. over 200 ft., at 243 cents 8 
r docces copccseduebes® essvevenccocecccconcoscscsccecs ; 
45,557.47 uare yards mcadam pavement laid, at 150 cents 
) per — e eee ee 6 a — 68, 336 20 
21, 739.2 cubic yards retaining wall, at 5.00 neues 108, 696 00 
Si te i c 997 50 
224 cubic yards excavation, at .40......... 3 89 60 
Ia. wc cr in 857 14 
$211,096 91 
Less masonry of l included in the balance measure- 
ment, 92.6 cu. . A 463 00 


4,528 cu. yards of broken stone filling, @ $1.25 85, 660.00 
if allowed. | 
Total for assessment 3 8 
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OFFICE BoaRD oF AUDIT, 
Washington, 187 
Property act. J. J. wenden 

36 ft. 12-in. - Pipe JJ A 823 40 
864 “ loads l 216 00 
100 cu. yds. gravel, 25 t . .... . . . . 25 00 
118 fl. -in. pipe, 17. . . .. „ oe eee eee eee 20 06 
ne Ne * “os „ 3 edn . aaa 

a COPING, 1.25. t .. . .... . . . 
56 F 18. * — Core eer 280 50 
141 cu. yds. co „ 141 00 
2,475 20 


48 Certs. issued: 14105, 38,09.17; 14695, 47,109.63; pay-roll, 
000.00, never paid; 14815 & 16 = 13,485.60; 19002 & 3, = 
24,882.08 ; 19458, 58,502.45 = 182,159.93. 


There has not been audited anything for payment of J. J. Shipman’s 


laborers by me. 
JOHN T. VINSON, 
Aud’r D. C. 


oertify that I have carefully examined the field - notes and 
of "Thee. ranklin, leveller, who measured and inspected this work and 
find the quantities correct. 


The work is reported to be „Canal road bet. Aqueduct and Chain 
Contract No. 561. 
January 25, 1876. 
L. H. BODFISH, 
Assistant Engineer. 
Material furnished upon this or other contracts, brought forward from 
voucher No. * , to 


Materials furuished since last report upon contract No. see voucher No. 
1032, 141 cubic yards cobble-stunes, 1.00, $141.00. 

I certify that the foregoing is a currect account of material turnished, 
and that the prices charged are the net value ofthe material at the point 
where delivered, or in accordance with contract. 


January 25, 1876. 
E. B. cea tea 
en roperty, 
Per B 


I have carefully examined the account, and find the prices according to 
contract and the computations correct. 

The amount due the contractor is to be ascertained by deducting from 
1 unsettled‘ and also for 


not previously charged, the sum of 


— — 187. 


Assistant Engineer. 
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——————— 
an 25, 1876 
B. OERTLY, 


Assistant Engineer 
Per Lieut. Engineer, C. S. A. 6 
(Endorsed on the back:) Cert. No. 1134. 
Parca Ia Po aN oR 
Pavements for Iks and carriageways. 


77 — We bil for work done on Canal road ued 
i 1 w on uct ind 
Chain Bridges), $210,633.91. (bet 2 


Final measurement. 


The claimant was thereupon 
measurement, as — by the 
re D. C., January 26, 1876. 
District of Cumbia tõ J. J. Shipman Dr. 
For contract 561, mene Canal road : 


se aig i 


— — AAA cvcccacen 7 255 35 210, 633 91 
net property . . 
2. 182, 159 93 
4 amount paid on Carpenter’s meas... 2, 343 35 3 
? 
1 . sniacisccenceseisanclanditiniielia $23, 655 43 


49 Received, this 27th day of January, 1876, from the Board of 
Audit, their — 1 o. 25013, for $23,655.43, in full settle- 
ment of the above-stated claim. 
JOHN J. SHIPMAN. 


(Endorsed on the back: ) 25013. 


OrricE Boa or AUDIT, 
Washington, January 25, 1876. 
Class 4, No. 2584. 
Claims against the Board of Public Works for which no evidence of . 


indebtedness has been issued 
Contract 561. 


Paid Jan 1876. 
Ownership claimed by J. J. Shipman. 


Orrice Boarp or Avpit, 
Washington, January 26, 1876. 
The within claim against the Board of Public Works has been exam- 
ined and amount due 655.43. 


CHAS. A. APPEL, 
4 
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: XXVIII. 


The application of the claimant for a measurement was received in the 
f during the absence of the engineer -in-chief. By the per- 
sonal direction of Mr. Ketchum, one of the Commissioners of the Di 
trict, Mr. Oertly then acted as engineer, in the absence of Mr. Hoxie, and 
caused the measurements set forth in Finding XX VI to be made and cer- 
tified to them. Subsequently Mr. Hoxie expressed dissatisfaction with 
this measurement, and caused a new measurement to be made, which he 
called a final measurement, to which he certified. The following is a copy 
of this last measurement and of the letter transmitting the same: 


ENGINEER'S OFFICE, District OF COLUMBIA, 
Washington, April 15th, 1878. 
To the honorable the CoMMISSIONERS OF THE DisTRICT OF COLUMBIA : 


GENTLEMEN: In compliance with your instructions contained in your 
endorsement of Sept. 13th, 1876, upon letter of auditor of D. C. of Sept. 
Ist, 1876 (No. 6025, E. O., 1876), 1 transmit herewith final measurement 
of work done on the Little Falls road under contract No. 561 of the late 
Board of Public Works with J. J. Shipman, amounting to 5168, 832.5). 

Referring to my letter to the of Audit, dated Feb’y 5th, 1877 
[6], in which notice is given of my disapproval of certain measurements 
of contract work transmitted to the Board of Audit during my absence 
from the city, which letter is now in the possession of the — of D. C., 
with the records and accounts of the Board of Audit, as also to No. 1589, 
E. O., 1876, enclosed herewith, upon which you direct a report to be 
made to the Commissioners, I invite your attention to the following state- 
ment: 

The accompanying final measurement (voucher 1382) takes the place 
of final measurement No. 1 134, heretofore transmitted Jan’y 25, 1876, of 
which it corrects certain errors as follows: 

Ist. Masonry.— This is now measured in accordance with the specifica- 
tions of the contract, and the actual work necessary for the observance in 
good fuith of these specifications. In the former account the contractor 
was allowed for a useless excess of masonry over the specifications of his 
contract and the instructions given him. The excess is’ wholly unneces- 
sary, and the contractor was repeatedly warned by myself that he would 
not be paid for it. He persisted, however, in constructing the wall to 
suit himself, giving at one time as a reason for the increased dimensions 
of the parapet wall that it was cheaper for him to increase these dimen- 

sions in order to work in the stone as it came from the quarry. If 

50 be has been mistaken in this assumption, the loss should fall upon 

: himself and not upon the District, which derives no advantage 
from the result of the contractor’s obstinacy in increasing the amount of 
his work in violation of the specifications of his contract and of positive 


orders to the contrary. 


2d. Grading.—The grading required upon this road was simply the 


filling up of the ditches on either side of the macadam carriageway for 
the purpose of constructing the gutters. Knowing that it would be an 
accommodation to the contractor to allow him to dispose of the refuse 
material from his quarries by depositing it in these depressions, and that 
the large profit upon the work of macadamizing the roadway could not 
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be justified unless additional work were . drew 
up the contract with the proviso that nothing should be paid is fill- 
ing. The attention of the contractor was called to this iso by myself, 
and I am informed that a quantity of the refuse of the quarries 
had to be boated over the — 


justified, if any departure from the contract can be justified, by any con- 


sideration of equity. An exception is made in the case of raising the 


from the contractor up to this date (herewith transmitted), and is a correct 


statement of account in accordance with contract, as as a full and 


= allowance for all work which has been done to the advantage of the 
Very respectful 
* R. L. HOXIE, 


Lieut. Engineers, L. S. A., Engineer of D. C. 
(Indorsed:) Exhibit R. L. H., No. 2. No. 41559, 1878. Office of 
Commissioners D. C., April 15, 1878. ineer D. C. transmits final 
measurement of work done on' the Little Falls road, under contract No. 
156 of the late Board of Public Works with J. J. Shipman, amounting 
to $168,832.50, and submits statement relative thereto. 21384, 21385. 


OFFICE OF THE COMMISSIONERS 
OF THE District OF COLUMBIA, 
Washington, D. C., April 20, 1878. 
— — to the auditor D. C. to file the enclosed amended 


statement of Shi 's final measurement with the unadjusted cuntractor’s 
accounts. Board of Audit file. 
By order : 
GEO. R. CASWELL, 
Act’g Sec’y. 
6997 B. 76. 


For work done on Canal road, between Aqueduct and Chain Bridges. 
Wasuinoton, D. C., Feb’y 28, 1877. 


District of Columbia to J. J. Shipman Dr. 


6,928.13 yds. of new cobble-stone pav’t, @ 60c............ 4,156 88 
105 l. f. of 15” pipe, @ 81.38 . . . 3 144 90 
„ae 332 10 

„%% ⸗( t 34 56 
e C 6 21 


17,236.83 c. yds. of masonry, 
stone coping, @ 


1 
a 
Se — oe 
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410.54 cu. yds.of masonry, in North River coping, & $5.00. 2, 052 70 
13,301.7 J. f. of North River coping, @ 40c.......... 5, 320 68 


14d @ 871.25. 2 bee eee 997 50 
eo oe dne 20 s ‘ 89 60 
1 cesspool..... . — cccecc ccc eseee coscescoccccscosess 857 14 
$169, 295 50 

Less masonry of cesspool included in the balance of meas- 
ba ibs ‘sede. covsie sccscbenevececetacosns 463 00 


. 7 168, 832 50 
51 926 cu. yds. @ $5.00. 
This measurement includes all former vouchers. 
Proper credits to be applied for assessments. See letters of July 3 and 
July 21, 1876, from this office, addressed to the auditor of D. C. 
otal for assessment. 
1382. 


I hereby certify that I have carefully examined the field-notes and re- 
port of David E. McComb and Thos. Franklin, levelers, who measured 
and inspected this work, and find the quantities correct. 

The work is reported to be well and properly done. 

Contract No. 561. 

- March 8, 1878. 
DAVID E. McCOMB. 


Materials furnished upon this or other contracts, brought forward from 


voucher No. —, value to : 
Materials furnished since last report upon contract No. —. 
None furnished. 


I — — the foregoing is a correct account of material furnished, 
and that the prices charged are the net value of the material at the point 
where delivered, or in accordance with contract. 


March 13th, 1878. 6 
E. B. TOWNSEND, 

I have carefully examined the account, and find the prices according to 
contract, and the computations correct. 

The amount due the contractor is to be ascertained by deducting from 
the above cost of the work the total advances unsettled, and also for 
not previously charged, the sum of . 

April 13, 1878. 


B. OERTLY, 
Approved, sub ** 
pproved, subject to future i ion o work. 
See letter of transmittal, dated Ap’l 15, 1878. 
R. L. HOXIE, 


Lieut. Engineer, U. &. A., and Engineer for D. C. 
Endorsed:) Exhibit R. L. H., No. 1. Special account No. 1382. 
Feb’y 28, 1877. J. J. Shipman's bill for work done on Canal road (bet. 
Aqueduct and Chain Bridge sts.), $168,832.50. Final measurement. 


DD Oe i cen thi te Yager oh , 


— ’ 
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XXIX. 


* 2 conflicti 1 ns the controversies in 
regard to the fourth item in t imant’s bill of particulars, respecti 
the coping of the wall; in to the seventh item therein, ~ 
earth excavation for foundation joe item 
i —— 


ng overpaymeut 
8 far as the same have not been already found, are 
as follows: 


A.—THE MASONRY. 


The wall is not constructed in accordance with the specifications. It 
varies therefrom by reascn of being thicker, and contains 4,091.83 
52 cubic yards of masonry more than it would have contained if it had 
been constructed according to the specifications. This variation 
was made with the knowledge and consent of the Commissioners and of 
the engineer in of the work, who approved of the reasons given for 
doing it and it might at any time have been known to the chief engineer 
had he made inquiry ora personal examination. The measurements which 
were from time to time returned to the chief engineer were accurate returns 
of the amount of masonry done at each return; and the wall was cun- 
structed as to the amount of masonry in the manner as shown in the 
measurement set forth in Finding XXVI. 


B.—THE COPING. 


There was a controversy whether the claimant should be paid for the 
North River stone coping by the lineal foot or by the square foot. The 
claimant also payment for it as masonry the contract, 
in addition to payment by the foot. The claimant, the Commissioners, 
and Mr. Oertly, who was acting as chief engineer in the absence of Mr. 
Hoxie, met together and upon the rate in the estimate set forth 
in Finding XXVI. The claimant has not been paid for the coping as 
masonry. There were 410.54 cubic yards of masonry in the coping. 


C.—EXcAVATION. 


The claimant has been paid nothing for excavating the foundation of 
the walls or of the place for the lining in their rear, — — 
payments under the contract cover work ; the t contending 
that the prices for the wall cover the excavation for it and the whole 
cost of the lining. The amount of such excavation is not satisfactorily 


shown. 
D.—LINING OF THE WALLS. 


ions called for gravel as a lining at the back of the 
at 


The specifications re- 
taining wall. There being no gravel near the line of the road, at the 
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claimant’s request broken stone was substituted with the defendant’s con- 
sent. The —— 4 — lining otherwise than as 
the same may be held to be incl in the contract price for the wall. 


E.—OVERPAYMENT FOR GRADING. 


an the — em —— * be — 
owing items: 18 eubi ing; 18 cubi 
hash? hens —— — ial. 

In the same measurement will be found the following item: ‘‘ 45,557.47 
square yards macadam pavement;” 15,185.82 yards uf which 
was estimated in that estimate as part of the 32,218 cubic yards of grading 
and of haul, was also included in the measurement and estimate of the 
45,557.47 square yards macadam. It was correctly measured as mac- 
adam, but incorrectly and by mistake of fact estimated and measured 
as e and as haul. 3 

1 is not shown that any other overpayment was made to the claimant 
on account of grading and by mistake of fact. 


53 7 XXX. 


CONDUIT ROAD. 


It does not appear that the claimant furnished any material or did any 
work on the Conduit road for which he has not been paid in full. 


XXXI. 
NEW CUT ROAD. 


In August, 1875, some storms did great damage to the New Cut road 
near where the claimant was then at work with a large force. The en- 
gineer of the District addressed the following letter to the claimant : 


ENGINEER’s OFFIcE, District or COLUMBIA, 
Washington, D. C., August 3 Ia, 1875. 
Johx J. SHIPMAN, City: 

Sin: You are authorized to repair the roads and culverts in the vicin- 
ity of the work now being performed by you along the Little Falls 
road, which have been by the late storms, as extra work under 
your contract No. 561, with the late Bourd of Public Works. You will 
present this order with your bill for the work, which will be done under 
the direction of Mr. Cunningham and Mr. Carroll, overseers. 


Very respectfully 

R. L. HOXIE, 
Lieut. Engineers, L. S. A., Engineer of D. C. 
XXXII. 


The claimant at once to do the work called for by the said let- 
ter of August 31. On the 29th December, 1875, he rendered a bill of 


meatier 


th — 
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the work and materials furnished up to that time. The following is a 
copy of the letter inclosing said bill and of said bill : 


Dec. 29TH, 1875. 
Lieut. R. L. Hoxie, U. S. A., 
Eng’r of D. C.: 


2 he Chai Bridge roed — 
n t in „ amounting to 15, 
084.39. This work was done under an order of — extra 
work under contract 561, herewith enclosed, and represents the actual 
cost, with 20% added for profits. I have in my possession, to be 
duced if required, pay-rolls and vouchers, ing the amount a 
named. Your attention is invited to the that I have charged but 
2.25 per day for carts, while the * is 2.50, and other prices in 
proportion. An early settlement will oblige 
Yours, very respectfully, 


JOHN J. SHIPMAN. 


I, the undersigned, acknowledge to have received from the District of 
Columbia the sums set ite my name in full payment of material used 
and for services from August 25th, 1875, to December 24th, 
1875, in the District of Columbia, on the New Cut road, leading from 
Georgetown to Canal road. 


Seventy-eight thousand arch-brick, 78,000, $8.50............. 663 
Six hundred and forty-one bbls. cement, 641 (see bill) 920 95 
Two hundred and forty-nine cart loads of sand, 279, .40..... 99 60 
One hundred and ten cubic yds. of concrete, 110,3......... 15 330 
Fourteen hundred and fifty-two cubic yds. of building stone, : 
1 — — — 2, : - 
ing seventy-eight t ick, 78,000, 4......06 
Lamber for center (see — — veces 1 — 
wing portion of at mill. t . 
Three k aan. ee eee ss 11 25 
Thirty-thres feet of 15-in. tile pipe, 33, 1.33.......... 43 89 
54 One and 1, 71.25 ....... Fee ebener 71 25 
Three hu & fifty-eight loads of paving stone, 
BEB J. eee eee eccvccsevecccesoecesoce —— 268 50 


— hundred & one cubic yards of gutter, 2,201, .15.. 330 15 
Seven hundred & sixty-five & one-half days’ labour, 765}, 


labour of 
uarter days of foreman, 17}, 1.75.. ... . 
Fifty-seven days of foreman, 57, 2 ..... 2.00. .... 0 114 
Sixtv-eight & one-half days of foreman, 68}, 2.25 ............ 154 12 
One hundred & eighty-six & three-quarters days of masons, 

1863, BBO .cccrvece %% %ů᷑Bd „ 60% % 0 6 00% % %%% % „0e 0% % eee 466 88 


i 
‘ 
; 
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claimant’s request broken stone was substituted with the defendant’s con- 
sent. The claimant has not been paid for this lining otherwise than as 
the same may be held to be included in the contract price for the wall. 


E.—OvVERPAYMENT FOR GRADING. 


an the measurement set “re —— XXVI * be eal 
ollowing items: 32, 218 cubic ing; 232, 218 cubi 
haul.” "These items relate to the same mast ial. 

In the same measurement will be found the following item: 46,557.47 
square yards macadam pavement; 15,185.82 yards uf material which 
was estimated in that estimate as part of the 32,218 cubic yards of grading 
and of haul, was also included in the measurement and estimate of the 
45,557.47 square yards macadam. It was correctly measured as mac- 
adam, but incorrectly and by mistake of fact estimated and measured 
as e and as haul. 

1 is not shown that any other overpayment was made to the claimant 
on account of grading and by mistake of fact. 


53 ) XXX. 
CONDUIT ROAD. 


It does not appear that the claimant furnished any material or did any 
work on the Conduit road for which he has not been paid in full. 


XXXI. 
NEW CUT ROAD. 


In August, 1875, some storms did great damage to the New Cut road 
near where the claimant was then at work with a large force. The en- 
gineer of the District addressed the following letter to the claimant : 


ENGINEER’s OrFiceE, Districr oF CoLUMBIA, 
Washington, D. C., August 3le, 1875. 
Joun J. SHipman, City: 

Sin: You are authorized to repair the roads and culverts in the vicin- 
ity of the work now being performed by you along the Little Falls 
road, which have been by the late storms, as extra work under 
your contract No. 561, with the late Bourd of Public Works. You will 
present this order with your bill for the work, which will be done under 
the direction of Mr. Cunningham and Mr. Carroll, overseers. 


Very respectfully, 
R. L. HOXIE, 
Lieut. Engineers, U. 8. A., Engineer of D. C. 
XXXII. 


The claimant at once began to do the work called for by the said let- 
ter of August 31. On the 29th December, 1875, he rendered a bill of 


ie al 5 27 41 W 
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the work and materials furnished up to that time. The following is a 
copy of the letter inclosing said bill and of said bill : 


Dec. 29TH, 18785. 


Lieut. R. L. iam U. S. A., 
Eng’r of D. C.: 


Sra: I have the honor to enclose herewith a bill for work done on New 
Cut road, bet. Georgetown and the Chain Bridge road, amounting to 15,- 
084.39. This work was done under an order of the engineer as extra 
work under contract 561, herewith enclosed, and represents the —.— 
cost, with 20% added for profits. I have in my possession 

ing the ig te amount above 


duced if al pay- rolls and vouchers, 
named. Your attention is invited — the that I have 


2.25 per day for carts, while the usual 9 2.80, and other phone i in 
proportion. An early settlement will Age 
Yours, very respectfully, 


JOHN J. SHIPMAN. 


I, the —— acknowledge to have received from the District of 
Columbia the sums set my name in full 2 of material used 
and for services from August 25th, 1875, to December 24th, 
1875, in the District of Columbia, on the New Cut road, leading from 
Georgetown to Canal road. 


Seventy-eight thousand arch-brick, 78,000, $8.50............. 663 
Six hundred and forty-one bbls. cement, 641 (see bill). 920 95 
Two hundred and forty-nine cart loads of sand, 279, oo 99 60 
One hundred and ten cubic yds. of concrete, 110,3 — si 330 
Fourteen hundred and fifty-two cubic yds. of building stone, 
mn „ - ay ꝓ— 2, — 
f seventy-eight thousand brick, 78,000, 4........ ... «. 
Lambe for centers (see bill)... ..... ...... ...... 137 77 
portion of “ at mill 2 sesese 3 50 
Three bees nai . 11 25 
ee Thirty thres feet of 15-in. tile pipe, 33, 1.33...... 43 89 
54 — tra 11 T 71 25 
Pm & fifty-eight loads of paving stone, pi 


2 gutter, 2,201, 15. 330 15 
undred & sixty-five & one-half days’ labour, 7653, 


mania hundred & fourteen & one-quarter days’ lahour, 
1400 „„ „ 1,767 81 
Eleven hundred & twenty-three & three-quarters days’ la- 


bour of carts, 1,1233, 2.25 2, 528 43 
Eighty-two days’ labour of water-boys, 41 00 
Seventeen and one-quarter days of foreman, 17}, 1.75.. ... . 30 18 
Fifty-seven days of foreman, 57, 2 2. . . . os 114 
Sixty-eight & one-half days of foreman, 68), es 154 12 


One hundred & eighty-six & three-quarters days of masons, 
1863, 2.50 0 %ðõ,ꝗt'e e e eee OOOCCE eee e SCOOCOHSCHOOOOS eee eee eee eee ee 466 88 
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Sixty-seven days “67, 3 2 2 201 
Forty-eight & three-quarters days of masons, 483, 3.50. 170 63 
Forty-two and one-half days of head mason, 42}, 4.......... ; 170 
12,166 16 
Add twenty per cent . secees —— 2, 433 23 
Ninety-seven days of sup’endant, 97, 5 . . . 485 
15,084 39 


JOHN J. SHIPMAN. 
XXXIII. 


The Commissioners were unable to pay the bill in cash. Subsequently 
a aew accoupt was rendered on the basis of a pa t in bonds, which was 
agreed to by the three Commissioners and by Mr. Oertly, acting us assis- 
tant engineer in the absence of Mr. Hoxie, and wes paid in full by a cer- 
tificate of the Board of Audit. The said last-named bill and the claimant’s 
acknowledgment of payment are in the following forms: 


Special account for work done on between 


WasHinctTon, D. C., Jan’y 6th, 1876. 
District of Columbia to John J. Shipman Dr. 


and. 


To labor and material furnished in repairs on New Cut road, between Georgetown and 
the Chain Bridge, as per subvoucher...............- — ————— $22, 162 92 


Total for assessment, 
I hereby certify that I have carefully examined the field-notes and re- 


rt of leveler, who measured and inspected this work 
— quantities exmest,, 
The work is reported to be, . 
Extra work under contract No. 561, ———. 
—, 187-. : | 
Materials furnished upon this or other contracts, brought forward from 
voucher No, —; value, to Materials furnished since last 


report upon contract No. —. (See voucher No. 977. . 
No material furnished. 3 


I on the foregoing is a correct account of material furnished, 
and that the prices charged are the net value of the material at the point 
where delivered, or in accordance with contract. 


Jau'y 6th, 1876. | ä 
E. B. TOWNSEND, 
Superi t of Property, 
Per BEC ; 


° 
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55 I have carefully examined the account, and find the prices ac- 
cording to contract and the computations correct. 

The amount due the contractor is to be ascertained — from 

22 ˙ yaaa oo eonigamaa and also for 
not previously charged, the sum o 

Jan’y 6th, 18766. 


B. OERTLY, 
Assi, Engineer. 


Approved, subject to future inspection of the work. 
72418453 25 


Jan’y 6, 1876. 
B. OERTLY, 
Asst Engineer, for Lieut. Engineer, U. G. A., and Engineer for D. C. 


WASHINGTON, D. C., Jun. 8“ 1876. 
District of Columbia, J. J. Shipman, Dr. 
For contract 561, New Cut road: 


work, as per statement of the engineer. $22,182 92 


Received this 10th day of — , 1875, from the Board of Audit, their 
certificate, No. 19539, for $22 82.92, in full settlement of the above 


stated claim. 
JOHN J. SHIPMAN. 
XXXIV. 


The claimant continued to do work on the said New Cut road, and on 
the 27th March, 1876, rendered a further account of the same to the amount 
of $6,682.20, as follows : 


Wasnrnoton, D. C., March 27, 1876. 
District of Columbia to J. J. Shipman Dr. 


To work performed on the New Cut road leading from 
town to Canal road, as per accompanying pay-foll............ - $6,682 20 


Work done under order of engineer D. C, August 31, 1875, a of 
which is enclosed. Sioa 


Endorsed as follows: 
20645, 1876, C. No. 1182 (engineer’s office, vol. a), 1876. 
Wasuineoton, D. C., March 27, 1876. 


Shipman, John. Bill for work performed on New Cut road from 
n r Copy of order enclosed. 3651 B., 

1876. C. L. B., vol. 12, p. 

ba 


By order. 
WM. TINDALL, 
Seer y. 


— * =—=< eo Oo. oe bead a 
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Mcu. 29, 76. 


Referred in engineer’s office to Mr. Cunningham for early report. Mr. 
McComb make measurement with 11845, E. O., 1875, enclo. 1. 


Copy of enclosure. 


I, the undersigned, acknowledge to have received from the District of 
Columbia the sums set opposite my name, in full payment of salaries, ma- 
terial used, and for services rendered from January Ist, 1876, to February 
23d, 1876, in the District of Columbia, on the New Cut road leading from 
Georgetown to the Canal road : | 


Head masons, stone work, 27} days, 84 per diem........... 109 
ee“ OS OR RD ceneess ‘ene 207 37 
. °* * , * 3&3 I 117 75 
Foreman of laborers, 833 “ 2.50 “ “ T 216 88 
2 ee ee oe „ „ 93 50 
Laborers, Ist class, ee BRD © ncesnecanes 739 87 
3 2nd 409014 1.25 512 63 
40 3d 66 1 89 60 1 66 6 189 00 

" water-boy 20 “ 33 10 
6 „ 2, 181 37 

Concrete, 46 yards, $3 per yar l.. 4 . 138 
Cement and e per bill. . . . . . . . 395 50 
Sand, cart loads, 92, .40......... eee eee 00 660 60 . — 36 80 
Building stone, 300 yards, 81.50 oe 0 ence 450 00 
5, 397 67 
Add 20 per cent:....... W 1, 079 53 

Superintendence, 41 days, 8Ä8 covees 
$6, 682 20 
XXXV. 


The chief engineer of the District having objepted to the settlement 
made by the Commissioners with the claimant, as set forth in Finding 
XXXIII, the following remeasurements of the work done by the claim- 
ant on the New Cut road then took place and were transmitted by the 
engineer to the Commissioners. The two measurements combined em 
the work included in the voucher in Finding X XXIII and that in the 
bill in Finding XXXTV. 


ENGINEER’s OFFICE, District or CoLuMBia, 


Washington, D. C., Dec. 14th, 1876. 
To the honorable the CommissiONERS OF THE Dastrict or COLUMBIA : 
GENTLEMEN: In compliance with your instructions contained in 
endorsement of September 13, 1876, unon letter of auditor of D. C., 
September Ist, 1876 (6025 E. O., 1876), I transmit herewith final meas- 
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urement of work done on New Cut road by J. J. Shipman, under contract 
No. 561 of the late Board of Public Works, amounting to $24,562.29. 


Very respectfully 
R. L. HOXIE, 
Lieut. Engineers L. S. A., and Engineer of D. C. 
Exhibit R. L. H., No. 3. 


Respectfully referred to the auditor D. C. 
By order. ä 
WM. TINDALL, 
Sec y. 
Dec. 16, 76. 
Pavements for sidewalks and carriage ways. 
Washixorox, D. C., May 10, 1876. 
District of Columbia to J. J. Shipman, Dr. 
* 4 * n * * * 
FINAL. 
299 cub. yds. of concrete, @ $4.00 per yard..... 1,196 00 
1,513 “ „„ masonry in cement,@6.50 “ “ ..... 9,834 50 
76, 709 brick in wall, & $23.00 per M......... . W 1, 764 30 
6, 306.04 cub. yds. excavation, @ 30 per yd........... Niedesens 1, 89181 
4,520.45 “ „ embankment, @ 30% “ . . . 1, 356 13 
4,520.45 “ “ hauled 1,800 ft. over 200, @ 22}......... 1,017 10 


$17,059 84 


57 Voucher #1132, — measurement, amounts to $22,182.92 ; 
— en an excess of former overmeasurement of $5,124. 08. 
applied for assessment. See letters of July 3 and 
July 2 21, Br 1878 from this of office; addressed to the auditor D. C. 


Total for assessment, 


I hereby certify that I have carefully examined the ficld-notes and re- 
8 Charles, leveler, who measured and inspected this work, and 


The work is to be well done. 

New Cut road. Contract 561. 

May 10th, 1876. 

S. H. BODFISH, 
Assistant. Engineer. 

Materials furnished upon this or other contracts brought forward from 
voucher No. —, value , to 

Materials furnished since last report upon contract No. —. See voucher 
#1134. 

No measurement furnished. 


2896——5 
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I certify that the foregoing is a correct account of materials furnished, 
and that the prices charged are the net value of the material at the point 
where delivered, or in accordance with contract. 


June 14th, 1876. 
E. B. TOWNSEND, 
Superintendent of Property. 


I have carefully examined the account, and find the prices according to 
contract and the computations correct. 

The amount due the contractor is to be ascertained by deducting from 
the above cost of the work the total advances unsettled, and also for 


not D charged the sum of . 


v. 29, 1876. 
B. “JIERTLEY, 
Assistant Engineer. 
Approved, subject to future inspection of the work. 
See letter of transmittal, dated Feby 28, 1877. 


Lieut. Engineer, L. 8. A., and Engineer for D. C. 
(Endorsed :) Special account. Cert. No. 1197. Account 6998, eng’r 
office, vol. B, 1876. May 10th, 1876. J. J. Shipman’s bill for work 
done on New Cut road (bet. and st’s). $17,059.84. Final 
measurement. Takes the place of #1132, heretofore transmitted. 


WasHIneTON, D. C., June 30th, 1876. 
District of Columbia to J. J. Shipman Dr. 


* * * * * * * 


$1,513 57 
** 


* * * 
38 running feet 18-inch pipe, at 81.62 per foot 
* * 


* * 


5,659.95 cubic yards grading, at 30 cents per yard 
* * * ** * 


* cubic yards haul, 834 ft. over 200 ft., at 10.425 per 


108.8 — f 100.166 cu. yards, @ $5.00 

‘ of masonry = 100.166 cu. 00..... 
1,090.8 “ wall, @ 2.50. . . . eseeveses 
Add measurement of May 10th, 1876, voucher 1197........... 


| 24,352 29 
58 This measurement includes all former vouchers. 
Proper credits to be applied for assessment. (See letters of July 
3 and July 21, 1876, from this office, addressed to the auditor D. C.) 
Total for assessment, 0 
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— —— T — captor 
McComb, , who measured this work, and find the quantities correct. 
The work is reported to be New Cut road. 
Contract 561. 
Nov. 4; 1876. | 
S. H. BODFISH, 
Assistant 


Material furnished upon this or other contracts brought forward from 
voucher No. — value, to. 
— furnished since last report upon contract, see voucher No. 
None furnished. | 


I certify that the foregoing is a correct account of material furnished, 
and that the prices charged are the net value of the material at the point 
where delivered, or in accordance with contract. 


August 25th, 1876. 
E. B. TOWNSEND, 
2 Superintendent of Property. 


I have carefully examined the account, and find the prices according to 
contract and the com ions correct. | 
The amount due the contractor is to be ascertained 1 from 
the above cost of the work the total advances u „ and for. 
not previously charged, the sum of . 
Nov'r 29, 1876. 


Approved, subject to future inspection of the work. (See letter trans- 
mittal, dated Dec. 14th, 1876.) 8 
„187—. 


R. L. HOXIE, 
Lieut. Engineer L. S. A., and Engineer for D. C. 


XXXVI. 


The claimant has never received any payment on account 
done and materials furnished on said New Cut road, except 
tificate of the Board of Audit for $22,182.92. The reasonable 
the construction of a dry wall, such as was constructed by the 
was at that time $3.50 per cubic yard. 
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* — the foregoing is a correct account of materials furnished, 
and that the prices are the net value of the material at the point 
where delivered, or in accordance with contract. 


June 14th, 1876. 
E. B, TOWNSEND, 
Superintendent of Property. 


I have carefully examined the account, and find the prices according to 
contract and the computations correct. 
The amount due the contractor is to be ascertained by deducting from 
the above cost of the work the total advances unsettled, and also for 


not previously charged the sum of . 
ov. 29, 1876. 
B. ‘JERTLEY, 
Assistant Engineer. 
Approved, subject to future inspection of the work. 
See letter of transmittal, dated Feb'y 28, 1877. 


Lieut. Engineer, L. 8. A., and Engineer for D. C. 
(Endorsed :) Special account. Cert. No. 1197. Account 6998, eng’r 
office, vol. B, 1876. May 10th, 1876. J. J. Shipman’s bill for work 
done on New Cut road (bet. st’s). $17,059.84. Final 
measurement. Takes the place of #1132, heretofore transmitted. 


WasHINeTON, D. C., June 30th, 1876. 
District of Columbia to J. J. Shipman Dr. 


* * * ** * * * 
2,162.25 square — new cobble-stone pavement laid, at 70 
cents per yar. .. 1 ——— 5 — 81, 513 57 
** * * * * * * 
38 running feet 18-inch pipe, at $1.62 per foot... . 61 56 
* * * 5 * * * | 
5, 659.95 cubic yards grading, at 30 cents per yard........ ... . 1,697 99 
* * * * * * * 


= cubic yards haul, 834 ft. over 200 ft., at 10.425 per 


. c 590 05 

130.2 cubic yards rock excavation made to obtain stone for 
wall, @ $1.00 per yard. 6 l 130 20 

* * * * Os: * * 

F ˙ TTT 3 91 25 
108.86 of masonry = 100.166 cu. yards, @ 85.00. . 500 83 
10908 83 7 wall, @ 2.50 0 2,727 00 
Add measurement o May 10th, 1876, voucher 1197............ 17,059 84 
24, 352 29 


58 This measurement includes all former vouchers. 
Proper credits to be applied for assessment. (See letters of July 
3 and July 21, 1876, from this office, addressed to the auditor D. C.) 


Total for assessment, ————, 
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I hereby certify that I have carefully examined the field-notes of D. E. 
McComb, leveler, who measured this work, and find the quantities correct. 
The work is reported to be New Cut road. 
Contract 561. 
Nov. 4; 1876. 
S. H. BODFISH, 


Assistant Engineer. 


Material furnished upon this or other contracts brought forward from 
voucher No. — value, to . 
— farnished since last report upon contract, see voucher No. 
1 | 

None furnished. 


I certify that the foregoing is a correct account of material furnished, 
and that the prices charged are the net value of the material at the point 
where delivered, or in accordance with contract. 


August 25th, 1876. 
E. B. TOWNSEND, 
oe Superintendent of Property. 


I have carefully examined the account, and find the prices according to 
contract and the com ions correct. 

The amount due the contractor is to be ascertained by deducting from 
the above cost of the work the total advances unsettled, and for. 
not previously charged, the sum of 
Nov’r 29, 1876. 


Approved, subject to future inspection of the work. (See letter trans- 
mittal, dated Dec. 14th, 1876.) 
, 187—. 


R. L. HOXIE, 
Lieut. Engineer L. S. A., and Engineer for D. C. 


XXXVI. 


The claimant has never received any payment on account of the work 
done and materials furnished on said New Cut road, except the said cer- 
tificate of the Board of Audit for $22,182.92. The reasonable worth of 
the construction of a dry wall, such as was constructed by the claimant, 
was at that time $3.50 per cubic yard. 


XXXVII. 


4 
] 


Tae ee * 
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CONCLUSIONS OF LAW. 
On the foregoing facts the court decides as conclusions of law: 
I. That the claimant is entitled to no allowance for the following items 
in his petition and his amended petition : 


ee esse eee p 8 86, 854 10 
The claim for difference between Board rates and rates paid 
bee sens e 1, 370 08 
The claim for coping as masonry ........ 3 2, 460 00 
59 The earth excavation for retaining- walls 1, 849 60 
The alleged balance due on the Conduit road ......... 325 67 
The difference between the amount audited and the amount 
paid to the claimant ........ 0... ssccccce A . 1,328 47 
Excavation for lining of retaining- wall.... ses 2,000 00 


The claim for loss on the sale of the certificates and bonds 
received by him from the defendants in payment for the 
work done under his contract........... . 33, 679 53 


II. That the defendants are entitled to no allowance on account of the 
following items in the bill of particulars of their counter-claim : | 


Overpayment on account of stone masonry in canal wall..... $20,459 15 
Overpayment on account of coping— . 4, 566 33 
Overpayment on account of New Cut road ssscseee 2,000 21 


III. That the claimant is entitled to be allowed the following items in 
his petition to the several amounts set opposite each : 


On account of 4,528 cubic yards of broken stone for drainage 
back of retaining-walls, at $1.25 per cubic yard $5, 660 00 


On account of balance due for work on the New Cut road... 3, 268 38 
„ ² — VP selaaiadibeibcaiatiet 8, 928 38 


IV. That the defendant is entitled to allowance of the following items 
in their said bill of particulars, and to the following amounts: 


Overpayment by mistake of fact for 15,185.82 cubic yards of 


grading on the Canal road, at 30 cents per cubic yard. $4, 555 75 

Overpayment by mistake of fact for 15,185.82 cubic yards of 
haul on said Canal road, at 24} cents per cnbic yard. . .. 3, 720 52 
— —— — . 8, 276 27 


V. That the claimant is entitled to judgment for the difference between 
the amount allowed to the claimant and the amount allowed to the defend- 
ant, $652.11, as due and payable January 1, 1876. 

VI. That contract No. 561 does not require to be reformed in order to 
conform to the understanding of the parties. 


X.—Opinion of the court. 
Davis, J., delivered the opinion of the court. 
— — on both sides to say at the outset 
that the court has derived 


discussion of the complicated issues involved in this case, both in their 
briefs and in their oral arguments. 


. . 
8 2 72 
oS yaa 
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The items in the claimant’s bill of particulars depend, in some 
upon the force to be given to a contract known as contract No. 561. 

Iv the autumn of 1871 the claimant offered to put the Canal road be- 
tween Aquedact and Chain Bridges in order. Apparently his terms were 
not acceptable, for no notice was taken of them. 

A year later the Board ordered that a contract should be awarded him 
for this work, and directed that he be notified of its action. 

An attempt was made to connect this act with the claimant’s acts of the 
previous year; but the findings show no such connection, and in our 
opinion there was none. 

The secretary of the Board at once wrote to the claimant, but instead of 
notifying him of the real doings of the Board, he notified him that a con- 
tract had been awarded him “at Board rates,’ which had not been alluded 

to by the Board in their action. 
60 The claimant before commencing work saw the defendant’s officers 
in relation to the work and the contract, but what took place can 
only be inferred from subsequent acts of both parties. 

The claimant did work to the amount of a few thousand dollars in the 
autumn of 1872, for which he was paid in part. In the spring of 1873 
he resumed work and continued at it until the autumn, when a final meas- 
urement was had of the work done to that time. For all this work he 
was paid at Board rates with two exceptions. 1st. He was paid for stone 
masonry at $5 per cubic yard, while the Board rate was 36.50 per perch 
_ 2d. He was paid nothing for haul. So far as we can gather from the 
findings, his bills were rendered at the rates at which they were paid, and - 
the payments were received without any intimation that the amounts 
allowed were too small. 

During the progress of the work the claimant had put macadam on 
the road by direction of one of the Board of Public Works. This was 
formally recognized as a part of his contract in November, 1873, and in 
December, 1873, the contract, No. 561, under which all the work was sup- 
posed to have been done, was formally executed, 

The findings show that both parties intended to embody in this formal 
instrument, and supposed they had embodied in it, all the agreements under 
which the one had been doing work and the other had been paying money. 
The instrument was antedated for the purpose, as the findings further show, 
of making it operative during the whole period of the work. 

The claimant now, however, makes two objections to this instrument: 

In the first place it was signed on behalf of the Board of Publie Works 
by Henry D. Cooke, Alexander R. Shepherd, and James A. Magruder. 
Cooke was a member of the Board in October, 1872, when the contract 
with the claimant was actually made, but he had ceased to be a member 
in December, 1873, when the formal evidence of it was actually signed. 
Shepherd and Magruder were members throughout. The total number of 
the Board was five. The claimant maintains that the instrument not having 
been signed by a majority of the Buard is invalid. 

It is unnecessary for us to decide whether he is correct in this conten- 
tion, for the findings show that the claimant signed that paper for the pur- 
pose of showing what his own understanding of the contract was. If, 
notwithstanding the written instrument, the contract still rested in parol, 
the court could have no stronger evidence to show what the claimant in- 
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- tended it to be. If, on the other hand, the written contract is valid, the 
ractical result on the issues in this suit is the sume. 

In the second place, the claimant maintains that he engaged to do the 
work — — rates „ the written — —— nies 
rates by excludi 0 ying masonry at on a cubic „ it 
was a — aa without. his — and 4 inst the intent of 
both parties, and that these provisions of the contract having been inserted 
by mistake the court should reform the contract by restoring Board rates 
as the measure of compensation. 

This theory rests for its support upon: Ist. The letter of the secretary 
informing the claimant that a contract had been awarded him at Board 
rates. 2d. The testimony of the claimant that he supposed the rates stated 
in the written instrument were Board rates. 

We have already seen that the letter of the secretary was not justi- 
fied or authorized by the action of the Board. The claimant’s conten- 
tion therefore rests mainly upon his own unsupported testimony. On the 

other hand, it is contradicted by his own consistent conduct, from 
61 October, 1872, when he began work under the original contract, to 
January, 1876, when he finished under the last extension of the 
contract. During all this time he rendered accounts and received pay for 
masonry at $5, and for grading without claiming haul. We cannot shut 
our eyes to these practical acts of construction. We think that before he 
began work he must have known that the secretary had made a mistake. 
We are also of opinion that when he signed the contract, in December. 
1873, he knew what its purport was, and that it expresses the agreement 
** Having disposed of th Il take up th 6 
aving dis of this ral question, we will take up the items o 
the claim” and — tata : 

The claimant’s bill of particulars consists of fourteen items, thirteen of 
which are in the original petition and one in the amended petition. 

Four of these were abandoned at the trial, namely: 


Stone excavation, 1,661.53 cubic yards of haul as above, at 20.623 


cents per cubic yard „00 1 
114 cubic yards of masonry, at 5 per cubic yard (see Exhibits 

. .,, 570 00 
‘Repairing road at above point . — coe 41 00 
120 cubic yards of cobble-stone used by overseer of repairs, at 

TS CERES POP CURIS FONG . . 00 


The item “ Balance due on Conduit road, $325.67,” was amended at 
the trial, so as to make it a claim for a receiving basin, $71.25. We do 
not find this claim to be sustained. (Finding X XX.) 

There was also a claim made in the original petition for $33,679.53 for 
difference between the face value of certificates and the cash price for the 
work. In view of previous decisions, this claim was not pressed, and it 
is unsupported by proof. (Finding XX XVII.) 

There was also a claim set up in the original petition for $1,328.47 for 
difference between the amount audited to the claimant and the amount 

id to him. We have disposed of this by Finding XVIII, which states 
in substance that it is not sustained by proof. 

We will take up the remaining items in classified chronological order, 
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9 pertinent to do so in connection with the coun- 
ter- claims. 

The following items stand by themselves and have no relation to the 
counter- claims: 


— cubic yards of haul 1,650 feet over 200 feet, at .01} 
ts per hundred feet, = 20.62} cents per cubic yard $6, 854 10 

913.39 cubic of stone masonry, audited at $5 per cubic 

yard, which should have been at $6.50, the Board rates, 

— a difference of (see certificate of B. D. Carpenter, 

ineer in charge, of date February 4, 1876, marked Ex- 
r o ů o¶o˙ . 1, 370 08 


— claims are for work done before December, 1873, and are founded 
upon the alleged mistake as to the rates. For the reasons already given 
they cannot be allowed. The claimant received his contract price both 
. — and masonry, and has no just claim to any further compensation 
or either. 

The next series of claims grows out of an extension of contract No. 
561 so as to cover the construction of an expensive wall on the south 
side of the Canal road and the cofupletion of that ruad as a first-class road. 
It was made by the Commissioners after the abolition of the Board of 
Public Works, and was a much more extensive contract than the original. 

Under this extension the claimant now makes the following claims, 

which are set forth in his original petition : 


62 4592 cubic yards coping, which should have been meas- 
ured as stone masonr,, at $5 per cubic yard (see 
letter of petitioner of June 4, 1875, and answer of engi- 
neer thereto, of June 9, 1875, marked, respectively, Exhib- 
its Nos. 5 and 6, and extension of contract before de- 
scribed) . . $2, 460 00 
4,624 cubic yards of earth excavation necessary for founda- 
tion of retaining wall on Canal road, at 40 cents per cubic 
= — — —— Exhibit 2 — 2 be 1, 849 60 
cu yards o en stone necessary for drainage 
of retaining walls, at $4.50 per cubic yard (see 
voucher of engineer’s estimate, dated January 30 1876, 
voucher No. 1134, Exhibit No. 11) . . . 20, 376 60 


And the following in his amended petition : 
5,000 yards excavation for the of constructing the 
lining in the rear of the stl walls, at 40 cents per 
— ———ůů ˙ $2,000 00 


22 this connection the defendant sets up the following items of counter 
m: 


To — — by mistake of fact, on account of stone 
n canal wall in excess of amount required by 


contract, 4,091.83 cubic yards, at 85 .. ... .. $20,459 15 
To overpayment 3 of coping, amount 
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To overpayment, by mistake of fact, for grading : 


Amount paid— 
e . $9,665 40 
For haul........ e W 7,893 41 
17,558 81 
Amonnt properly due . 5 782 88 


Excess overpaĩ ll. ã 3 ÿ3h. . . .. 816, 775 93 


It will be observed that these claims and counter-claims relate to: 1st. 
The retaining wall; 2d. The foundation for it; 3d. The lining back of 
it for drainage; 4th. The coping on it; and, 5th. The grading of the road 
itself. We will consider them in that order. 

* cw — — makes no —— 2 this account. — 
e nt asks judgment for a large sum for a overpayment. e 
facts are briefly — (Finding XXI). er 
The wall was some 3 miles in length, and in some places as much as 
10 feet high. In the very outset the claimant varied from the plans and 
specifications by constructing it wider than they called for. He gave 
his reasons for these changes to the assistant engineers of the District 
and to the Commissioners, and they assented to the change. From time 
to time, during the work, measurements were taken and returned to the 
chief engineer, and passed upon by him and payments made in accord- 
ance with them ; and all these measurements included the variations thus 
made. The Commissioners knew of it, and the reasons for it, and con- 
sented to it; the assistant engineers knew of it, and the engineer-in-chief 
might have known of it if he had paid personal attention to it. There was 
no attempt at concealment or fraud. When the final payment was made, 
which is now sought to be recovered back, it was done with the knowledge 
of the Commissioners, and by personal direction of one of them, and with 
the knowledge and consent of Assistant Engineer Oertly, who was acting 
as chief in the absence of Mr. Hoxie. The ground of the defendant’s 
claim for repayment is that the engineer-in- chief did not assent to the 
changes which involved the construction of 4,091.83 yards of masonry be- 
yond his plans. We think this claim cannot be maintained. 
63 The defendant further maintains that in any event there is an 
overmeasurement of 661 feet in this wall. In support of this con- 
tention it refers to a measurement made by McComb, on behalf of the de- 
fendant, which is found to be less by that amount than Franklin’s meas- 
urement, on which the payment was made. 

McComb’s testimony was given January 24, 1882. On the 21st Octo- 
ber, 1882, the defendant called Franklin as a witness, and made no inquiry 
of him on this point, although he did inquire as to other mistakes. Under 
these circumstances we cannot set aside Franklin’s measurement and find 
a payment made under it to have been made in mistake of fact. 

- THE FOUNDATION FOR. THE WALL.—The terms of the contract must 
govern our decision. It required the claimant to “construct a stone re- 
taining or parapet wall on the south side of the Little Falls road, between 
the Aqueduct and Chain Bridges, or at such points said road as may be 
authorized by the Commissioners, at $5 percubicyard. * * * Thepresent 
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retaining walls to be removed to such depth from the top as may be di- 


rected, and the foundation i and the of the 
District of Columbia oe the wall, — to — 
mortar. 


A portion of the new wall was constructed in places where there was no 
old wall. It is admitted that the contract gives the claimant no claim for 
— ready for the foundations in places where there was a 
previous wall. claim is confined to excavation in places where there 
was no previous wall. The instrument extending the contract makes no 
other provision for payment except that already quoted. Weare of opin- 
ion that it requires the claimant to do all the work necessary for the fin- 
ished masonry at the agreed price of $5 unless there is something in the 
old instrument which gives him further pay for excavation. 

Turning to that we find these provisions only, “ Excavations and refill- 
ing, forty (40) cents per cubic yard, to be measured in excavation only,” 
and “ grading, thirty (30) cents for each and every cubic yard of earth, 
sand, or gravel excavated and hauled.” | 

It is ain that the provision in regard to grading does not apply to this 
case. We think it equally clear that the other does not. Ths is not a 
case of excavation and refilling, like a sewer trench; and the rate of pay- 
ment agreed upon for such double work is not applicable to this. 

There being nothing in the old contract to control the plain language of 
the extension we must decide against the claimant on this item. 

3d. THE LINING BACK OF THE WALL FOR DRAINAGE.—The specifica- 
tions called for “a lining of coarse gravel twelve (12’’) inches in thickness 
carried up in rear of the retaining wall,” and the plans showed this in de- 
tail. There was no gravel along the line of the rund, and it was mutually 
agreed, during the construction of the work, that macadam material should 
be substituted for the gravel. 

The contract is silent as to the rate of pay for this work, which has been 
satisfactorily performed. 

The defendant maintains that it was intended to be paid for by the price 
allowed for the masonry in the wall. 

The claimant contends that he is entitled to compensation, Ist, for the 
labor in excavating the place for the reception of the lining at the rate 
allowed by the old contract for excavations and refilling; 2d, for the 
lining to be measured.as masonry. 

It is plain that this work of graveling in the rear of the wall, as con- 
templated by the contract, was a work of considerable labor and expense. 

We cannot think that either party intended it to be paid for 
64 in computing the masonry. In our opinion it is a casus omissus. 
The parties have accidentally neglected to fix a price for this work. 

The claimant has done the work; the District has received the benefit of 
it; and it only remains for the court to examine the findings and ascer- 
tain whether furnish the means for fixing its value. 

In Find XVI will be found the final measurement of the work 
done under this contract certified to by Mr. Bodfish, assistant engineer, 
and Mr. Oertly, assistant engineer for the lieutenant engineer. This 
measurement contains the following item: «4,598 cubic yards of broken 
stone filling at $1.25, $5,660, if 3 
The item was not allowed at that time. The court allow’ it now as the 
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measure of the amount of such filling, and of its value, and in full for 
the demands in the claimant’s petition and amended petition, on account 
of such filling, and of the excavation for it. 


4th. THE COPING ON THE WALL.—The contract called for a “co ing: 
o 


to consist of selected stones six to ten inches thick, jointed ; in lengt 

not less than two feet, and must project over the parapet wall not less than 
two nor more than four inches on each side, avd must be so dis 
along the line of the wall that no two in juxtaposition shall vary in thick- 
ness nor in width more than three-quarters of an inch.” 

After laying about a thousand feet of this coping the claimant wrute to 
the Commissioners that it was expensive, arduous, and unsatisfactory work 
to make such coping, and made a proposition in the followin — 
„That I be allowed to use for the coping North River or other suita 
coping stone, for which I will be allowed an extra compensation of — 
(40) ceuts per foot. This stone will cost me, delivered on the ; 
nearly (1) dollar per foot, but I am willing to bear more than o f the 
expense, only asking the District government to assume the proportion I 

ve named. 


To this am Mr. Hoxie, on behalf of the District, made the fol- 
lowing reply: You are requested to call at this office to execute the nec- 
essary papers for an extension to your contract, No. 561, with the late 
Board of Public Works, to include the finishing of the parapet. wall 
— the Little Falls road with the North River coping, at forty cents 
per lineal foot, payable in 3.65 bonds at par. 

The claimant did not call and execute the proposed extension, but in- 
stead thereof went on with the proposed change, and the court is now 
called upon from this correspondence and the acts of the parties to decide 
what their agreements really were. 

Assuming the average thickness of the coping called for by the contract 
to be 8 inches and its average width to be 30 inches, the contract price 
for it, viz, $5.00 per cubic yard, would amount to 30.8 cents per run- 


ning foot. 

The diminution in the size caused by using North River blue-stone, 
taking Hoxie’s measurements in Finding XXVIII, reduced the con- 
_ price for it, measured as masonry, to about 15.4 cents per running 
oot. 

As some compensation for this reduction, as well as the increased cost of 
the proposed change (estimated by the claimant at nearly $1.00 per foot), 


the claimant proposed that he should be allowed an extra compensation of 


40 cents per foot. 

He did not indicate whether he meant 40 cents per square foot or 40 
cents per lineal foot. He now says that he intended square feet, and 
argues that the engineer must have so understood him, because any other 
construction would be inconsistent with the prices of blue-stone. 

Lieutenant Hoxie’s answer may be construed in two ways: Ist, 

65 either as an acceptance of theclaimant’s proposition, defining the 
undefined term in it to be a lineal and not a square foot ; or, 2d, as 

A counter proposal of 40 cents a running foot as the entire compensation. 

We think the first construction the one most consistent with the facts in 
the case, and the one which gives furee to the whole correspondence. It 
is also the only one consistent with the action of Lieutenant Hoxie at a 
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subsequent stage, when he sanctioned a measurement of the work which 
contemplated an allowance to the claimant for the wring as masonry, 
and an additional payment by the foot. (Finding XX VIII.) 

When the parties came to settle after the work was done both agreed that 
the claimant was entitled to be paid for the coping as masonry (which we 
have seen to be about 15.4 cents per running foot), and at as high a rate 
as 40 cents extra per lineal foot, or an ee ne of about 55.4 cents per 

t 


running foot. claimant contended he was entitled to a gross 
allowance of 40 cents per square foot, which, allowing the coping to be 2 
feet wide, would be 40 cents a running foot additional, or about 95.4 cents 
per running foot. The — compromised by fixing upon a rate of 74} 
cents a running foot. We cannot say that this payment was made in mis- 
take of fact. We think that it was made and received as a settlement of 
a disputed item. Regarding it in this light, we can neither on the one 
hand set aside the payments already made to enable the defendant to re- 
cover on their counter-claim nor can we on the other hand award to the 
claimant the contract price fur the coping as masonry, since the claim for 
it, however well fuunded it may have — originally, entered into the 
settlement by which both parties accepted a rate of compensation which 
neither contemplated when the work was done. 

5th. THE GRADING OF THE ROAD.—The claimant demands nothi 
further for grading this road. The defendant asks to recover 
$16,775.93, which it says was overpaid by mistake of fact for excavation 
and for haul in grading. 

In the final measurement of the work by Mr. Oertly, in January, 1876, 
which is set forth in Finding XXVI, the claimant was allowed for 32,218 
cubic yards of grading and for a similar amount of haul. The material 
in these two items was the same. 

The defendants first contend that 15,185.82 cubic yards of this material 


vas wrongfully allowed by — and haul, because, they say, 


it was allowed and paid for as and constituted a part of the 
45.557.47 square yards of mcadam measured and allowed in the same 
measurement. The court has in Finding XXIX found this to be so. 

The defendant further contends that 14,422 cubic yards of the grading 
and hau! allowed in suid measurement was in fact filling under the gutters, 
which by the extensiun of the contract was to be done without charge. As 
to this the court has found that it does nut appear that there was any mis- 
take of fact in that measurement. 

The result is that the court allows the defendant for one payment by 
mistake of fact— 


For 15,185.82 cubic yards ing, at 30 cents 8 84, 555 75 
For 15,185.82 cubic yards haul, at 24} cents 3, 720 53 
8, 276 28 


The next items in consecutive order relate to what is known as the New 
Cut road, a road near to and connected with the Canal (or Little Falls) 
road, on which the claimant was at work in A 1875. 

66 It appears that this New Cut road was badly by storms 
in that month. The three years’ experience which the District au- 
thorities had had at that time with the claimant as a contractor appears to 
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have inspired confidence, and in the emergency Mr. Hoxie addressed the 
following letter, on the 31st August, to the claimant : 

“You are ized to repair the roads and culverts in the vicinity of 
the work now being performed by you along the Little Falls road which 

the late storms, as extra work under your contract 
No. 561 with the late Board of Public Works. You will present this or- 
der with your bill for the work, which will be done under the direction of 
Mr. Cunningham and Mr. Carroll, overseers.” 

No answer was made to this communication, but as the claimant at once 
went on with the work he must be presumed to have accepted the proposal. 

In December he rendered an itemized bill, amounting in the te 
to over $15,000, and asked for measurement and payment under his con- 
tract. This contract called for payment in cash. The defendant had no 
cash. Under direction of the Commissioners a bill was made out and 
certified to at rates which produced an aggregate that would make a pay 
ment in certificates — to a payment of the bill rendered in cash, 
and the claimant was so paid in certificates. 

We do not apprehend that there was anything immoral or intrinsically 
dishonest in this transaction. The parties assumed what was a manifest 
fact, that work to be paid for in depreciated securities was nominally worth 
higher rates than far be paid for in cash. But the act was clearly il- 
legal. The defendant having agreed to pay cash, was legally bound to 
pay cash ; but when it found itself unable to do so, the law forbade it from 
parting with its securities to a creditor at less than par. It is too clear 
for argument that what it did was an attempt to do indirectly what the 
* forbade it to do directly, which a familiar rule of law makes an impos- 
sibility. F 


This payment in certificates to the amount of $22,182.92 must there- 


fore be taken to be a cash payment to that amount on account of the work 
done on the New Cut road. It is the only payment that has been made 
on that account. Our labors in this respect are, therefore, now reduced to 
ascertaining the amount of the work done by the claimant on that road. 

On the 14th December, 1876, Lieutenant Hoxie addressed to the Com- 
missioners a letter in which he said: “I transmit herewith final measure- 
ment of work dune on New Cut road by J. J. Shipman, under contract 
No. 561 of the late Board of Public Works, amounting to $24,352.29.” 

The measurements inclosed in this letter show the following apparent 
variations from contract rates: An allowance of $6.50 for masonry, and 
an allowance for haul. The counsel for the defendant ask us to strike 
these items from the measurement. 

These measurements were made after the present controversy arose, and 
undoubtedly express Lieutenant Hoxie’s well-considered judgment as to 
the claimant’s rights. There may have been reason for allowing the 
haul, and the masonry may have been of a different quality from the rub- 
ble cement, for which the contract fixes the price at $5. e are not dis- 
posed to assume the ibility of changing these items. 

Among the items included in this measurement were 1,090.8 perches of 
dry wall. The contract fixes no price for such labor and material. Lien- 
tenant Hoxie estimates it to be worth $2.50 per perch, and allows that 
rate. The claimant contends that it is worth more than that, and intro- 
duced considerable proof to sustain his contention. We have reached 
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have found that it was worth $3.50 per perch instead of $2.50, as allowed. 

As the result of this we disallow the counter-claim on account of the 

work on the New Cut road, and allow the claimant as follows: 


Work done as by Hoxie’s estimatle . . e cos soe - $24,352 50 
1,098.8 perches dry wall, $1 per perch additional............. 1,098 80 
25, 451 30 

Less payments in certificates at par. Nees 22, 182 92 
3, 268 38 


The judgment of the court is as follows: 

The court orders, adjudges, and decrees that the contract between the 
claimant and the defendant referred to in claimant’s petition as contract 
No. 561 — truly sets forth the understanding and intention of 
the parties, and has not by accident, inadvertence, mistake, or clerical error 
failed to set forth the same, and t not to be reformed. ) 

And the court further orders, adjudges, and decrees that the claimant 
has established the following items of claim against the defendant set forth 
in his petition or the amendments thereto, to wit : 


A claim on account of 4,528 cubic yards of broken stone for 
drainage back of retaining walls, at $1.25 per cubic yard... $5,660 00 
A claim on account of balance due for work on the New Cut 


DORA... ß 8,928 38 


And has failed to establish the residue of the claims set forth in said pe- 
tition and amendments. 

And the court further orders, adjudges, and decrees that the defendant 
has established the following items of counter-claim against the claimant, 
to wit: 


Overpayment by mistake of fact for 15,185.82 cubic yards of 

grading on the Canal road, at 30 cents per cubic yard..... . $4,555 75 
Overpayment by mistake of fact for 15,185.82 cubic yards of 

haul on said Canal road, at 24} cents per cubic yard. . . . . 3,720 52 


Making a total of . socesese 1 8, 276 27 


poke ws ou! on e e in 
its bill o i 

And the court further orders, adjudges, and decrees that the claimant 
shall have and recover of the defendant the sum of $652.11, as due and 
— — — — 
amount of claim allowed to the claimant and the said amount of counter- 
claim allowed to the defendant. 

And the court further orders, adjudges, and decrees that except as to 
the said amount of claims so allowed to the claimant all the claims de- 
manded in the claimant's petition and the amendments thereto be disal- 
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| lowed, and the petition with reference to all the disallowed claims be dis- 


And, further, that except as to the said amount of cownter-claims so al- 
lowed to the defendant the defendant's counter-elaims be dismissed. 


68 XI.—Final judgment of the court. 


At a Court of Claims, held in the city of Washington, on the second day 
of April, A. D. 1883, os was ordered to be entered as follows : 

The court orders, adj „and decrees that the contract between the 
claimant and the defendant referred to in the claimant’s petition as con- 
tract number 561 correctly and truly sets fort the understanding and in- 
tention of the parties, and has not by accident, inadvertence, mistake, or 
clerical error failed to set forth the same and ought not to be reformed. And 
the court further orders, adj and decrees that the claimant has estab- 
lished the following items of claim against the defendant set forth in his 
petition or the several amendments thereto, to wit: A claim on account of 
4,528 enbic yards of broken stone for drainage back of retaining walls, at 
$1.25 per eubie yard, $5,660.00; a claim on account of balance due for 
work on the New Cut road. $3,268.38, making a total of $8,928.38, and 

has failed to establish the residue of the claims set forth in said pe- 
69 tition aad amendments. And the court further orders, adjudzes, 
and decrees that the defendant has established the following items 

of coun‘ er- claim against the claimant, to wit: Overpayment by mistake of 
fact for 15,135.82 eubic yards grading on the Canal road, at 30 cents per 
cubic yard, $4,555.75; overpayment by mistake of fact for 15,185.82 
cubic yards of haul on said Canal road, at 24} cents per cubic yard, 
$3,720.52, making a total of $8,276.27, and has failed to establish the 
residue of the counter-claim set forth in its bill of particulars. And the 
court further orders, adjudges, and decrees that the claimant shall have 
and recover of the defendant the sum of six hundred and fifty-two I 
dollars as due and payable on the first of January, A. D. 1876, being t 
difference between the said amount of claim allowed to the claimant and 
the said amount of counter-claim allowed to the defendant. Aud thecourt 
further orders, adjudges, and deerees that, except as to the said amount of 
claims so allowed to the claimant, all the claims demanded in the claim- 
4 ant's petition and the amendments thereto be disallowed and the petition 
1 with reference to all the disallowed claims be dismissed. 
4 70 And further, that, except as to the said amount of counter-claim 

wr so allowed to the defendant, the defendant’s counter-claim be dis- 
missed. ' 


XII.— Application for and allowance of appeal. 

And now comes the claimant and hereby takes an sents the judg- 
ment and deeree rendered in this cause to the Supreme of the United 
States, and asks that the same may be allowed. 

JOHN J. SHIPMAN, 
By bis attorney, W. WELLOUGHBY. 


Filed May 3, 1883. 
At chambers. 


C. D DRAKE, 
Chief Justice. 
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Jon J. SHIPMAN 
THE Dane o CoLuMBIA. 


I, John Randolph, assistant clerk of the Court of Claims, 
ing are true transcripts re 


ba 122. 


of the ed Ge aed the allowance of same 
In — whereof I have hereunto set m 
of said Court of Claims at Washington 3 is 4th Spy June, 1883. 


bar A. Clerk Ct. of V Claims 
72 In the Court of Claims—December term, 1882. 
Jonx J. — | 
THE Denne or COLUMBIA. 
Crose-appeal filed by defendant, June 30, 1883. 
9 mie ocean foc 


ney-General, on the — *. June, 1883, makes application ſor and 
gives notice of an tes to the Supreme Court of the United States. 


No. 122. 


THOMAS SIMONS, 
| Assistant Attorney-General 
Filed June 30, 1883. 
At chambers. 
Allowed. 
C. D. DRAKE, 
Chief Justice. 
73 In the Court of Claims—December term, 1882. 


Jonx J. SHIPMAN 
br 122 


versus 
THe Drermcr or CoLuMBIA. 


I do hereby certify that the foregoing is a true transcript of the appli- 
2 Court of the United 

of June, A. D. 1883, from the j 

dered by the said Court of Claims in the above-entitled cause on the second 

2 1883, and that said appeal should ſorm part of the 

— record heretofore, to wit, on the fourth day of June, 1883, certified up to 

In testimony whereof I have hereunto set my hand and affixed the seal 


led by the 
rene 
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= = of Claims at Washington City this 6th day of October, A. 
1883. 
[SEAL. ] JOHN RANDOLPH, 
Asst. Clerk Court of Claims. 


(Indorsement on cover:) No. 25. John J. Shipman, appellant, vs. The 
District of Columbia. Filed 22d A , 1883. No. 157. The Dis- 


trict of Columbia, appellant, vs. John J. Shipman. Filed 12th October, 
1883. Court of Claims. 


O 


JOHN J. SHIPMAN, Appellant, 
V6. N 
‘THE DISTRICT OF COLUMBIA, Appellee. 


No. 35. 


— 60 — 


Folate and Argument of Counsel tr — Shipman. 
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W. WILLOUGHBY, . 
Counsel for Appellant Shipman, 


ee 
81 pre 


1 
24 


ote. . —— . 

rates i} * 

e a. % * 7 
ere 


‘wee 


. 


4 


1 +g 
eo es . / ’ 3 ra: * 
Spent Ste Bae ees 
Oy a 5 te 

4 oe ** * 


4 * “ 


5 
* 8 


— Supreme Court of the United States 


4 
4 


JOHN J. SHIPMAN, AppsiLuant, 
vs. 


THE DISTRICT OF COLUMBIA, AppsLuzs. 
No. 95. 


Points and Argument of Counsel for Appellant Shipman. 
STATEMENT OF THE CASE. 


This is an.appeal from a judgment of the Court of Claims. 
Suit was brought by the appellant Shipman, under the act 
of Congress of March, 1880, authorizing certain suits to be 
brought against the District of Columbia, in the Court of 
‘Claims. The original petition set up twelve items amount- 
ing in all to $75,969.85 with interest—(p. p. 6 to 7.) An 
amended petition set up 2 claim for another item of $2,000; 
(p. 11.) 

This original petition was filed Nov. 5, 1880 ;(p.1.) The 
Attorney General filed a general traverse, Nov. 12, 1880, 
(p. 8,) ; a general plea of set off Jan’y 25, 1882, for $30,000 
without setting forth particulars, (p. 9,) which was objected 
to becanse not filed in time, being after the close of the di- 
rect testimony. (p. 10,) and, December 14, 1882, more than 
two years after the filing of the originul petition, filed bill 
of particulars of counter-claim of four items amounting to 
$43,801.62, (p. p. 10, 11.) 

The Court disullowed all of the items of petitioner’s claim 
except two, in part upon which the amount allowed was 
$8,928.88. and allowed two items of set-off amounting to 


$8,276.27, making a balance due to Shipman 2 as 
of January, 1, 1976, (p. 68.) 

Being concluded by the findings of fact as stated by the 
Court, the appellant submits to this Court only the following 


„ . AsstanmEnts or Ennon. 

let. The court erred in disallowing the claim for haul set 
forth in the first item of the petition being for $6,854.10. 

Qnd. The court erred in disallowing the claim for ma- 
sonry as set forth in the second item of the petition being 
for $1,870.08. 

8rd. The court ope: in oe the claim for coping 
as masonry. 

4th. The court l in disallowing the claim eset forth in 
the 10th itém, being for extra work under contract 561, 
amounting to $6,682.20. | 

5th. The court erred in allowing the two items of grade 
and haul of 15,185.82 cubic yards of grading to the lie- 
trict as overpayments to Shipman; amounting to $8,276.27. 

Cram ror Havt. 


This work was performed in the Fall of 1872 and in 1878, 
in pursuance of the following letter, dated October 5th, 1872, 
addressed to Shipman and signed by the Assistant Secretary 
of the Board of Public Works: Sir, you have this day 
been awarded contract for repairing the canal road from the 
Aqueduct Bridge to the Chain Bridge at Board Rates,” 
(p. 18.) 

The board rates for haul up to June 1, 1878, were one 

cent per yard for every 200 feet over the first 200 feet; after 

that time such rates were one and three-fourths cents for 

every one hundred feet over the first two hundred feet (p 18.) 

* average haul over the first 200 feet was 1650 feet 
) 

The finding does not show the portion of haul before the 
first of June, 1873, and that after that time and we are com- 


| pelled to estimate such portion the best we can from what 


a rer, 
that less than one-fourth of the work was done 


Re pop $4,740.77 (p. 14.) 

| The whole work in both years was $19,480.80 (p. 17.) 

| He did not commence work in 1878 until after May 7. 

(p. 16) 

It would be liberal to the District to estimate the haul at 
18,883 yards before June 1, 1878, and 20,000 yards after- 
wards and from the nature of the work it must be presumed 
that at least there would be an equal distance of haul after 


2 June 1, 1878. 
5 June 1; 1878, would be 18,282 


6th. The court erred in not allowing 
7th. The court erred in disallowing the claims 
for exca- 
vation in rear of the retain wall described 


— SS --: making sach 2 (p. 60.) eee oer 


Bat it is a matter of which the court can take judicial 
knowledge that in public works of this kind and under such 
contracts the contractor does not render bills. 

No such bills appear of record. The estimates and meas- 
urements are made up by the officers of the government 
themselves. 

It will be noticed that there was no final payment on the 
estimate of this work until January, 1876, ten per cent being 
reserved and the receipt showing expressly that it was sim- 
plv on account (p. 17.) 

We respectfully submit that refraining from making a 
demand for the haul is not any reason whatever for the re- 
jection of the claim if it be in fact well founded. 
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The court says, in its opinion, that the conduct of the claim- 
ant in making out his bill from 1872 to 1876 without mak- 
ing his claim is a practical act of construction against his 
claim. 

But the truth is he made out no bill himself. He com- 
menced work in October, 1872, but did very little that year 
receiving payment in January, 1874, about two years before 
he appears to have presented his claims, but in the mean 
time performing no act whatever of “practical construction.“ 

The court, in its opinion, admits that Shipman testifies 
that he supposed the written instrument contained the Board 
rates, but the court reject this testimony because it is “ un- 
supported.” It is not impeached and there is nothing in 
in the findings to justify the court in ignoring it. 

The statute expressly makes the testimony of the claimant 
proper evidence. 

But the court say that the letter of the secretary was not 
justified by the action of the Board. 


This letter expressly states upon its fuce that it is by order 
of the Board. (Finding 8, p. 13). 

The Board ordered the notice to be given. (Finding 2, 

p. 18.) 

It is signed by the duly authorized officer of the Board. 
Whether it were in fact authorized by the Board could not 
then effect the rights of this claimant. The apparent uu- 
thority of an agent or officer within the scope of his duties 
is the real authority of such a case. Bronson’s Executor va. 
Chappell, 12 Wall. 688. N. Y. & N. II. R. R. Co., v. 
Schuyler 34 N. Y. 80. There is no question but that in 
all respects other than the haul and the masonry Shipman 
was doing the work at Board rates. There is nothing in the 
findings showing that Shipman had any knowledge of any 
other rates and no other rates were ever mentionel. No. 
paper purporting to show any different rates war signed by 
any party until after the completion of the work Decenil.er 


a demand for the hanl ip uot any -an whatever for the te: 
jection of the claim if it be in fact well A d⁰. | 
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17, 1878, (pp. 19, 82), and this simply omits to mention any 
rates. The court nowhere in its findings states that the 
: letter of the Assistant Secretary was not justified by the 
| action of the Board, and the only foundation that can be 

for the statement, in the opinion, is the fact that 
the entry on the journal mentioned in (finding 2 p. 18) does 
not epecify Board rates. 

But the journal entry is not the place to mention the 
various provisions of the contract and surely it is very un- 
just to suppose merely from such omission that the Assistant 
Secretary exceeded his authority in writing the letter he did, 
and upon the faith of which all the work in 1872 and 1878 


was done by Shipman. 

The court however attempts to justify ite rejection spon 
ground that in December, 1878, after the work was all done, 
and after what was then enpposed by the District to be a 
final measurement Shipman signed an instrument in which 
the blank relating to haul was unfilled (p. 29.) The court 
admits that this was not then a val :d instrument for it was 
signed by only two members of the Board (p. 32). It is stated 
however that it was treated as such (p. 82) and was beld to 
-he evidence of what was the real contract (p. 69). The 
court say aleo that the parties intended to embody in this all 
of the agreements of the parties.” It is not found as a fact 
that the parties did in fact embody all of the agreements but 
that they intended a» to do. No doubt this is true and yet 
they have fuiled to actually do as they intended. 

Consider the situation. The contract shown by the letter of 
the Secretary had then been fully execuled by Shipman 
Whut was called a finul measurement had been made. 


Can it be supposed that Shipman then withuut any con- 
sideration whatever voluntarily gave up the sum of between 
5000 and 6000 dollars then already earned ? 

Would u voluntary retinquishment of such u eum without 
any consideration ‘be binding upon him? There is not a 
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suggestion of any reason why he should give it up. There 
was no claim that he should. 

In reference to the lining back of the wall no price was 
fixed. The court say “In our opinion it was a casus omissus.” 
The parties have accidentally neglected to fix a price for 
this work. The claimant has done the work, the District 
has received the benefit of it and it only remains for the 
court to examine the finding and ascertain whether they 
furnish the means for fixing its value” (p. 78.) Why is not 
this just as applicable to haul performed by Shipman ? 

The writing referred to signed in December, 1878, iteelf 
recognizes that something is to be allowed for the haul 
(p. 22.) It provides that in the allowance for hauling the 
length of the haul over 200 feet, and the amount of material 
hauled will be determined on an average basis by the Chief 
Engineer of the Board of Public Works whose decision shall 
be final.” There is no sense in this if nothing whatever is 
to be allowed for haul. In the same paragraph it provides 
for payment at Board rates for haul of materials removed 
and deposited. Shipman has done the work. The District 
has received the benefit of it. He did it in pursuance (as 
he supposed at least and had the right to suppose) of a writ- 
ten direction from the Board of Public Works specifying 
Board rates. 

Other contractors doing similar work got pay for it at 
Board rates. Why should Shipman alone be required to 
lose this entirely ? 

It must be apparent that the reasons given for allowing 
the District to enjoy the benefits of this work at the cost of 
Shipman and without any compensation for it are entirely 
insufficient. | | 


CLAIM FOR MASONRY. | 
The Board rates for masonry were during the whole 


period $6.50 per perch, (p. 18), Shipman was allowed $5. 
He claimed the difference $1.50 on 915-20 yards making 
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$1,870.08. The court gives substantially the same reasons 
for disallowing this as were given in relation to the haul. 

--We submit that they are ineufficient in view of the plain 
— that be should be paid at board rates. 

The Court: is entirely at fault in speaking of Shipman’s 
rendering accounts. These accounts are made up by the En- 
gineers of the District as they show upon their face and as 
the court judicially know and as the writing signed December, 
1878 specifically provides. There was a letter addressed to 
Shipman October 28, 1872 in reference to the construction 
of a culvert in which are mentioned 88 yards and 142 yards 
at $5 per yard. 

Nut this would only apply to that number of yards- 225. As 
to the rest there is nothing to show that he was to have less 
than Board rates. 

There is nothing in the finding to show that this culvert 
was conetructed or formed any part of the work performed 
dy lum. It is not mentioned in the written instrument 
signed in December, 1878. 

We contend that the contract as shown by the letter of 
the Secretary, (p. 18) should be carried out for substantially 
the same reasons as those we have given for the claim of 
haul. | 
The mere pager declaration of Carpenter on (p. 15) 
can have no force as evidence. ; 

The onurt, in its opinion, (p. 70) admits that Shipman testi- 
fied that he did not know whut the Board rates were. This 
accounts for his acquiescence in receiving pay at $5, bat upon 
-gacertaining that such rates were $6.50 he is clearly entitle! 
to sach compensation in view of the letter to him upon 
which he acted of October 5, 1872 (p. 13). 

„ COPING. 


be Court in their finding (p. 59) say that there was a 
controversy as to whether the coping was to he paid for 


by the equare foot or lineal foot. It also states that Ship- 
man had a claim for payment of the coping as masonry. 
But as to this there was no controversy. It is farther found 
that there was finally a settlement upon the rate set forth 
in the estimate. Upon looking at the rate in the estimate 
(p. 58) it is paid at the rate of 74-4 per foot. 

Now this finding is somewhat. ambiguous as to whether 
anything more was settled than the matter which was in 
controversy ; to wit the rate per foot leaving the claim for 
payment as masonry still undletermined. 

We think that we are entitled to the construction eo fur 
as the finding is concerned that nothing was settled but the 
matter in controversy. | 

The finding ia in the nature of a special verdict and todo 
away with what otherwise would be a very plain claim the 
finding should be precise and unambiguons and should 
clearly justify the exclusion of such claim. . 


There can be no question that Shipman was entitled to 
payment of coping as masonry and at least .40 per linea! 
foot extra. The only controversy was as to whether the. 40 
extra was for each equare or lineal foat. (See pp. 41-42.) 


It is true that, in the opinion, it is argured that the claim 
ter payment, us masonry, was embraced in the settlement 
f. ad should be rejected. But we are entitled so have the case 
Loard upon the finding alone with out reference to the opin- 
ion. If the opinion be considered us an argument and not 
as a part of the finding, we think that euch urgument is ful- 
lacious. 

In the first place it is argued that the diminution in size 
caused by the North River Coping reduced the contract 
price for it as masonry, and that the proposition of Shipman 
to be allowed .40 extra was asa compensation for this re- 
duction. 

Yet this proposition, upon which the argument is bused, 
is a manifest error, for uo one can sec that a reduction in 


size would cause a reduction in contract price per yard as 
masonry. 

There was not, nor could be any reason for compensation 
upon this ground. ) 

Again, by taking Hoxie’s measurement, (p. 58) from 
which the Court argue, it would take a small fraction over 
82 lineal feet as constructed to make a cubic yard. This at 
40 per line il foot and $5.00 as masonry would make within 
a very few dollars of what was finally paid according to the 
estimate referred to on page 58. | 

The payment too was in bonds while the .40 extra was to 
be in cash, and therefore the allowance gt such estimate is 
no compromise on the part of Shipman whatever. 


His contention was that he should have heen paid 40 by 
the squtre foot and as masonry, which would have mare his 
whole claim for coping $15,622.52. It would have made 
too, if the coping were two feet in width, .80 per lineal foot 
in cash, or if it were .80 inches in width as assumed in the 
opinion (p. 74), then it would be $1.00 a linenl foot in cash. 


Shipman says (p. 42), that this would cnet nearly $1.00 
per foot delivered on the ground. 


The record shows that a verv large quantity of this coping 
was received from the District, and he was charged at the 
rate of $1.25 per foot (p.p. 48, 51, 54). It is therefore evi- 
dent that whatever settlement was made was payment of 
ench coping at .74 per lineal foot in honda. : 

Any other settlement would have been siinply un entire 
surrender by Shipman of his claim,. and nothing like a com · 
promise whatever. 

Again, considering this as a settlement in any view it 
was a part of the general settlement shown by the estimates 
in which it was found. But the Court have sought to ig- 
nore such settlement as to the grading, un l have ullowed to 
the District $8,276.27 to be taken from it. The receipt tothe 
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voucher made up from this estimate is in full settlement, and 
if such settlement be ignored in part it should be altogether. 

This coping is not mentioned as masonry in the estimate 
and it is our claim that as masonry it is not embraced there- 
in and is not theretore settled. 

But if it be embraced in such estimate as contended for 
in the opinion (not in the finding) then anv compromise in 
reference to it should be regarded as in part fonnded upon 
the consideration for the payment of the grading as made 
and if the statement ix ignored as to the grading it should 
be as to the coping also. 

It is manifest that Hoxie the Engineer representing the 
Commissioners did not understand that any compromise bad 
been made extinguishing the claim for coping as masonry 
for long after he makes his measurement allowing the pav- 
ment both by the lineal foot and as masonry (p 58). 

This finding that there was anv settlement by agreement 
is also directly in the teeth of the pleadings on hoth sides. 
The counter claim is for the excess made hy paying .74.4 
over what is claimed to be the contract price at, 40. It 
was not suggested by either party that any such settlement 
had been maile both parties contending that none had heen 
made both by their pleadings and printed arguments. 


Extra Work on New Curt Roap. 


Shipman was authorized Aug. 81, 1875, to perform extra 
work under contract No. 561 on New Cut Road (p. 60). 

On the 29th of December, 1875, he rendered a bill for 
work which he performed under this authority on the hasis 
of actual cost in cash and twenty per cent. added (p. 61). 

This bill was made upon a wrong theory and was not ac- 
cepted. He then made out another bill at $22,182.92 on 
the basis of bonds (p. 62). 

This was according to the express terms of the contract 

No. 561. which says “Payment for the work herein men- 
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tioned shall be made in the honds issued by the sinking 
fund Commissioners” &. (p. 88). . 

This is a good reason why the prices should have been 
fixed as they were at a higher rute. 

This bill is certified to be correct by Townsend, Superin- 
tendent of Property, and by Oertly, Asst. Engineer. He 
says: „ have carefully examined the account and find the 
prices wecording to contract and the computations correct” 
(p. 64). : 

This is paid Jun. 10, 1876, “in full settlement of the above 
stated claim” (p. 68). 

Now the Court of Claims finds the actual amount of work 
to have then heen done amonnted to $17,650.84 (p p. 65-66). 
This finding is expresely stated to be upon an exprte measure- 
ment made about six inonthe afterwards and transmitted to 
the Commissioners Dec., 1876. This measurement is in- 
competent upon its face. It is certified to by one Bodfish, 
upon field notes and report of another party and is thus 
recondary. It eave, “No measurement furnished“ (p. 66). 

There. can be no reason why credence should be given to 
this last statement rather than that made at the time the 
voucher was presented and paid. 

Such statement surely should not be held to justify the 
reopening of an account settled an paid eight vears before 
the claim is made “which was agreed to by the’three Com- 
missioners and hy Mr. Oertly, acting as assistant engineer 
in the uhaence of Mr. Hoxie, and paid in full*by a certificate 
of the Board of Audit (p. 62). 

The Court has no right to adopt this second measurement 
for another reas:n, and that ia that the measurements shoul 
be by the Engineer of the District. Such measurement when 


made and parment and settlement ought to be binding upon 
the Diercke as well as upon the claimant. See Kiblberg v. 
United States, 97 U. 8. 898. 

The Court, in ite opinion, says that the “contract called for 
payment in cash.” 
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There would be more force in such suggestion if there 
were an executory contract providing that this should be 
done and it should be sought to enforce such executory con- 
tract. 

But it is to be borne in mind that this is an executed con- 
tract. 

The law refuses to interfere in the case of an illegal con- 
tract if executed by parties in pari delicto, but leaves both 
parties as they were. (2 Parsons on Contracts, 2nd Ed., p. 
254 and cases cited.) 

There was not whut can properly be called an overpay, — 
ment. Shipman did not receive more in value thun he 
would be entitled to on the basis of cash. If by this trans- 
action the District suffers wrongfully the Commissioners 
and their sureties should be held responsible therefore but 
surely an action ought not to be sustained to recover of 
Shipman such alleged over payment commenced some 
seven or eight years after the transaction is finally closed. 
(See Hitchcock vs. Galveston, 96 U. S., 341.) 


The Commissioners have made hundreds of contracts 
containing the provision that will be tound in page 38 of 
this record in this contract 561, providing that payments 
shall be made in the District honds. 

The necessary effect of this is that the rates are higher 
than they would be if payments were made in cash and the 
result of such contracts is precisely what was done in this 
case, that the District by making payment in bonds incurs 
obligation to pay more than cash payments would be or in 
other words would make over payments such as alleged to 
have been made in this case. 

The reasoning of the Court below would justify the re- 
covery for over payments in all cases where payments have 
been made in accordance with such contracts. 

The Commissioners have general powers to make con- 
tracts for certain purposes, to fix the rates of payment, to 
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make the payments, to adjust and compromise and settle in 
cases of indefinite claims, and it will be going beyond any 
reported cases to say that such a transaction is an Overpay- 
ment which can be recovered back from the payee. See 1 
Dillon on Mun. Corp., Sec. 478. 

Thr receipt given is “in fall settlement,” which is binding 
upon Shipman in the absence of fraud or clear mietake of 
fact, not of law, and it ought to be binding upon the other 
party to that settlement as well. 

The elaim of overpayment is one that requires that facts 
should be found to sustain it. The finding is in the nature 
of a especial verdict and must in all respects sustain the 
claim. It should then find positively (as it does not) that 
the measurement and computations according to the terms 
of the extension of contract No. 561 as stated in the certifi- 
cates to the voucher are incorrect and would not produce 
the amount paid upon such certificates. 

The finding is defective in this. respect. 

The reasoning of the Court is based upon the idea that 
the settlement was a mistake of law. 

But this is not a eufficient reason for setting. aside a com- 
promise or settlement. 

It can be! done only upon a mistake of faet. 


LINING BEHIND THE WALL. 


The contract provided for: a lining of coarse gravel behind 
the wall of twelve inches in thickness (p. 38). Afterwards 
broken stone was aubstituted in its place by consent of the 
District (pp. 60 and 61). 

This amounted, at $1.25 per yard, to $5,690.50. 

The reasoning of the Court for. allowing this to this ex- 
tent is now relied upon by the claimant. 

If there be any doubt about the construction of the con- 
tract the surrounding circumstances. may be} considered 
(Noonan ve. Bradly, 9 Wall. 497). The finding of the: 
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Court is conclusive as to the surrounding circumstances bo- 
ing such as to sustain its construction. See Bradly vs. W. 
A. and St. Packet Co, 18 Peters 89; 9 Clark & F. 566, 15 
East. 501; 6 Peters 75; 1 Greenleaf’s Ev. Secs. 298, 292, 
298. 

This lining is not a part of the wall itself. It is to be 
‘* carried up in rear of the retaining wall.“ It does not nec- 
essarily follow that this was to be done for nothing, and the 
surrounding circumstances to justify it, euch as the extra ex- 
pense which might have been very great, must be regarded 
as existing from the finding. Besides, this work was not ir 
accordance with the contract, but was a variation from it by 
mutual agreement. See Dale vs. United States 14, Court o 
Claims, 372,514. Dermot vs, Jones, 2 Wall., p. 9. 

But while the finding of the Court allowing pay for this 
lining should be sustained; the Court erred greatly in not 
allowing for it a fair price. N 

The material for this lining is precisely the same as the 
macadam put upon the road for which the contract price ia 
$4,50 per cubic yard. 

It is absurd that only a price of 81. 25 should be allowed 
for it. It needs no finding of the Court to know that the 
work for putting in such lining would be at least equal to 
that of putting it upon the road. Of couree the cost of pro- 
curing it and hauling it would be precisely the same. 

The findings of the Court disclose sufficient data upon 
which this Court can remedy this plain injustice. 

There can be no reason why the contract price for this 
material as used upon the road should not control the value 
of it when used as a lining behind the wall. 


EXCAVATION. 


The finding (p. 59) states that the claimant has been paid 
nothing for excavating the foundation of the walls, or of tho 
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place for the lining in their rear, stating also that the amount 
of such excavation is not satisfactorily shown. 

It is true that the findings do not show the amount of ex- 
cavation for the foundation of the walls, but there can be no 
controversy as to the amount required for the lining behind 
the walls. The amount of lining is stated at 4,528 cubic yards 
(p. 58), and there must for this have been at least so much 
excavation. The contract provides (p. 29) for “Excavations 
and refilling forty (40) cents per cubic yard to be measured 
in excavation. only.” 

The Court, in its opinion (pp. 72-78), gives reasons for 
not allowing for excavation for the found tion of the wall, 
but says nothing about the excavation for the lining. 

We respectfully submit that stich reasoning is not suffici- 
ent for disallowing this claim. It is a case of excavation and 
refilling like a sewer trench. There can be no possible rea- 
eon for making the distinction the Court attempts to make. 
This excavation had to be made, and there can be no reason- 
ble suggestion why it should be done for nothing in the face 
of so plain a provision in the contract. This is the natural 
common sense constraction and it requires a good deal of as- 
tuteness to make the forced distinction sought to be made 
by tho Court. 

The construction we contend for is that shown by the 
“ practical construction of the parties themselves. 

In the final measurement the claimant was allowed for 
224 cubic yards of excavation (p. 58), and this was renewed 
in the measurement made by Hoxie the engineer (p. 58). 


Countsr CLAIM OF OVERPAYMENT FOR GRADING. 


As to the ullowance to the District for overpayment for 
grading of $8,276.27 it is claimed— 

First, That the claim therefore was not filed according to 
the rule 8of the Court, which declares that pleas arising 
special defence, set-off or counter-claim must be filed with- 
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Conrt is conclusive as to the surrounding circumstances be- 
ing such as to sustain its construction. See Bradly vs. W. 
A. and St. Packet Co, 18 Peters 89; 9 Clark & F. 566, 16 
East. 501; 6 Peters 75; 1 Greenleaf’s Ev. Secs. 298, 292, 
298. 

This lining is not a part of the wall iteelf. It is to be 
‘* carried up in rear of the retaining wall.” It does not nec- 
essarily follow that this was to be done for nothing, and the 
surrounding circumstances to justify it, euch asthe extra ex- 
pense which might have been very great, must be regarded 
as existing from the finding. Besides, this work was not ir 
accordance with the contract, but was a variation from it by 
mutual agreement. See Dale vs. United States 14, Court of 
Claims, 872,514. Dermot vs. Jones, 2 Wall., p. 9. 

But while the finding of the Court allowing pay for this 
lining should be sustained; the Court erred greatly in not 
allowing for it a fair price. : | 

The material for this lining is precisely the same as the 
macadam put upon the road for which the contract price ia 
$4,50 per cubic yard. 

It is absurd that only a price of $1. 25 should be allowed 
for it. It needs no finding of the Court to know that the 
work for putting in such lining would be at least equal to 
that of putting it upon the road. Of course the cost of pro- 
curing it and hauling it would be precisely the same. 

The findings of the Court disclose sufficient data upon 
which this Court can remedy this plain injustice. 

There can be no reason why the contract price for this 
material as used upon the road should not control the value 
of it when used as a lining behind the wall. 


EXCAVATION. 


The finding (p. 59) states that the claimant has been paid 
nothing for excavating the foundation of the walle, or of tho 
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place for the lining in their rear, stating also that the amount 
of such excavation is not satisfactorily shown. 

It is true that the findings do not show tho amount of ex- 
cavation for the fonndation of the walls, but there can be no 
controversy as to the amount required for the lining behind 
the walls. The amount of lining is stated at 4,528 cubic yards 
(p. 58), and there must for this have been at least so much 
excavation. The contract provides (p. 29) for “Excavations 
and refilling forty (40) cents per cubic yard to be measured 
in excavation. only.” 

The Court, in its opinion (pp. 72-78), gives reasons for 
not allowing for excavation for the found tion of the wall, 
but says nothing about the excavation for the lining. 

We respectfully submit that sach reasoning is not suffici- 
ent for disallowing this claim. It is a case of excavation and 
refilling like a sewer trench. There can be no possible rea- 
eon for making the distinction the Court attempts to make. 
This excavation had to be made, and there can be no reason- 
ble suggestion why it should be done for nothing in the face 
of eo plain a provision in the contract. This is the natural 
common sense constraction and it requires a good deal of as- 
tuteness to make the forced distinction sought to be made 
by the Court. 

The construction we contend fur is that shown by the 
“ practical construction of the parties themselves. 

In the final measurement the claimant was allowed for 
224 cabic yards of excavation (p. 58), and this was renewed 
in the measurement made by Hoxie the engineer (p. 58). 


Counter CLAIM OF OVERPAYMENT FOR GRADING. 


As to the ullowance to the District for overpayment for 
grading of $8,276.27 it is claimed— 

First, That the claim therefore was not filed according to 
the rule 8 of the Court, which declares that pleas arising 
special defence, set-off or counter-claim must be filed with- 
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in one month after the potent places his case on the notice 
book. 

The petition was filed Nov. 5, 1880, but the plea of set-off 
was not filed until Feb. 8, 1882, which was objected to for 
that reason, and also, because the claimant had then oom- 
pleted his direct testimony (p. 10). 

The bill of particulars was not filed until Dec. 14, 1882, 
more than two years after the filing of the petition. 


Second, The finding is not sufficiently specific, as it does 
not state i in what respect there was a mistake of fact. 


Third, The grading was measured from time to time by 
the engineers of the District. 


By the twelfth article of the contract (p. 80) it is provided 
that the measurements shall be made by the engineer of the 
District, and by the 26th paragraph (p. 26) it is provided 
that such engineer means the chief engi neer of the Board 
and the assistant acting under him. 

It does not appear that any mistake of factor of meagure- 
ment was made according to any, measurement made by 
him, and it would be incompetent under the terms of the 
contract to find any such mistake, or that there was an erron- 
eous measurement by any measurement except.as made by 
such engineer. 

In other words the measurement. made by the engineer 
designated is binding upon all parties, and certainly could 
not be corrected except by the same engineer. Kihlberg 
va. United States, 97 U. 8. 


In order to justify the setting aside of a measurement 
and settlement made in accordance therewith, which are 
conclusive upon both parties, unless impeached for- misteke 
of fact, it should be stated precisely how, such mistake oo- 
curred, what it was and that the correction was made, not 


by ‘the remeasurement of some parties other than the desig - 
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nated party, but. by such party himself. He is the only one 
who can by measurements or remeasurements determine 
the rights of either of the parties. 


Counter CLAIMs. 


The counter elaim for masonry is most effectively ane- 
wered by the findings p. 59, and the opinion (p. 62), to 
which reference is made, in reply to any suggestions that 
may be made upon this appeal in behalf of the District. 

It was claimed helow, and mav he here, that the Court 
erred in allowing the masonry at $6.50 and the haul appear- 
ing in measurements made by Hoxie on pages 65 and 66. 

Aside from the reasons given by the Court it may be said 
there is no competent evidence. ur statement that payment 
of either of these was made. 

The payment was upon the certificate and measurement 
appearing upon p. 62, and there is nothing to impeach the 
veracity of this certificate. The exparte measurement made 
by Hoxie a long time after the completion uf the work and 
upon secondary statements has no legal force and was 
not followed by the Court in these, or in some other respects. 

That the masonry, even according to Hoxie placed. at 
$6.50, was different from some other masonry is shown by 
the fact that in his second statement he estimates certain 
masonry at $5.00 per yard (p. 66). 

In the final estimate on p. 53 is found an allowance for 
haul of $7,898.41. 

The Court disallowed of this $3,720.52 as applicable to 
macadam found to have been measured as grade and haul, 
but did not disallow the balance $4,172.89. 

It was argued that because the claimant did not for two 
years claim haul that this was a practical construction of his 
contract that he was not entitled to it. 

It would seem that the allowance of this haul by the 
District under what was claimed to be the eame contract 
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and payment for it, is a practical constraction by both 
parties that he was entitled to such haul. 

Now there is no finding that as to the part not disallowed 
there was any mistake of fact. 

There certainly was a claim for haul then made. The 
haul was worth, according to board rates, the sum allowed. 

There was a settlement made of this claim at the rates 
mentioned and such settlement then was binding upon both 
parties. Such payment cannot be said to have been made 
under any mistake of fact, and it is therefore binding at least 


to the extent allowed. 
W. WILLOUGHBY, 
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The first error assigned by the District of Columbia is 


the refusal to allow the District a claim of overpayment to 
Shipman on account of stone masonry in the wall. 

The counsel in his brief (p. 17), omits to give the entire 
finding of the Coart. The finding states farther (p. 59) : 
The measurements, which were from time to time re- 
turned to the chief engineer, were accurate returns of the 
amount of masonry done at each return ; and the wall was 
constructed as to the amount of masonry in the manner as 
shown in the measurement set forth in finding 26.” 

As will be seen (p. 54), partial measurements had been 
made from time to time, and certificates had from time been 
iesued in payment to the amount, in all of $182,159.93, and 
other allowances were made so that upon final measure- 
ment there was paid only $23,655.48 (p. 55). 

It will thus be seen that during the progress of the work 
from time to time, the attention of the engineer, as well as 
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The certificate of “L. H. Bodfish, Assistant Engineer,” is 
that the quantities were correct. The certificate of the 
Superintendent of Property is that the prices of material 
furnished are correct. The blank certificate unsigned re- 
lates simply to prices and computations, not to measurements. 
There is no requirement that such certificate should be 
made as a prerequisite to payment. If there were it is fully 

covered by the other certificates and the approval of the 
engineer, Oertly. 

But even if payment were made without such certificate 
such payment would not authorize a court of law or equity 
to adjudge a re-payment without showing that in fact the 
prices and computations were incorrect, and this is not 
suggested as to the masonry. 

Now this exparte written communication of the engineer, 
Hoxie, of April 15, 1878, a year and nearly three months 
after payment and full settlement, is without any force 
either as a legal document, or as evidence. 


We agree that as to the question of mensurements the de- 
cision of the proper engineer is final. Of course such de- 
cision should be, and was made in this case in 1876 upon 
a hearing of the parties. Then the contractor submitted 
his case, when the work was fresh in the minds of all. Then 
was submitted the question of payment for extra work upon 
the masonry; and then, all questions of this character were 
decided, and the power of the engineer as arbitrator was 
exhansted. 

It is absurd that he should aesume some years afterwards 
to make his ezparte statement and that the contractor 
shonld be affected in any way by such statement. 

The Court does not find this statement of Hoxie to be - 
correct, or that any statements in are true, or that it has 
any legal force whatever (p. 56). 

The statements of counsel (brief p. 17) then are not justi- 

. ficd by the finding. 
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Counsel says that “the knowledge and consent of the 
Commissioners, individually, is not sufficient. 

But the true construction of the finding is that the Com- 
missioners approved it officially; the Court say that they 
and the engineer in charge consented to it, and approved 
of the reasons for doing it. 


It was, undoubtedly, judged by the Commissioners and 
the engineer in charge, that it was necessary that the wall 
should be thicker in order to support the pressure that would 
come against it. 


Counsel says that it is incumbent upon Shipman to show 
that the Board had knowledge of the payment of the excess. 
These payments were made from time to time upon partial 
measurements, and they must have been known. But a 
small part was paid upon the finał measurement. 


The finding of the Court That contract, No. 561, does 
not require to be reformed in order to conform to the un- 
derstanding of the parties,” has reference to the mended 
petition (p. 9) which relates solely to the question of haul 
in 1872 and 1878. The question whether the extra ma- 
sonry should be paid for is not within the province of the 
engineer. The only question submitted to him as an ar- 
biter is that of measurement and he does not substantially 
change the final estimate upon which payment was mude in 
this respect. 

On page 45 will he fonnd the allowance of 11,258.14 
yards of masonry, July 16, 1875, approved by both Oertly 
and Hozie (p. 46). On page 48 will be found the allow- 
ance of 4,550 yards of masonry, September 24, 1875, ap- 
proved by both Oertly and Hozie, and on page 51 will be 
found the allowance of the whole amount, 21,739-2 yards. 
December 21, 1875, the same as in the final measurement 
and approved by both Oerily and Hoxie (p. 52). 
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The next error complained of hy the District is that the 
allowance for coping was at 74 4-10 cents per foot insteal 
of .40 per foot. 

The Court says (p. 59) that this was the result of a settle- 
ment of a controversy upon this point as to the price to be 
paid. This settlement ought to be conclusive as to this 
error. 

The counsel gives as a reason for the claim that it should 
have been at .40, that it was certified according to the con- 
tract. 

By this he means the statement of Hoxie, made April 
15, 1878. There was no power given to Hoxie to deter- 
min by his certificate the price at which coping or anything 
else should be paid and especially to overrule any settle- 
ment of a controversy that had been made more than two 
years before between the Commissioners and the contractor. 

If counsel gives so much force to this statement of 
Hoxie, why does he not allow us the item stated therein 
of this coping stated as masonry at $2,052.70? (p. 58.) 

In former brief we have submitted to this settlement as 
to the extra price, but we have insisted, and do now insist 
that snch settlement was limited only as to such extra price, 
and that the Court erred in not allowing the payment of 
coping besides as masonry. There has been no payment 
for it as masonry (p. 59). 

We heartily concur in the authority quoted hy counsel 
(brief, p. 20), that 

“When parties have appointed an arbiter to measure, 
and have contracted that payments shall be made according 
to such measurement, they are bound by it.“ 

We ask that both parties be held bound by it in all re- 
spects and that the Court will not countenance the proposi- 
tion that when such arbiter has once made his decision and 


dean 3 ey 


„ Zrr.rre tet AS! 


Ra eRe ie tes He. 


rR ey oF @D 


— . ee 


8 A ae 


7 


settlement and payment has been made thereon, he can of 
his own motion, or at the suggestion of one of the parties, 
years afterwards, review his finding without giving the 
other party an opportunity to be heard. 


III. 


The third specification of error assigned by counsel for 
the District is based upon an assumed difference between 
the words “perch” and “cubic yard.” Counsel assumes 
that the Court intended to fix the quantity at 1090.8 
perches of dry wall, as stated in the unauthorized measure- 


ment of Hoxie, at p. 66. 
Even if the Court were authorized to consider this as 


evidence as to the quantity it certainly did not intend to 


make a discrimination between the words “perch” and 
“cubic yard.” In finding 36 it uses the words “cubic yard.” 
In its opinion (p. 77), the Court say we have “found that it 
was worth $3.50 per perch instead of $2.50 as allowed.” 

The term “perch” does not appear anywhere except in 
this exparte statement of Hcxie. In the contract itself in 
the various estimates and elsewhere, the term used is “cubic 
yard.” Hoxie had allowed $2.50 per perch. It is manifest 
that the intent was simply to add one dollar per perch to 
this estimate of value. If there be any difference between 
perch and cubic yard it is a difference of technical terms of 
which the Court was not aware. 

The definition of a perch by Webster is “In solid 
measure a mass 163 feet each wav.” Of course this could 
not be meant by either Hoxie or the Court. 

But we insist as in former brief that this unauthorized 
measurement of Hoxie of June 30th, 1876 (p. 66), so far 
as it contradicts the measurement of January 6, 1876 (p 62) 
is not entitled to any consideration whatever. The same 


may be said as to the estimate of May 10, found on page 
65. The engineer designated by the contract had made 
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his measurement, and certified to its being correct, on 
January 6, 1876. His power as an arbiter was then fully 
exhausted, and both parties ought to be bound by it. The 
difference between the two estimates is entirely one of 
measurement. That Hoxie should be allowed to come in, 
several months afterwards, and without notice to Shipman, 
attempt to review the decision of Oertly, who was us fully 
authorized to act as he, is most plainly unjust. There is 
no authority to appeal from Oertly to Hoxie. We invoke 
the authorities in relation to the finality of the decision of 
an arbiter quoted by counsel for the District in support of 
our position. As to the measurement of Hoxie outside of 
the measurement of May 10th, and which is carried into 
the estimate of June 30th, either the whole of his estimate 
should be received as correct, and which would make the 
amount $7,292.45 performed after the payment of, the first 
estimate on New Cut Road, or the whole amount with the 
aldition of the increased price of dry wall fixed by the 
Commissioners should be allowed. The increase of price 
is to be governed by the finding of the Court, for the 
authority of the engineer, as to fixing amounts due, is 
limited to measnrements and not to prices. This would 
make this work still unpaid for amount to $8,403.16 instead 
of the charge made by Shipman, or if the distinction sought 
to be made between “perch” and cubic yard should prevail 
it would be $289.26 less, if the calculations of counsel for 
the District in his brief be correct. 


IV. 


As to the lining behind the wall we desire to refer to 
former brief and to the opinion of the Court which seems 
to us conclusive. 


The cocnsel urges the receipt of Shipman in full settle- 
ment of the voucher (p. 55) as a bar to the claim of lining. 
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There is nothing in the voucher, receipted, relating to 
the lining. Upon reference to the final measurement (p. 53) 
it will be seen that the decision in reference to the lining 
is expressly reserved. It is àa memorandum, added after 
the amount showing the final measurement is made up, and 
only the $210,683.91 is carried into the receipted voucher. 
It is manifest that the claim of lining is not intended to be 
paid or satisfied. Whether it should be paid or not, is not 
a question of measurement, but purely a question of law to 
be subsequently considered. 

Of course the exclusion of this item in his report of 1878 
could have no bearing upon this question. 


V 


As to the very satisfactory authorities of counsel for the 
District as to the finality of measurements made by the en- 
gineer ‘and of settlements made thereon, we desire to urge 
them upon the Court in support of our position that the 
measurements in regard to the grading found in the final 
measurement should not be disturbed. This measurement 
was made and approved by the engineers of the District. 
The receipt which is urged upon us as a final settlement, and 
which would be final as tothe grading, is also a settlement 
binding upon the District. Such decision by the appointed 
arbiter, followed by a final settlement thereon, cannot be 
set aside except upon principles applicable to arbitration 
and award. A mere mistake cither of fact or of law would 
not be sufficient. The only mistake suggested is one of 
measurement. Even the arbitrator himself after having 


once announced his decision could not set up a mere mis- 
take of measurement, and certainly such measurements 
could not be corrected by the measurement of other parties. 
The finding of the Court does not show such a mistake as 
would vitiate an award. If it did the contractor should not 
be bound by the award, nor by a settlement in pursuance 
of it if the award be set aside. 
See Burchell v. Marsh, 17 How., 344. 
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There is nothing in the voucher, receipted, relating to 
the lining. Upon reference to the final measnrement (p. 53) 
it will be seen that the decision in reference „ the lining 
is expressly reserved. It is 1 memorandum, added after 
the amount showing the final measure: ent is made up, and 
only the $210,688.91 is carried into the receipted voucher. 
It is manifest that the claim of lining is not intended to be 
paid or satisfied. Whether it should be paid or not, is not 
a question of measurement, but purely a question of law to 
be subsequently considered. 

Of course the exclusion of this item in his report of 1878 
could have no bearing upon this question. 
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once announced his decision could not set up a mere mis- 
take of measurement, and certainly such measurements 
could not be corrected by the measurement of other parties. 
The finding of the Court does not show such a mistake as 
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There is nothing in the voucher, receipted, relating to 
the lining. Upon — to the final measurement (p. 53) 
it will be seen that the decision in reference to the lining 
is expressly reserved. It is 1 memorandum, added after 
the amount showing the final measurement is made up, and 
only the $210,688.91 is carried into the receipted voucher. 
It is manifest that the claim of lining is not intended to be 
paid or satisfied. Whether it should be paid or not, is not 
a question of measurement, but purely a question of law to 
be subsequently considered. 

Of course the exclusion of this item in his report of 1878 
could have no bearing upon this question. 
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measurements in regard to the grading found in the final 
measurement should not be disturbed. This measurement 
was made and approved by the engineers of the District. 
The receipt which is urged upon us as a final settlement, and 
which would be final as tothe grading, is also a settlement 
binding upon the District. Such decision by the appointed 
arbiter, followed by a final settlement thereon, cannot be 
set aside except upon principles applicable to arbitration 
and award. A mere mistake cither of fact or of law would 
not be sufficient. The only mistake suggested is one of 
measurement. Even the arbitrator himself after having 


once announced his decision could not set up a mere mis- 
take of measurement, and certainly such measurements 
could not be corrected by the measurement of other parties. 
The finding of the Court does not show such a mistake as 
would vitiate an award. If it did the contractor should not 
be bound by the award, nor by a settlement in pursuance 
of it if the award be eet aside. 
See Burchell v. Marsh, 17 How., 344. 
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VI. 


In support of our position as to the binding effect of the 
letter of the Secretary of the Board of Public Works to 
Shipman in relation to payment at Board rates we desire to 
add the authority of Supervisors v. Schenck, 5th Wall. 772. 

We also cite the same authority as to the District being 
estopped from questioning the validity of the payment of 
the $22,182.92 for the work performed upon the New Cut 
Road as shown by the voucher on page 62. 

The Court in this authority recognizes the distinction be- 
tween executed and an executory contract which was 
made by us in former brief at page 14, and holding that in 
such cases a municipal corporation is estopped by the action 
of its officers to the same extent as in the case of transactions 
between private individuals. 

W. WILLOUGHBY, 
Counsel for J. J. Shipman. 
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BRIEF FOR THE DISTRICT OF COLUMBIA—STATEMENT 
OF THE CASE. 


These are croes-appeals, originating from the following 
facts: From the Aqueduct Bridge, in Georgetown, to the 
Chain Bridge over the Potomac, a distance of about 3 
miles, there is a country road, which, over much of its 
course, runs on the northerly side of the Chesapeake and 
Ohio Canal, called the Canal road. In the fall of 1871, 
John J. Shipman, the complainant, made to the Board of 
Public Works of the District of Columbia written prop- 
ositions to repair the road, which were not accepted. On 
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the 5th day of October, 1872, the board authorized the 
chief engineer of the District to prepare a contract with 
the claimant to put the road in good temporary repair for 
the winter. The same day the clerk of the Board notified 
the claimant of the action of the Board, but without au- 
thority stated it was at Board rates. The chief engineer 
of the District had an interview with the claimant, after 

which the work commenced on the 8th day of October, 
1872. 

On the 28th day of October, 1872, the clerk of the 
Board addressed a communication to the claimant, which 
was received by him, informing him that the chief engi- 
neer had been directed to amend his contract, No 561, 
dated October 8, 1872, by including certain additional 
work, and in the communication stated the price, accord- 
ing to the terms of the contract, No. 561. The claimant 
proceeded and did the work, for which he rendered his 
account, which, upon measurement was settled and paid 
for on the 9th day of January, 1874, according to the 
prices fixed in the contract. Contract No. 561, as set forth 
in finding No. 13, was not signed until about December, 
1873, although it is dated the 8th day of October, 1872. 
But in all the correspondence with reference to the work 
done and to be done, both before and after that date, it 
was referred to and formed the basis of each account and 
settlement. This contract was intended to embody all the 
agreements of the parties with reference to the work on 
the roads. 

Certain additional work became necessary, which had 
not been included in contract No. 561, and, on the 17th 
day of April, 1874, a written extension of the contract 
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was made between the Commissioners of the District and 
the claimant, as set forth in finding No. 22, fixing the 
price as in the original contract for such work as had been 
embraced in it and establishing the price for such as had 

not, and providing that the payment for the work should 
be E in 3.65 bonds at par. This last extension pro- 
vided, among other things, for the stone retaining and 
parapet wall at $5 per cubic yard. On the 4th day of 
June, 1875, the claimant asked leave to substitute North 
River or other suitable coping stone at an extra compen- 
sation of 40 cents per foot, which, on the 19th day of the 
same month was consented to at 40 cents per lineal foot, 
payable in 3.65 bonds at par. 

The claimant applied for final measurement of his work, 
which was made by B. Oertly, assistant engineer, on the 
25th day of January, 1876, in the temporary absence of R. 
L. Hoxie, who had the work in charge. By this measure- 
ment and calculation the work was returned to the Com- 
missioners of the District as amounting to $210,633.91, 
which, after deducting previous payments and credits, was 
paid and receipted for by claimant in full on the 27th day 
of January, 1876. By the contract, No. 561, it is pro- 
vided “in the allowance for hauling, the length of haul 
over 200 feet, and the amount of material hauled, will be 
determined upon an average basis by the chief engineer 
of the Board of Public Works, whose decision shall be 
final; * * * and it is expressly agreed that no money 
shall become due and payable under this contract except 
upon the certificate of such engineer as hereinbefore pro- 
vided.” The settlement and payment by the Commis- 
zonen according to the measurements of Mr. Oertly, the 
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assistant engineer, was made upon an unsigned certificate 
of the engineer, approved by Mr. Oertly. The unsigned 
certificate is as follows: 

I have carefully examined the amount, ‘and find 
the prices according to contract, and the computa- 
tions correct. The amount due the contractor is to 
be ascertained by deducting from the above costs of 
the work the total advances unsettled, and, also for 
——— not previously 820 the sum oe 


187-. 


On the 15th day of April, 1878, R. I., Hoxie, the 
chief engineer, transmitted to the Commissioners a final 
estimate, with certificate in form, af the amount of work 
done by the.claimant, and acomputation af ita value. To 
this final measurement and computation, B. Oertly, who 
had made the former measurement and computation, cer- 
tified that the prices were according to the contract, and 
the computations correct. ‘This cartificate. was full in 
form, and was approved by the chief engineer, Mr. 
Hoxie. By this computation the amount of $210,633.91, 
returned by Mr. Qertly on the 25th day of January, 
1876, is reduced to 8168, 832.50. This 1 in 
the measurements is made as follows:: 

Grading allowed by Mr. Oertly.. $9,665 40 
Grading allowed by Mr. Hoxie.. 782 88 


‘Difference .........ccsscscse secceseecseees $8, 882 52 
Coping allowed by Mr. Oertlv... $9,887 Ol =~ 
Coping allowed 1 80 Mr. Hoxie.. . 75 373 38 
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. $7,893 41 


ments — scecccee: oscces * 41,801 41 


Of this discrepancy, $20,459. 15 is 3 for by 
the fact found that the retaining wall was built thicker 
than the specifications in the contract authorized, by reason 
of which 4,091.83 cubic yards of masonary was used, 
and, as stated in the report of Mr. Hoxie in the twenty- 
eighth finding, was useless excess of masonry. 

In August, 1875, damage had been done another rvad 
kiown ae the New-Cut road, which the claimant was au- 
thorized to repait under his contract No. 561, as extra 
work. The claimant did the work under this extension 
of the contract, and, on the 29th day of December, 1875, 
rendered u bill to Chief Engineer Hoxie for settlement. 
This bill was not made out according to the contract, but 

purported to be a bill of actual costs, with 20 per cent. 
added for profit and was fully itemized. 

This bill, on the 6th day of January, 1876, was, with- 
out any specification or reason assigned therefor, raised 
and stated in the aggregate at $22,182.92. It was certi- 
fied to by Mr. Oertly, assistant engineer, on the 10th day 
of January, and paid in full at $22,182.92. On the 23d 
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day of February, 1876, the claimant rendered an addi- 
tional bill for work on the same road, amounting to 
$6,682.20, on the same basis as his former. The work 
embraced in these last two bills was measured and com- 
puted by Mr. Hoxie, in conformity with contract No. 561, 

and the whole work, including both thus compated, 

amounted to $24,352.29. This result was also certified 
by Mr. Oertly, according to the contract, and correctly 
computed. In this computation the price of 1,090.08 
perches of dry wall was credited at $2.50 per perch, there 
being no price provided in the contract No. 561 for dry 
wall. This credit,.under the thirty-fourth finding, would 

be worth $3.50 per cubic yard, so that the value Pree 
would be about $3.25 instead of $2.50. : 


PETITION. 


The claimant’s petition purports to set out contract No. 
561 and the extension thereof of the 17th day of April, 
1875, as eet forth in findings Nos. 13 and 22, with the 
following bill of particulars, together with 1 common 
S ounts: 


33,232 cubic yards of haul, 1, 650 feet over 

200 feet, at 1} cents per 100 feet, = 

20.62} cents per cubic yard. . . .. ' $6,854 10 
Stone excavation, 1,661.53 cubic yards of haul, ä 

as above, at 20.6 ‘cents per cubic yard... 342 60 
913.39 cubic of stone mason „ audited | 

at $5 per cubic rd, which s have been : 

at $6.50, the Board Sie making a differ- * 

ence of. „ csageimanetill . 1,370 08: 
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See certificate of B. D. Carpenter, engineer in charge, 
of date February 4, 1876. 

The following items not embraced within either audit 
aforesaid are for work and labor done and performed under 
the extension of contract aforesaid, and under the written 
orders and directions uf the Commissioners of the said 
District and actual superintendence of the engineers of 
the said District, and to the satisfaction and acceptance of 
the Coimmissioners of the said District, to wit: 

492 cubic yards coping, which should have 

been measured as stone masonry, at $5 per 

cubic eee . . . . 2, 460 00 

See of petitioner of June 4, 1875, 


nd. answer of engineer thereto. of June 9, 
1875, marked, respectively, Exttibits Nos. 5 


‘and 6, and extension of contract before de- 


scribed.) 
114 cubic yards of masonry, at $5 per cubic 

yard (see Exhibits 7, 8, and 9) ............. 570 00 
Ree ete 1 : 41 00 
4,624 cubic yards of earth excavation neces- 155 


‘sary for. — of retaining wall on 
canal road, at 40 cents per cubic yard. 1, 849 60 
er measurement, Exhibit No. 

1 


) 
4,528 cubic yards of broken stone necessary 
for drainage back of retaining walls, at 
$4.50 rr = 
’ gineer’s estimate, January 26, 1876, 
voucher No: 1134, Exhibit No. 11)....:... 20,376 60 
Balance due on Conduit road. This is for the 


eee 23328 67 
Extra work under contract No. 561, as per 
order of R. L. Hoxie, engineer in charge, 
as per pay- rolls and furnished as 
per extra work (see Exhibit No. 12). . 6, 682 20 


— —y— ‘hy vinnie of ve- 
pairs, at 75 cents per cubic yard, $90 

All the work performed and materials farnished above 
described were under aforesaid contracts, and the written 
orders and directions aforesaid, and were accepted: by the 
Board of Public Works and the Commissioners of the 
said District, for the uses and benefits of the said’ District 
of Columbia, and prior to the 14th day of March, 1876. 
The aggregate amount so claimed upon the work above 
described, and which has not heen ‘andited ‘or paid,’ is 
$40,961.85... 

The petitioner fyrther says that theamonotof $22,595. 75, 
audited by the Auditor of the Board of Public Works, as 
‘appears at page 421 of the report of the Commissioners of 
1876 aforesaid, there has never been paid to him but the 
sum of $21,267.28, leaving still due him on account of 
the amount ‘so audited the sum of — N e get 
paid the sum of 842, 290.32. . 

Traverse, filed November 12, 1880. 

And now. comes the Attorney-General, on: behalf. of 
the District of Columbia, and, answering the petition of 
the claimant herein, denies: each and every allegation 
therein contained, and asks for judgment thet the: petition 
be dismissed. 

On the 10th day of May, 1881, in pursuatice of leave, 
the claimant filed an amended petition, asking leave to re- 
form the written agreement set forth in his original peti- 
tion, in consequence of accident, inadvertence, mistake, or 
clerical error in the writing thereof, so as to include pay- 
ment for the haul of earth, sand, and gravel and other 
material at Board rates. 


* — ou 


, * ** 
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On the 25th day of January, 1882, the respondent filed 
a further plea of set-off, with the ee e rges 
tioulars · o counter-claim: — 


Bill of particulars of counter-claim, filed December 14,1882. 
T mistake f fact t 
—.— 2 in canal wall a 
-* amount 
yards, at €5. 


by contract, 4,091.83 cubic 

T 5 000.0 —— 6 6 0 %%% % % „ 06600 660 2000 $20, 459 2 

o. overpayment on accoun 

— paid in mistake of 

fact ———6** „„ ff . $9, 887 01 
Correct pmount due... . 4 6 % 6, 820 68 

| — r . 

Excess overpaid „ —— . , 4,666 33 


— hapa of ſuet for grading: " 


For excavation... . 60, 665 40 
3 *ũ „ 7,893 41 


_ Excess owerpeid. . . . . ... ., 16, 778 98 


To yment on account of work on New 


Cut by mistake: 
Amount of work done...... $20, 182 1 


SRS ree on oe 
count... ...... ... ...... 22, 182 92 
8 n 2, 000 21 
. . 43,801 62 
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_ FINDINGS OF FACT. 
Thirty-seven findings of fact were made by the court, 
which will be presented in connection with the particular 
errors to which they apply. | 


FINDINGS AND CONCLUSIONS OF LAW. 


On the foregoing fects the court decides se conclusions 
of law: 
7 I. 
That the claimant is entitled to no allowance for the 
following items in his petition and amended petition: 


The claim for haul..,..:...:.cc0000 sessesesesaces . 06, 854 10 
The claim for diffrence between Board rates di 23 ernadi 

and rates paid for masonry... be 08 
The claim for coping as masonry . 8 .. 2,460 00 
The earth excavation for retainingwalls . .. . I, 840 60 
The alleged balance due on the Conduit road.. 328 67 
The d between the amount andited 

and the amount to the * 1, 328 47 
Excavation for lining of retaining wall. . . . 2, 000 00 


The claim for loss on on the sale o t 
cates and bonds received by him from the 
deſendants im payment for the work done 
under his contract. ͥ — 33, 679 53 


be. 


meer to peine ems; 
count of the following items in the bill of denen . of 


their counter-claim : 
yment on account of stone masonr 
923 wall. eee 22 — 
yment on ‘account of coping............ 4, 
Overpayment on account of t road.. 2, 000 21 


—ä — 


| 
H 
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III. 


That the claimant is entitled to be allowed the follow- 
ing items in his petition to the several amounts set oppo- 
site each : 


On account of 4,528 cubic: yards of broken 
stone for drainage back of retaining walls, 


at $1.25 per cubic yard $5 660 00 
On — — ſor work on the 5 
1 Q (( cvovccsivies 3, 268 38 
TORI, . eee eee ess 8, 928 38 
IV. 


The „ defendant § is a entitled to allowance of the following 
items in their said bill of particulars, and to oe 


: amounts : 


rl 185.82 
ou — — the Canal road, 


at 30 cents 
2 dna of fet for 15,185.82 
r e 8 
yard . . . . 3, 720 62 
S » eee, 


The claimant is entitled to judgment for the difference 
between. the, amount allowed to the. claimant and the 


| A „ 


payable — 1, 1876. 
VI. 


That ‘contract No. 661 does not require to'te ieformed, 
in order to conform. to the understanding of the parties. 
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JUDGMENT. 


The court 0 jodgment in favor of the claimant 
for $652.11. | 


oe Se 
From this judgment both parties appealed. — 


SPECIFICATION OF ERRORS. 


1. The court erred in its second conclusion of law, 
which is “that the defendants are entitled to no allowance 
on account of the following items in the bill of partica- 
lars of their counter-claim: *— 

Ov ment on account of stone masonry in 

al —ů — 3 ont — 
t on account of coping...... ... 

— ee t road... 2.000 21 

2. The court erred in its’ third ä law, 
which is “that the claimant is entitled to be allowed the 
following items in his petition to * amounts set 
opposite each: 

On account of 4, 528 cubic yards of broken 

‘stone for drainage back of retaining walls, 


at $1.25 per cubic yard. . . $5, 660 00 
On account of balance due for work on the 

New Cut road.........- 6456õ429«««%ũ 6 | 3, 268 38 

renne 8, 928 38 


— — | ic um r aS 
7 


— — 
( 
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3. The court erred in its fifth conclusion of law, which is 
“ that the claimant is entitled to judgment for the differ- 
ence between the amount allowed to the claimant and the 
amount allowed to the defendant, $652.11, as due and 
payable January 1, 1876.” 

4. The court erred in entering judgment in favor of the 
claimant and against the respondent for $652.11. 

5. The court erred in not entering judgment against the 
claimant, and in favor of the respondent for $30,322.63. 


BRIEF OF ARGUMENT. 


Before entering upon the discussion of the several spe- 
cific errors assigned, it may be well to suggest such gen- 
eral. facts as seem pertinent for consideration in the limi- 
tation and definition of the whole case. Contract No. 
561, being the thirteenth finding (Rec., pp. 19, 28, inclu- 
sive), pervades the whole case as a controlling fact. It, 
with its extensions under the findings of fact, with the 
single exneption of one.item—the dry wall—furnishes the 
prices, the mode of measurement, the items to be allowed, 
the all-pervading power of this contract may not pase un- 
observed, attention is called to the claimant’s bill of par- 
ticulars (Rec., p. 6), which states: 

“All the work and materials farnished 
ahove described were under aforesaid contracts.” 
(Referring to contract No. 561 and extensions of same, 

as set forth in findings Nos. 13 and 22.) 

It ia referred to by number as 561 in finding No. 5 

(Neo,, p. 14); finding 7 (Rec., p. 19), claimant calling it 


— ” 5 
e i aa nalts ce d e e eee eee eee 
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JUDGMENT. 


The court rendered Judgment in favor of the claimant 
for $652.11. : 


APPEALS. - 
From this judgment both parties appealed. — 


SPECIFICATION OF ERRORS. 


1. The court erred in its second conclusion of law, 
which is “that the defendants are entitled to no allowance 
on account of the following items in the bill of partica- 
lars of their counter-claim: — 


Overpayment on account of stone masonry in 


. A ˙¹·w¹L̃ ⁰L Le n 459 15 
Overpayment on account of coping...... ... 4, 566 33 
Overpayment on account of New Cut road... 2,000 21 

2. The court erred in its’ third conclanion of law, 
which is “that the claimant is entitled to be allowed the 
following items in his petition to the several amounts set 


opposite each : 


On account of 4,528 cubic yards of broken 
stone for drainage back of retaining walls, 


at $1.25 per cubic yard ..... $5, 660 00 
On account of balance due for work on the 

. — sank: cnprensnescntetiicies: 3, 268 38 

...en 8, 928 38 


— — — — | „ 
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3. The court erred in its fifth conclusion of law, which is 
“ that the claimant is entitled to judgment for the differ- 
ence between the amount allowed to the claimant and the 
amount allowed to the defendant, $652.11, as due and 
payable January 1, 1876.” 

4. The court erred in entering judgment in favor of the 
claimant and against the reepondent for $652.11. 

5. The court erred in not entering judgment against the 
claimant, and in favor of the respondent for $30,322.63. 


BRIEF OF ARGUMENT. 


Before entering upon the discussion of the several spe- 
cific errors assigned, it may be well to suggest such gen- 
eral facts as seem pertinent for consideration in the limi- 
tation and definition of the whole case. Contract No. 
561, being the thirteenth finding (Rec., pp. 19, 28, inclu- 
sive), pervades the whole case ss. controlling: fhet It, 
with its extensions under the findings of fact, with the 
single exveption of one item the dry wall—furnishes the 
prices, the mode of measurement, the items to be allowed, 
and the final mode of computation and settlement. That 
the all-pervading power of this contract may not pass un- 
observed, attention is called to the claimant’s bill of par- 
ticulars (Rec., p. 6), which states: ne 

“All the work performed and materials furnished 
above described were under aforesaid contracts.” 
_ (Referring to contract No. 561 and extensions of same, 
as set forth in findings Nos. 13 and 22.) 

It ia referred to by number as 561 in finding No. 5 

(Rec., p. 14); finding 7 (Rec., p. 19), claimant calling it 


14 
“my contract.” It is embodied in the audit and settle- 
ment, both in its terms and by number in finding No. 9 
(Rec., p. 17); by request of claimant it is amended so as 
to embrace macadam work in finding No. 12 (Rec., pp. 
18 and 19). It is set forth in fall in finding No. 13 (Rec., 
pp. 19 and 20). In finding 15 it is referred to by num- 
ber (Rec., pp. 22, 33). It is referred to by number also in 


was referred to and adopted by the parties as their con- 
tract for that work, as shown by findings 31 and 32 (Rec., 
pp. 60 and 61). 

Finding No. 30 (Rec., p. 60) declares that no work was 
doneor material furnished for the Conduit road. The sub- 
jects of contention are, therefore, confined to the two roads, 
the one leading from the Aqueduct Bridge to the Chain 
Bridge, the other the New Cut road. The previous refer- 
ences to the findings of fact show that these come within 
the provisions of contract No, 561. The sixth conclusion 
of law determines that the contract, No. 561, does not re- 
quire to be refurmed in order to confurm to the under- 
standing of the parties, (Rec.,p.68.) Hence this contract, 
with its several extensions, treated as a unit, becomes the 
law to the parties in this case, It is, then, only 
to apply it to the facts as found 20 reach a Just result. 

The first item in the first error assigned is the rejection 
of overpayment on account of stone masonry in the canal 
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wall, $20,459.15. The specification in the extension of 
the contract, finding No. 22 (Rec., p. 38), provides: 
The thickness is to be four-tenths of its height. 
By the same contract, on the same page, it is provided : 
It is further that all work contemplated by 


this it shall be performed in strict accordance 
with the specifications hereunto annexed. 
The contract, thirteenth finding (Rec., p. 30), declares : 
oy is further that the measurements 
shall 


made by the chief engineer of the party of 
the first part, or his assistant. 
The same contract, section 8 (Reu p. 28), provides: 
And it is further agreed that partial payments 
shall be made by the duly authorized financial agent 
— — the monthly es- 
timates of ief engineer of the Board of Public 
Works aforesaid, and that whenever the said chief 
engineer aforesaid shall certify, in writing, that the 
party of the second part has completely performed 
this contract on his part, and shall submit, with said 
certificate, his estimate of the amount due the party 
of the second part, then, within thirty (30) days, as 
hereinafter provided, the perey of the second part 
shall be entitled to receive the full amount due under 
this contract, deducting therefrom all previous par- 
tial payments which may have been made as herein- 
after mentioned. 


And it is further expressly agreed that no money 
shall become — and — — this — 
except upon the certi of said engineer, as 
inbefore provided ; and the said party of the second 
—— agrees that he shall not be entitled to 

or receive payment for any portion of the 
aforesaid work, except in the manner set forth in this 
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agreement; and when each and all of the stipulations 
hereinbefore mentioned are complied with, and the 
33 have given his certificate to that effect, 
a final settlement shall be made in writing between 
the parties, and the whole amount found due the 
party of the second part under this ountract shall be 


under di- 


than upon the — the said engineer, as 
vided above, if, in the opinion of the said party of the 
first part, the vigorous prosecution of the work. will 


The twenty-ninth finding (Res., p. 50) states: 
1 in — 
ing thicker, and contains 4,091.83 cubic yards of 
masonry more than it would have contained if it 
had been constructed according to the epecifications. 
In the report of Mr. Hoxie, chief engineer, twenty- 

eighth finding (Rec., p. 56), he state:: 

In the former account the contractor was allowed 
for a useless excess of masonry over the specifications 
of his contract and the instructions given him. The 
excess is wholly unnecessary, and the contractor was 
| ly warned by myself that he would not be 
for it. He persisted, however, in i 
the wall to suit himself, giving at one time as a rea- 
son for the increased dimensions of the parapet wall 
that it was cheaper for him to increase these dimen- 
ions in order to work in the stone as it came from 
The report, computations, and certificate in this find- 
ing were made in 1878 ; were full, regular, and in all re- 


* 
n rr 1 0 
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conformed to the contract. On the 27th of Janu- 
ary, 1876, this excess of masonary had been paid for in 
full, as.shown by the receipt of the complainant, set forth 
in finding No. 27 (Rec., p. 55). This payment was made 
on a measurement and estimates made by B. Oertly, as- 
sistant engineer, in which this excess was included, and 
upon an unexecuted and unsigned certificate as to the ac- 
curacy of the measurement or the correctness of the com- 
putation, as set forth in the 26th finding (Rec., pp. 53 
and 54). - 
The twenty-ninth finding (Rec., p. 59) states: 
This variation was made with the knowledge and 
consent of the Commissioners an of the engineer in 


e edhe 2 of the reasons given 
for doing it, and it might at any time have been 


known to the chief iner had he made i uiry or 
past ing nquiry 

The statement in this finding does not justify or excuse 
its payment. 

(1) The reason given as above set forth was that “ it was 
cheaper to the contractor, in order to work in the stone as 
it came from the quarry.”: | 

(2) The variation was made by the contractor with no- 
tice from the chief engineer “ that he would not be paid 


for it” (twenty-eighth — Rec., p. 36), as above set 


forth. 

(3) The knowledge and consent of the Commissioners 
individually, when not acting as a board, by which a 
written contract made as a board, without evidence of any 
approving action by the board, would be insufficient in 
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— the contract or its terms. (Vide 
Wachob and Me Donnel v. School District of Bingham, 8th 
Philadelphia, 568 ; Turnpike Road v. Craver, 45th Penna. 
State, 386; Sehool District of Dennison v. Pashaton, 89th 
Penna. State, 395; Holiinson v. Frankford, 121 Mass., 


„renn by the Board for the 
work should be construed as u ratification jt would be in- 
cumbent on the claimant to’ show the Board had knowl- 
edge that the excess was included in the estimate paid. 


Ne Owings v. Hall, 9 Peters, 629; Burrow v. O’Brien, 


4 Russell, 395. There is no direct evidence of such know!- 
edge. The inference that as the estimate included it, there- 
fore they knew, is rebutted by the fact, as shown by the 
estimate, that it was included in an aggregate in the follow- 
ing form: 

* 4 1739.2 eabie yards of retaining wall at $5, $108,- 


(5) Such payment involved a change: in the contract, 
whieh provided: The work contetphated by this agree- 
ment shall be performed in strict accordance with the 
specifications hereunto annexed.” The sixth finding of 
law (Rec., p. 68) rules * That contract No. 61 does not 


require to be reformed in order to conforni to the under- 


standing of the parties“ Hence, to conform to the 


‘understanding of the parties, this item of $20,459.15 


should have been excluded from the estitnute; its pay- 
ment was a mistake, and the refusal of the Court of Claims 


to allow it a6 a counter-claim was an error. 


a 
’ 
; 
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— i the fat éror nligoed i $406.38 
overpayment on account of cuping. The material = 
bearing upon this aré: 

By extension of cotittact No. $61, werte Gait: 
ing (Ree, p. 38), the parapet wail with coping te pe sided 
for, and the price fixed at $5 per cubic yard for the whole 
work, , This extension was modified ss per finding No. 
24 (Rea, pp. 41, 4, by a proposition in writing made 
by the claimant on the 4th day of June, 1876, in which 
he proposes “that be be allowed to ‘nse for thé 
North River or other suitable coping stone, for which he 
de allowed an extra compensation of 40 cents per foot.” 
This proposition was accepted by tife chief engineer on 
the 19th day of June, as follows : 

J. J. SHIPMAN : 


ess the | 
contract No. 441. 

; Works to include’ the finishing of the 

} the Little Falls road, with, North 
at cents per neal fact, payable in 3.65 
par. 

The work was done ander this modification of the con- 
tract. By the terms of the contract, the letter of the 
claimant and the response of the engineer, claimant was 
entitled to receive. $5 per cubic yard, and 40 cents extra 
per lineal foot for the coping stone. By the uncertified 
computation of Mr. Oecrtly, finding No. 26 (Rec., p. 53), 
he is allowed for 13,289 running feet of coping-stoue, at 
74,4; cents per foot, $9, 887.01. 


r eee. orien, tt ks deel 
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By the regularly certified computation of Me. Hoxie, 


the engineer, which was made upon the basis and accord-. 


ing to the terms.of the contract, as set forth in finding 
No. 28, the coping stone is as follows: 13,301 50 L. F. 
North River coping, at 40 cents, $5, 320. a — 
of computation, $4, 566.33. 


It is maintained that the calculation by Mr. Hoxie. 1 


correct : 

(1) On the ground that it 2 

(2) It is certified according to the contract. 

(3) That, as the provisions of the eighth section of the 
contract (Rec., p. 28), establishes “that no money shall be- 
come due and payable under this contract, except upon the 
certificate of said engineer, as hereinbefore provided, and 
the said party of the second part further agrees that he 
shall not demand or receive payment ſor any portion of 
the aforesaid, work except in the manner set forth in this 
agreement.” Under thie clause we maintain the certifi- 
cate of the engineer is final. oy 


| “ When parties bave appointed an erbiter to mess- 
ure and have contracted that payments shall be made 
acoording to such measurement they are bound by 
| — Vide Herdio v. Belger, 47 Penna. State Report, 


296) 
Hence the court erred in rofuiag the allowance of this 
item.of the counter-claim of the respondent. : 
The third item in the first specification of error is over- 
payment on account of New Cat road, $2,000.21: This 
item may be properly disposed of in connection with the 
second item in the second assignment of errors, which was 


.- Caldwell, 61 Penna, State Report, 


> 
2 
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allowed ee court as wher et 8982 
which is: ! 
On account of balanee due on work on Mew Cut 


. New Cut road is embraced in an 


acceptance by the claimant of the terms proposed i in the 
following letter 
ENGINEER’s OFFICE, 
District or COLUMBIA, . - 
Washington, D. . May 31, 1875. 


Jokx J. ‘Suipmay, 


Sin: You are authorized i epi tal and 
culverts in- the vicinity of the work now being per- 
formed by you along the Little Falls road, which has 
teen damaged the late storms, as extra work under 
asf) UR She tate ened of Fels 


ou wi t this order with your bill 
7 — 2 Hf gre U be done under ‘the direction 


ur work, whi 
11 —— Mr. Carroll, overseers. 
Gili Be „ . I. HOXI 


Tien. Engineer U. &, Engineer of D. 


is acl The complainant ed 
work urider this oohtract, and rendered two acodunte for it. 


The first, set forth in finding No. 32 (Res., 


pp. 61 and 62), aggregated. „ — $15; 084 39 

The second b Pp: 63 ad fe Tigre be 
60)... . frre. tete. es- ente 6,682 20 
Total of 4 Ie 41, 616.50 


The chief engineer measured and . the same 
work accorditig to the coiitract, as set forth in finding No. 


35 (Ree., pp. 64, 65, and 66), by which the whole work 
was shown to amount to $24,352.29, showing the amount 
of the estimate of the engineer above bitls: rendered by 
complainant, $2,735.70. As the work was done under 
the terms of the contract No. 56t, the estimate of the en- 
gimeer, in accordance with the priaciple before stated, is 
conclusive on both parties, and the compatation of the en- 
gineer must be accepted as final. 

For the work on this road, the-claimant eras entitled to 
receive $24,352.29. By the receipt of ‘the claimant, as 
set forth in finding No. 33 (Rec., p. 63), he did re- 
ceive $22,182.92. Balance unpaid on this work by esti- 
mate of an engineer, $2,169.37. Bat in the computa- 
tion of the engineer, 1,090.8 perches of dry wall is 
credited at but $2.50 per perch ; whereas, by the thirty- 
sixth finding (Rec., p. 67), it is found to be worth $3.50 
per cubic yard. Reducing the 1,090.8 perches to cubic 
yards, there would be 1,010} cubic yards, which, at 
the value found by the court at $3.50, would show that 
the estimate of the engineer should be increased from 
$2,727 to $3,536.75, making a difference in favor of the 
claimant of $809.75 ; thus making the total credit which 
should be allowed claimant on account of the balance due 
on the New Cut road $2,979.12. The Court of Claims, in 
the second item of the second ertbr, allowed a credit of 
$3,268.38. Subtract the true amount, 82,979. 12, would 
leave the balance of $289.26 to be subtracted from the 
eredit allowed by the court. To this extent the Court of 
Claims erred in the second item of the second error. 

The first item in ‘the secund error which the Court of 
Claims found in favor of the claimant is: 

On account of 4,528 cubic yards of broken stone 


: coc) SR a ala gO 

yard, $5,660. 

-Thie claim should: not have been allowed. ‘The fact 
with reference to this item are— . 

Contract No. 561, finding No. 22 (Ree., pp. 37, 38), 
RE ERC tae eat tea Ue — 
tion d, Res, p. 38): 5 

The stones mast be laid in a goed, workmantike 
manner, well. bonded: ; — — 
flashed with mortar. wis, and a laing coarse 
_ gravel twelve inches in K 
the retaining wall. 


Finding No. 29 (Neo,, pp. 59, 60), states, “ The speci6- 
cations call for gravel s a lining at the back of the retain- 
ing wall. There being no gravel near the line of the 
road, at the claimant’s request broken stone was substi- 
tuted, with the defendant’s consent. The claimant has 
not been paid for this lining otherwise than as the same 
may be held to be included in the contract price for the 
wall.” 

The above include all the facts with reference to this 
claim. From these facts it appears that gravel lining 
was provided for in the price of the wall at $5 per perch, 
which was. paid; that to accommodate the claimant, in 
consequence of the great distance he would. have to haal 
the gravel, at hie own request he was permitted to substi- 
tute broken stone. It is nowhere claimed or found that 
the broken stone was better than the coarse gravel. There 
is certainly no fact from which the legal inference can 
rightly flow that the respondent should pay the claimant 
$5,660 for that which in no way benefited the respond- 


2 eee e e ee 
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ent, and which - wis an advantage only to the Claimant. 


his item, although it was mentioned was in the computa- 


tion of Mr. Oertly, finding No. 26 (Rec., 53), was not al- 


lowed. With this item excluded by finding Na. 27 (Rec., 


A), the complainant recipted and , acknowledged. vettle- 
ment in full. In. the afficial measurement and. certifica- 


tion by Mr. Hoxie, finding No. 28 (Rea, 50), the item was 
excluded. “Henge the conclusion of law by which the 
aum: of. 65.660 is found in favor of the claimant in the 
first item of the second error assigned is erroneous. 

If thecourt concurs in the views expressed concerning 
the errors already discussed, or any of them, the sequence 
follows that the third and fourth errors assigned should 
be sustained. In support of the fifth error it is main- 


_ tained that the Court of Claims should have reached the 


following conclusion : 

The respondent should have been allowed the follow- 
ing items of its counter-claim : 
Overpayment on account of stone masonry 

in canal wall . . sees — $20,459 15 
Overpayment on account of coping............ 4,566 33 
Overpayment by mistake of fact for 15,185.82 

cubic yards of grading in the Canal road, 

at 30 cents per cubic yard, as per fourth 

conclusion of the Court of Claims.......... 4, 555 75 
Overpayment by mistake of fact for 15,185.82 

cubic yards of haul on said Canal road, at 

24} cents per cubic yard, as per fourth con- 

clusion of the Court of Claims 3, 720 52 


* 


Claimant should be credited. with balance due 
for work on the New Cut road, as above de- 

1 ‘sevibed,' being the sesond item in the three 

ä conclusion of the Court of Claims... . . . 2, 979 12 
: * % ot! ' . 11 — 


. . «* — 


Acunt dus repbndent. . .. 30, 2 63 
For which amount the Court of Claims should: have 
1 in favor of the respondent, and in that 


un did not, it erred. , a : 
„ ods eier vais ä e. A. JENKS, : 
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1 At a stated term of the circuit court of the United States 
within and for the sixth judicial circuit and eastern division 
of the southern district of Ohio. begun and held at the court-rooms, 
in the city of Columbus on the first Tuesday of December, bein 
the sixth day of that.month, in the year of our Lord one thousan 


8 and eighty-one, and of the Independence of the 


e 
resent: The Honorable Philip B. Swing; judge. 
Among the proceedings had were the following, to wit: 


THE MINNEAPOLIS AND ST. Louis RAILWAY CoMPANY 


us. 
THE COLUMBUS RolIAxd-MIII. Cour Ax. 


Be it remembered that heretofore, to wit, on the. eighth day of 
May, in the year of our Lord one thousand eight hundred an 
eighty, came the plaintiff, by its attorney, and led in the clerk’s 
office of the court aforesaid in gaid cause its certain petition, © oth 
in the words and figures following, to wit: 


Circuit Court of the United States, Southern District of Ohio, Eastern 
Division. 6 
THE MINNEAPOLIS Ax St. Louis RaILwaY CoMPANY, Plaintiff, 


against 
THE COLUMBUS Rol. LIxG-MILI. Cour Ax x, Defendant. 
2 The plaintifl und it is an incorporated company, duly or- 


neapolis and St. Louis Railway Company. he said defendant is an 


umbus, in said State of Ohio, under its said name of the Columbus 
Rolling-Mill Company; and as such is a citizen of said State and a 
resident of the southern district of Ohio, and the eastern division 


f. 

The plaintiff further says that on the 19th day of December, 1879, 
at the said city of Columbus, Ohio, in said southern district of Ohio, 
and in the eastern ‘livision thereof, the said plaintiff and defendant 
mutually bargained and agreed with each other, as follows: The 
said plaintiff agreed to buy of the said defendant, an the said de- 
fendant then sold to the suid plaintiff, two thousand tons of iron 


in the month of March, 1880, and to be paid for by said plaintiff in 
dash when s0 delivered. The said plaintiff has performed the con- 
ditions of said agreement on its part, and was always ready and will- 
ing to accept the said iron rails, and to pay for the same according 
to the 2 “4 eaid agreement, of which th 
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notice. Yet the said defendant did not deliver the said iron 

3 rails, or any part thereof, to said plaintiff free on board cars 

at its mill at Columbus, Ohio, in the month of March, 1880, 

though duly requested thereto, but wholly neglected and refused so 

to do, to the damage of said plaintiff in the sum of $32,000.00, for 
which it now prays judgment and all other proper relief. 

C. N. OLDS, 
PUf’s Att'y. 
Tue State or MINNesora, | ,. 
Hennepin County, ne 


Charles F. Hatch, being duly sworn, says: He is the authorized 
agent of said plaintiff, The Minneapolis and St. Louis Railway Com- 
ny, a corporation under the laws of the State of Minnesota, and he 
— the statements of the foregoing petition to be true. 
CHAS. F. HATCH. 


Sworn to before me, and signed in my presence, this 6th day of 


May, A. D. 1880. 
M. P. HAWKINS, 
Notary Public, Hennepin Co., Minn. 


And thereupon there was issued out of the clerk’s office of the 
court aforesaid, in said cause, one certain writ of summons, directed 
to the marshall of this district against said defendant, clothed in the 
words and figures following, to wit: 


UNITED STATES oF AMERICA, sia 
Southern District of Ohio, Eastern Division, { ~* 


4 The President of the United States of America to the mar- 
shall of the southern district of Ohio, Greeting: 


You are hereby commanded to summon The Columbus Rolling 
Mill Company (Columbus), a corporation, citizen of, and resident in, 
the State of Ohio, if it be found in your district, to be and appear in 
the circuit court of the United States for the southern district of 
Ohio, eastern division, aforesaid, at Columbus, on the fourth Tuesday 
in the month of May, 1880, to answer unto The Minneapolis and St. 
Louis Railway Company, citizen of, and resident in, the State of 
Minnesota, in civil action for money only. 

And have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 8th day of May, A. D. 1880, and in the 104th 
year of the Independence of the United States of America. 

[sEAL.] WM. C. HOWARD, Clerk. 


Upon said writ was the following endorsement: Civil action for 
money only. Amount claimed, $32,000.00, as damages for breach of 
contract, for which judgment may be taken, unless you answer 

herein on or before the 2nd Tuesday of June, A. D. 1880. 
5 And afterwards, to wit, on the eleventh day of May, in the 
year last aforesaid, came the marshall of this district to whom 
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said writ of summons was in manner and form aforesaid directed, 
and returned the same unto the clerk’s office of the court aforesaid, 
with his proceedings endorsed thereon, clothed in the words and fig- 
ures following, to wit: 


Received this writ at Columbus, O., at 5 o’clock p. m. on the eighth 
day of May, 1880, and served the same in Franklin county on the 
within- named Columbus Rolling Mill Company by delivering a true 
copy of this writ to D. A. Gray, as president, at 11.40 o’clock a. m., and 
a true copy of this writ to U. D. Tunsey, as secretary, at 11.30 o’clock 
a.m. personally on the 11th day of May, 1880. 

J. E. ULLERY, 
L. S. Marshall. 
By J. A. ULLERY. Deputy. 


And afterwards, to wit, on the 8th day of June, in the year last 
aforesaid, there was filed in the clerk’s office of the court aforesaid 
in said cause a certain answer, clothed in the words and figures fol- 
lowing, to wit: 


Answer. 


Circuit Court of the United States, Southern District of Ohio, 
Eastern Division. 


THE MINNEAPOLIS AND Sr. Louis RAILWAY Company, Plaintiff, 
against 
Tue Col uunus RoLLINxG-MILI. Company, Defendant. 


The defendant, for its answer to plaintiff’s petition, says: 
6 It admits that the plaintiff and defendants are incorporated 
companies doing business and having their principal offices 
respectively in the States named in the petition, and that as such 
they are citizens and residents of said States respectively. 
The defendant further admits that it did not deliver two thousand 
tons, or any other quantity, of iron rails to the plaintiff. 
The defendant denies each and every allegation in plaintiff’s peti- 
tion which is not hereinabove expressly admitted. 
HARRISON, OLDS & MARSH, 
7 Ait s for Defendant. 
STATE or OHIO, N aan 
Franklin County, j ~* 


William H. Harrison, being first duly sworn, says: That he is an 
officer, to wit, the treasurer of the above-named defendant, The Colum- 
bus Rolling-Mill Company, a corporation under the laws of the State 
of Ohio, and that he believes the statements and denials of the fore- 


going answer to be true. 
W. A. HARRISON. 


Sworn to before me by said William A. Harrison, and by him 
signed in my presence, this 8th day of May, 1880. 
| ALEX. W. KRUMM., 
Notary Public, Franklin County, Ohio. 
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And afterwards, to wit,on the seventeenth day of December, in the 
ear last aforesaid, an entry was inade upon the journal of said court 
in said cause, clothed in the following words and figures, to wit: 


Tux MINNEAPOLIS AND Sr. Louis Rattway Company, Pl'ff, 
against 
Tur Cotumsus ROLLIN d- MILL. Compayy, Defendant. 


7 This day came the parties, by counsel, and on motion of 

laintiff leave is given the plaintiff to amend its petition in 
thirty days, and thereupon this cause is continued at the costs of the 
plaintiff. 

And afterwards, to wit, on the twenty-second day of December, in 
the year last aforesaid, there was filed in the clerk’s office of the 
court aforesaid, in said cause, a certain amended petition clothed in 
the words and figures following, to wit: 


Tue MINNEAPOLIS AND St. Louis RaILwWA Y Company, Plaintiff, 
against 
Tak Cotumsus RoLLING-MILL. Company, Defendant. 


And now comes the plaintiff, and by leave of the court, and amends 
its petition by substituting for the last paragraph therein the follow- 
ing: 

Yet the said defendant did not deliver the said iron rails, or any 
— thereof, to the said plaintiff free on board cars at the mills, at 

olumbus, Ohio, in the month of March, 1880, but, on the contrary 
thereof, on the 19th day of January, 1880, notified the said plaintiff 
that it repudiated the said coritract, and refused to execute and per- 
furm the same, or to be bound thereby, and did in fact thenceforth 
wholly neglect and refuse to recognize or to execute and perform 
the same; whereupon the said pl'ff notified the said defendant that 
it would go into the open market and purchase said iron rails on the 
best term obtainable, and hold the said defendant responsible 
8 for all damages resulting therefrom ; the purchase of said 
iron rails then being necessary for the uses and purposes of 
the plaintiff in the construction of its railroad then in process of 
construction, and for which uses and purposes the said contract with 
the defendant was made, as was well known to said defendant when 
said contract was made and when the same was repudiated as afore- 
said; and the plaintiff says that by reason of said refusal of said 
defendant to recognize and execute said contract the said plaintiff 
was compelled to, and did, on the 26th day of January, 1830, pur- 
chase for the uses and purposes aforesaid one thousand tons of such 
iron rails at and for the price of 870.00 per ton gross, that being the 
fair market price and the best terms obtainable in the market at 
that time; and the plaintiff further avers that during the month of 
March, 1880, at Columbus, Ohio, the said iron rails deseribed in the 
said contract, of the weight of fifty pounds per yard, were fairly 
worth and of the market value of $70.00 per ton gross. Wherefore 
the plaintiff says that by reason of the premises it has sustained 
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dam in the sum of $32,000.00, for which it now prays judgment 
and all other proper relief. 
C. N. OLDS, 


NVS Att'y. 


THE STATE OF MINNESOTA, N 1 
Hennepin County, 


Chas. F. Hatch, being duly sworn, says: He is the authorized 
agent of the said plaintiff, The Minneapolis and St. Louis Railway 
Company, a corporation under the laws of the State of Minnesota, 

and he believes the statements contained in the foregoin 
9 umendment and in the original petition, as thus amend 


to be true. 
CHAS. F. HATCH. 


Sworn to before me, and signed in my presence, this 20th day of 
December, A. D. 1880. 
| JNO. N. SHAW. 


Notary Public, Hennepin County, Minnesota. 


And afterwards, to wit, on the twenty-ninth day of March, in the 
year of our Lord one thousand eight hundred and eighty-one, was 
filed in the clerk’s office of the court aforesaid in said cause a cer- 
tain motion, clothed in the words and figures following, to wit: 


Circuit Court of the United States, Southern District of Ohio, East- 
ern Division. 


THE MINNEAPOLIS AND St. Louis RAILwWAVY Company, Ti'ff, 
against 
Tue Coiumsus Rol. LIxd- MILL. Company, Defendant. 


Now comes the defendant and moves the court to strike from the 
files the amendment to the petition, because— 

Ist. The additional facts set forth in said amendment and substi- 
tuted for the last paragraph of the petition are immaterial and 
irrelevant. 

2nd. Suid amendment is not such as ought to be allowed. 

HARRISON, OLDS ann MARSH, 
Ati ys for Defendants. 


10 And afterwards, to wit, on the eighth day of June, in the 

year last aforesaid, an entry was made uf on the journal of 
said court in said cause clothed in the words and figures, following, 
to wit: 


MINNEAPOLIS AND St. Louis RAILWAY Company 


v8. 
CoLtumBus RoLLINxG-MII. . Company. 


This cause came on to be heard upon the motion of the defendant 
to strike the amendment to the petition, heretofore filed herein, from 
the files, and was argued by counsel, and submitted to the court; 
upon consideration whereof: the said motion is sustained. It is 


e 
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therefore ordered by the court that the said amendment to the peti- 
tion be, and the same is hereby, stricken from the files; to all of 
which plaintiff excepts, and leave is given | plaintiff to file its 
amended petition in sixty days. 


10} And afterwards, to wit, on the sixth day of December, A. 
D. one thousand eight hundred and eighty-one, there was 
entered upon the journal of said court the following entry : 


THE MINNEAPOLIS & Sr. Lovis Ratitway Company 
Money. 


vs. 
THe CoLtumsBus RoLLING-MILL Company. 


This day came the parties, by their attorneys, and thereupon to 
try the issue a jury being called came, to wit, George Butler, Joseph 
Brantner, J. G. Barker, Thomas Clark, Henry Haskins. D. Hahn, 
Sr., William F. Houson, R. H. Henderson, R. P. Janes, J. D. Irwin, 
John Keenan, George P. Stevens, who were duly empan-eled and 
sworn well and truly to try the issne joined between the parties, and 
the testimony not being finished, the court discharged the jury un- 
til to-morrow morning at nine o'clock. 


And subsequently, to wit, on the 7th day of December, 1881, the 
following was entered upon the journal of said court: 

This day again came the * by their attorneys, and also the 
jurors heretofore empaneled and sworn herein, and the testimony 
not being concluded, the court discharged the jury until to-morrow 
morning at 9 v’clock, to which time this cause is continued. 

Whereupon court adjourned until to-morrow morning at 9 o'clock, 


107 And subsequently, to wit, on the 8th day of December’ 
1881, the following was entered upon the journal: 

This day again came the parties, by their attorneys, and also the 
jurors heretofore empaneled and sworn herein, and the testimony 

ing finished, but the argument of counsel not concluded, the court 
discharged the jury until to-morrow morning at 9 o'clock, to which 
time this case is continued. 

Whereupon court adjourned until to-morrow morning at 9 o’clock, 


And subsequently, on the 9th day of December, 1881, the follow- 
ing entry was made on the journal: 

This day again came the parties, by their attorneys, and also the 
jurors heretofore empaneled and sworn herein, and having heard 
the testimony, the argument of counsel, and the charge of the court, 
retired to their room, attended by an officer of this court, to delib- 
erate upon a verdict. 

And upon the 10th day of December, 1881, the following entry 
was made upon the journal : 

This day again came the parties, by their attorneys, and also the 
jurors heretofore empaneled and sworn herein, who, having heard 
the testimony, the argument of counsel, and the charge of the court, 
— their oaths, do find the issues to be in favor of the defendant. 

hereupon the plaintiff, by its attorney, gave notice of a motion 
for a new trial. 
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11 And afterwards, to wit, on the thirteenth day of December, 

in the year last aforesaid, there was filed in the clerk’s office 
of the court aforesaid in said cause a certain motion for a new trial, 
clothed in the words and figures following, to wit: 


Motion. 


In the Circuit Court of the United States in and for the Eastern 
Division of the Southern District of Ohio. December Term, A. 
D. 1881. 


THE MINNEAPOLIS AND Sr. Louis RAILWAY Company, Plaintiff, 
against 
Tue Cotumsus Rol. LIx d- MILL Company, Defendant. 


The said plaintiff now comes and moves the court to vacate and 
set aside the verdict of the jury rendered in this action at this pres- 
ent term of said court, to wit, on December 10th, 1881, and to grant 
to said plaintiff a new trial in said action for the following causes 
and reasons affecting materially the substantial rights of said plaint- 
iff herein, viz: _ 

First. The said verdict is not sustained by sufficient evidence and 
— — to the evidence. The verdiet should have been for the 

aintiff. 

. Second. The said verdict is contrary to law. 

Third. The court erred at the trial of said action in sustaining 
objections to evidence offered by said plaintiff and in overruling ob- 
jections to evidence offered by said defendant. 

‘ourth. The court erred at the trial of said action in its 

12 charge to the jury in particulars excepted to by said plaintiff 

at the time, and also by refusing to charge the jury as re- 

quested by said plaintiff, to which refusal to charge as requested 
said plaintiff excepted at the time. 

Fifth. The court erred at the trial of said action in charging the 
jury that “in law the direction of the plaintiff (in its telegram and 
etter of Dec. 16th, 1879, to the defendant) to book their order for 
1,200 tons of iron was the offer of a separate and independent propo- 
sitition, and in the light of the authorities which I have read that 
was a rejection of the offer which had been made by the defendant;” 
and in charging the jury that “if it be found that this telegram and 
this letter was a reply to that offer of the 8th of December then it 
was submitting a new proposition which in law amounted to a re- 
jection of the first proposition (referring to said defendant’s proposi- 
tion of December 8th, 1879), and it was not in the power of the 
plaintiff after that to have accepted the proposition as originally 
made,” to which charge of the court the Ler excepted at the time. 

Sixth. The court erred at the said trial in refusing to charge the 
jury as requested by the plaintiff, as follows: 

” Should you find that the plaintiff’s telegram and letter of De- 
cember 16th, requesting the defendant to book plaintiff’s order for 
for 1,200 tons of iron rails as per defendant's favor of the 8th, was 
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intended by the plaintiff as an order for 1,200 tons of the 
13 2,000 tons offe by the defendant in its letter of the 8th 
December to the plaintiff, such order for 1,200 tons is not in 
law a rejection of the defendant’s said offer; if you further find that 
the plaintiff did not intend it to be such rejection, but intended to 
give further order for the residue of said 2,000 tons in acceptance 
of said offer prior to December 20th, the time limited in said offer 
for such acceptance, and did so.” 
To which refusal of the court to charge the jury as thus requested 
the plaintiff at the time excepted. 
Seventh. Other errors apparent on the record of said action. 
Dec. 13th, 1881. 
C. W. OLDS, 


Att'y for PUf. 


And afterwards, to wit, on the 15th day of December, in the vear 
of our Lord one thousand eight hundred and eighty-one, an entry 
was made upon the journal of said court in said cause, clothed in 
the words and figures following to wit: 


vg. 


THe MINNEAPOLIS AND St. Louis Rainway CoMPany 
Money. 
Tue CoLtumsus RorLLINd-MILL Company. 


This day came again the parties, by their attorneys, and this cause 
came on for hearing on the motion of said plaintiff to set aside the 
verdict rendered on a former day of this term for the defendant, and 

for a new trial herein, for reasons stated in said motion, and 
14 was argued by counsel and submitted to the court. On con- 

sideration whereof it is ordered by the court that said mo- 
tion be, and the same is hereby, overruled. To which order and 
action of the court in overruling said motion the said plaintiff ex- 
cepts and presents to the court its certain bill of exceptions on that 
behalf, and prays that the same be allowed, signed, and sealed, and 
ordered to be placed on file and made a part of the record in this 
cause, all of which is done and ordered accordingly. It is therefore 
considered by the court that the said defendant go hence without 
day and recover of the said plaintiff its costs herein expended, taxed 
to ; to which said judgment the plaintiff also excepts. 

The said bill of exceptions so presented, allowed, and filed on said 
15th day of December, in the year of our Lord one thousand eight 
hundred and eighty-one, is clothed in the words and figures follow- 
ing, to wit: 


15-16 Bill of Exceptions. 
Circuit Court of the United States, Southern District of Ohio. 
Eastern Division. 
Tue MINNEAPOLIS AND St. Louts Rattway Company, Plaintiff, 
against 
Tue Cotumsus ROLLINJG-MILL Compayy, Defendant. 


Be it remembered that the trial of this cause at the December 
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term, A. D. 1881, of said court, the said trial commencing on the 
6th day of December, A. D. 1881, and continuing until and includ- 
ing the 15th day of said month, the said plaintiffto maintain the issue 
joined on its 7 gave in evidence to the jury the testimony of 


witnesses and certain paper writings connected therewith, bein 
copies of letters, telegrams, &c., which testimony of witnesses an 
— of papers writings are herein set forth in full, and are as fol- 
ows: 
17 And the said Charles F. Hatch, being of lawful age and 
having been by me first cautioned and sworn to testify the 
truth, the whole truth, and nothing but the truth, in the matter of 
controversy aforesaid, I did carefully examine the said Charles F. 
cag and he did thereupon depose: and testify and say as fol- 
ows: 

First Interrogatory. What is your name, age, place of residence, 
and occupation ? 

Answer. Charles F. Hatch ; age, forty-six (46); reside in the city 
of Minneapolis; I am the general manager of the Minneapolis and 
St. Louis Railway Company. 

Second Interrogatory. Are you -acquainted with the parties to 
this suit, or either of them ; if so, how lung have you known them, 
or either of them? 

Answer. I know The Minneapolis and St. Louis Railway 

18 Company, the plaintiff; I have been acquainted with it two 

years and a half I am its general manager, and have been so 

for two vears and a half. I do not know personally any parties con- 
nected with The Columbus Rolling-Mill Company, the defendant. 

Third interrogatory. State whether or not pl'ff and defendant 
have had any business relations or transactions together, during 
the year one thousand eight hundred and seventy-nine, to your 
knowledge; if so, what they were when they were had, and what 
connection, if any, you had with them. 

Answer. In the early part of December, one thousand eight hun- 
dred and seventy-nine, I sent to the Columbus Rolling-Mill Com- 
pany, asking them to quote me prices for two to five thousand tons 
of iron rails, to be delivered in March, A. D. 1880. I have before me 
my letter-book, in which is a letter-press copy of the letter sent to 
the Columbus Rolling-Mill Company, dated December 5th, 1879, a 
copy of which I produce and mark Exhibit “A,” to be attached to 
my deposition. To that letter J received a reply dated December 
8th, one thousand eight hundred and seventy-nine, signed W. A. 
Harrison, secretary, which original letter I offer, marked Exhibit 
B,“ to be attached to my deposition—offering to sell two to five 
thousand tons of of iron rails on the terms therein expressed. On the 

sixteenth of December, one thousand eight hundred and 

19 sevxenty- nine, | sent a telegram to W. A. Harrison, the secre- 
. tary of the Columbus Rolling-Mill Company, a copy of which 

I produce and mark Exhibit “C,” to be attached to my deposition; 
the original telegram is written in my telegram book, and I have it 
before me. We have a telegraph operator in our office who receives 
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and send- messages. At that time Mr. F. G. Stringham was the oper- 
ator, and I delivered the dispatch to him to be forwarded. On the 
same day December 16th, I wrote a letter to W. A. Harrison, secre- 
tary of the Columbus Rolling-Mill Company, Columbus, Ohio, a 
copy of which I produce and mark Exhibit“ D,“ to be attached to 
my deposition. I have before me my letter-book, in which is a let- 
ter-press copy of this letter. On the 18th of December, A. D. 1879, 
I received a telegram signed Columbus Rolling-Mill Company, a 
copy of which I produce and mark Exhibit “E,” to be attached to 
my deposition. Theoriginal telegram delivered me, is in my telegram 
book which I have before me, in, I believe, Mr. Stringham's hand- 
writing. It is my custom to keep a special book in my office for 
telegrams sent and received, and this k I have with me, is the 
book which was in use at that time. On the 19th of December, 
1879, Isent a telegram to Columbus Rolling-Mill Company, Columbus, 
Ohio, a copy of which I produce marked Exhibit “ F,” to be attached 
to my deposition; I have the original of this telegram before me in 
the telegram book before referred to. On the 19th of December, 1879, 
also sent, and after reading the telegram above referred to, 

20 another telegram to the Columbus Rolling-Mill Company, a 
copy of which I produce marked Exhibit“ G,“ to be attached 

to my deposition. The original of that telegram is in my telegram 
book, which I have before me. On the 22nd of December, 1879, I 
sent another telegram to the Columbus rolling-mill, Columbus, Ohio, 
a copy of which I produce marked Exhibit“ I,“ to be attached to 
my deposition. The original of this telegram is in my telegram book, 
which I have before me. December 26th, 1879, I wrote a letter to 
W. A. Harrison, secretary, &c., Columbus, Ohio, a copy of which I 
roduce marked Exhibit “I,” to be attached to my deposition. I 
1ave before me my letter-book in which is a letter-press copy of the 
letter. On the same day, December 26th, 1879, I sent a telegram to 
W. A. Harris, secretary rolling-mill, Columbus, O., a copy of which 
I produce and mark Exhibit“ K,“ to be attached to my deposition. 
I —— before me my telegram book in which is this original mes- 
sage. December 30th, 1879, I sent another telegram to Columbus 
Rolling- Mill Company, Columbus, Ohio, a copy of which I produce 
and mark Exhibit“ L.“ to be attached to my deposition. I have bo- 
fore me my telegram book in which is the original of this message. 
On the same day, December 30th, 1879, I received a telegram signed 
W. A. Harrison, a copy of which I produce and mark Exhibit“ M,“ 
to be attached to my deposition. The original, as received by me, is 
in my telegram book, which is before me, in the handwriting of 
Mr. Hill, our telegraph operator at that time. I received a 

21 letter dated December 29th, 1879, signed W. A. Harrison, 
secretary, Which I here produce and mark Exhibit“ N,“ to 

be attached to my deposition. I received that letter about January 
Ist, 1880. On the 10th of January, 1880, I sent a telegram to T. A. 
Harrison, Columbus, Ohio, a copy of which I produce and mark 
Exhibit O,“ to be attached to my deposition. i have before me in 
my telegram book the original of this telegram. This m e should 
have been addressed to W. A. Harrison instead of T. A. Harrison, 
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and was intended for W. A. Harrison, secretary of the Columbus 
Rolling Mill Company. January 13th, 1880, I sent another telegram 
to T. A. Harrison, Columbus, Ohio, a copy of which I produce and 
mark Exhibit“ P,“ to be attached to my deposition. I have before 
me my telegram book in which is this message. This message was 
addressed to T. A. Harrison but was intended for W. A. Harrison, 
secretary of the Columbus Rolling Mill Company, Columbus, Ohio. 
The letter-press copy of the original of the letter marked Exhibit 
“A” is on page 493 of my letter-book number three. The original of 
Exhibit“ C“ is in my telegram book in use between 5th of Novem- 
ber, 1879, and December 22nd, 1879, page 132. The letter-press copy 
of the letter referred to in Exhibit“ D“ is in my letter-book num- 
ber four, on page 80, that is to say the letter-press copy of 50 letter 
of December 16th, 1879, of which Exhibit“ D“ is a copy. The tele- 
gram of December 18th, 1879, signed Columbus Rolling-Mill Com- 
pany, a copy of which is hereto attached marked Exhibit“ E,“ is 

on the same telegraph book on page 141. My message to 
22 Columbus rolling. mill. dated December 19th, 1879, of which 
* Exhibit F“ is a copy, is on page 142 of the same telegraph- 

M 


. of December 19th, 1879, to Columbus Rolling -Mill, 
of which Exhibit“ G“ is a copy, is on page 146 of the same tele- 
graph book. 

My message of December 22nd, 1879, to the Columbus Rolling- 
Mill, of which Exhibit“ II“ is a copy, is on page 2 of my telegram 


bock, in use between December 22nd, 1879, and February 23rd, 1880, 
The letter-press copy of my letter of December 26th, 1879, of which 
Exhibit I is a copy. is on page 112 of my letter book, number four. 


My telegram. of mber 26th, 1879, to W. A. Harrison, of which 
— „K“ is a copy, is on page 14 of the last-named telegram 
My telegram of December 30th, 1879, to the Columbus Rolling- 
Mill, of which Exhibit“ L“ is a copy, is on page 24 of the last- 
named telegra h book. The telegram of December 30th, 1879, 
signed by W. A. Harrison, of which Exhibit “N” is a copy, is on 
25 of the last-named telegram book. My telegram of January 
10th, 1880, to I. A. Harrison, of which Exhibit “O” is a copy, is on 
40 of the last-named telegram book. 
My telegram of January 13th, 1880, to I. A. Harrison, of which 
— “P” is a copy, is on page 44 of the last-named telegram 


In my telegram of December 19th, 1879, to defendant, I referred 
to their letter of December 6th, which should have been De- 
23 cember 8th, and is Exhibit“ B.“ I had received no letter from 
defendant dated December 6th. 
I here produce and exhibit to the notary the letter books, two (2) 
in number, and the two (2) telegram books, for inspection and iden- 
tification, and for the purpose of having the notary make, compare, 
and certify true copies of the letters and telegrams therein referred 
to by me, and ask the notary to mark said books for identification. 
The books produced by witness are marked as follows: Letter 


* 
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book number three is marked “W;” letter book number four is 
marked X;“ telegram book produced by witness, and by him said 
to have been in use from November 5th, 1879, to December 22nd, 
1879, is marked , and telegram book produced by witness, and 
by him said to have been in use from December 22nd, 1879, to Feb- 
ruary 23rd, 1880, is marked “ Z.“ 

I also certify that I have carefully examined and compared Ex- 
hibits “A” 6 * 40 D,” 40 E,“ 0 F,” és G,” 60 H,“ és _* 40 K.“ 6 1. 44 M,” 40 O,” 
and P,“ with the originals thereof, respectively, in books marked 
W,“ „X,“ „M,“ and Z.“ and find the same to be in all respects 
true and correct copies, and have so certified on each of said ex- 
hibits. EDWARD W. JOHNSON, Notary. 


Plaintiff’s attorneys offer in evidence, in connection with the an- 
swer of the witness to the last interrogatory, the said Exhibits 
marked W és B,“ 60 0 * “ D,” 40 E,“ és F,“ re; G,” 40 H,” 40 hg 40 K,“ 40 L.“ 
“M,” “N,” “O, and “ P.“ 

The attorney for defendant objects to so much of the foregoing 

answer as purports to give parol testimony as to the contents 
24 of written instruments, and to so much of the foregoing answer 

and exhibits as consists of secondary evidence of paper 
writings, as incompetent. 

Fourth interrogatory. Have you had, or has the plaintiff had, 
any other or further correspondence or communication with the de- 
fendant with relation to the subject-matter of the letters and tele- 
grams referred to in your answer to the preceding interrogatory ? 
If so, give the same fully. 

Answer. About the middle of January, 1880, I sent Mr. I. B. 
Woolsey, the travelling agent for the plaintiff, to Columbus to see 
the defendant company to demand a recognition of the contract for 
the rails, and to notify them that in case the rails were not deliv- 
ered as per contract we should hold them responsible for damages, 
and should go into the open market to purchase the rails on their 
account on the best terms obtainable, if they failed or refused to 
* the contract. Mr. Woolsey returned, bringing with him 
this letter, dated January 19th, 1880, signed Columbus Rolling-Mill 
Company, Samuel Thomas, treasurer, which letter I offer in evidence 
and mark it Exhibit“ Q,“ and ask to have it attached to my deposi- 
tion, and ask the notary to identify it and mark it such exhibit., 
(The exhibit last offered is identified by the notary, and marked b 
him Exhibit“ ,“ and he has thereon written his name, Edward M. 
Johnson, notary.) With the exception of the foregoing, and what 

5 between Mr. Woolsey and the defendant company, we 
25 iad no further communication with the defendant, except 
that about the first of May some telegrams passed between 
us relating to the purchase of some additional iron from defendant, 
which resulted in nothing. 


Defendant's attorneys object to so much of the foregoing answer 
which relates to the purpose for which the witness sent I. B. Wool- 
sey to Columbus, — to what passed between I. B. Woolsey and de- 
fendant, as incompetent. 
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Fifth interrogatory. Have you or the plaintiff ever received, or 
has the defendant ever delivered for plaintiff, on cars at defendant’s 
mill, the two thousand tons of rails ordered by your telegraph mes- 
sage of December 19th, 1879, or any portion thereof? 

Answer. Plaintiff has never received any portion of the iron 
ordered; neither has the defendant company, so far as I know, ever 
delivered any iron rails on board cars at Columbus for plaintiif un- 
der this order. | 

Sixth interrogatory. What, if anything, was done by you or the 
plaintiff with relation to supplying the P we of the two thousand 
tons of iron rails ordered by the plaintiff company of defendant? 


This question is objected to by defendant’s attorney as irrelevant 
and incompetent. 


Answer. I contracted with the Springfield Iron Company, of 
Springfield, Illinois, for one thousand tons of iron rails, at seventy 
($70.00) dollars per ton, delivered on cars at Springfield, Illi- 
26 nois. This contract was made January 26th, 1880, and the 
rails were to be delivered in April, 1880. 
Defendant’s counsel object to this answer as incompetent and 
irrelevant. 


Seventh interrogatory. Was the iron contracted from the Spring- 
field Iron Company delivered ; if so, when, and what did you pay 
for it? 

Defendant’s counsel object to this question as incompetent and 
irrelevant. 


Answer. The iron was delivered, nearly all of it, in the month of 
April, 1880, and I paid the contract price—seventy ($70.00) dollars 
per ton—for it on the cars at Springfield. 

Defendant’s counsel object to this answer as incompetent and 
irrelevant. 


Eighth interrogatory. For what purpose was the iron ordered by 
you of defendant designed ; and why did you supply its place to the 
extent stated by you? 


Defendant’s counsel object to this question as irrelevant and 
incompetent. 

Answer. The iron was ordered to lay upon the extension of the 
plaintiff’s road in the State of lowa—main track and necessary side 
tracks. I eontracted with the Springfield company for only one- 
half the amount, because I found the price of iron so high, and de- 
layed getting what I might need till iron should be lower. 


Defendant’s counsel object to this answer as irrelevant and 
incompetent. 
27 Ninth interrogatory. What kind of rails did you purchase 
from the Springfield Iron Company? 
Defendant’s counsel object to this question as irrelevant and 
incompetent. 
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Answer. They were the same kind of rails ordered by plaintiff 
from defendant company—weighing fifty pounds to the yard. 


Defendant’s counsel object to this answer as incompetent and 
irrelevant. r 


Tenth interrogatory. Do you know the market value of such rails 
during the months of January, February, and March, 1880, at Co- 
lumbus, Ohio, Springfield, Illinois, or at other iron. markets in the 
United States ? 


Defendant’s counsel object to this question as leading, as well as 
irrelevant and incompetent. 


Answer. I do know the market value of such iron rails in the 
months of January and February for early spring delivery. I do 
not remember the market value during the month of March. 

Eleventh interrogatory. What was the market value of such iron 
rails during the months of January and February, 1880, for early 
spring delivery at Columbus, Ohio, Springfield, Illinois, and other 
iron markets? 

Defendant’s counsel object to this question as irrelevant and 
incompetent. 

Answer. About ($70.00) seventy dollars a ton. 


Defendant’s counsel object to this answer as irrelevant and 
incompetent. 

Twelfth interrogatory. State what the necessities of the plaintiff 

| were for such iron rails at the time of vour order to the de- 
28 fendaut, Dec. 19th, 1879, and at the time you purchased the 

rails of which you have spoken of the Springfield Iron Com- 
pany. 
Defendant's counsel object to this question as irrelevant and 
incompetent. 

Answer. The iron was needed to lay upon the road-bed of the com- 
pany of plaintiff being built in the State of lowa—the main tracks and 
side tracks—and the iron purchased of the Springfield Iron Com- 
pany was for the same purpose, but mainly to complete its main 

track. 
29 _ Thirteenth interrogatory. State further what was the neces- 
_ sity of plaintiff to purchase the iron mentioned from the 
Springtield Iron Company at the time it was purchased, as you 
have testified ? 

Defendant's counsel excepts to the foregoing question for the rea- 
son that it assumes the existence of a necessity which has not been 
proven, and is suggestive of the answer; and for the further reason 
that said question is irrelevant and incompetent. 


Plaintit?’s counsel withdraw the foregoing question. 


Fourteenth interrogatory. State why the plaintiff purchased the 
iron mentioned by you in your former answer from the Springfield 
Iron Company at the time such purchase was made. 
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Defendant’s counsel object to this question as irrelevant and in- 
competent. 


Answer. The market for iron at that time was rapidly advancing 
and the rolling-mills were being filled with orders for spring deliv- 
ery, and it was necessary to make the contract in order to secure the 
iron at the time we should actually need it. 


30 Defendant’s counsel object to this answer as incompetent 
and irrelevant. | 


Fifteenth interrogatory. Do you know what is the meaning of the 
term or of the words and letters “for spot cash,” “ F. O. C.,” used in 
the defendants letter to you of date, December 8th, 1879? If so, 


state such meaning. 
Defendant’s counsel object to this question as incompetent. 


— Ido. F. O. C.“ means free on board ; that is, the iron 
rails were to be loaded on cars by defendant at their mill, at Colum- 
bus, and “ spot cash” means they were entitled to receive pay for 
the same when so loaded. 

Sixteenth interrogatory. State whether after the transmission of 
your telegram to the defendant, of dite December 19th, 1879, a copy 
of which is marked Exhibit “G,” containjng order for two thousand 
(2,000) tons of nails, you received any answer from the defendant to 
that or any of your subsequent letters, or telegrams, to the defendant, 
except defendant’s letter of December 2%h, 1879, to vou, marked 
Exhibit“ N,“ and ‘defendant’s telegram to, you of December 30th, 
1879, a copy of which is marked Exhibit “ M.“ 

Answer. I received nothing except the letter of January 19th, 
1880, signed Columbus Rolling-Mill Company, Samuel Thomas, 
treasurer. (Identified as Exhibit “Q.”) 

Seventeenth interrogatory. In your answer to the four- 

31 teenth interrogatory you stated it was necessary to make the 

contract with the Springtield [ron Company in order to secure 

the iron at the time plaintiff should actually need it. State what 
time you referred to in that answer and what that need was. 


Defendant’s counsel object to this question as irrelevant and in- 
competent. 


Answer. We were building an extension of our road in Iowa, and 
expected to have the grading done so that we should begin to lay 
our track early in April, 1880. It was necessary that we should 
secure the iron, so that there should be no delay in completing the 
road at the earliest possible time. 

Defendant’s counsel object to this answer as irrelevant and incom- 
petent. 

Eighteenth interrogatory. State whether plaintiff was ready, at any 
time during the month of March, 1880, to receive from defendant 
and pay for the two thousand (2,000) tons of iron rails mentioned in 
plaintiff's order to defendant of December 19th, 1879. 


Defendant’s counsel object to this question as lending. 
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Answer. Yes, sir; plaintiff was ready at any time during the 
month of March, 1880, to receive and pay for that iron. 


32  Cross-examination of CHARLES F. HAren by Josrn OLps, 
counsel for defendant: 


First cross-question. Look at the letter now produced and shown 
to you, and marked with the letter “A” and the name of the notary 
on the back thereof, and state whether or not it is the original letter 
sent by you, and of which Exhibit “A,” referred to in your exam- 
ination-in-chief, purports to be a copy. 

Answer. It is the original. 

Second cross-question. Look at the letter now produced and shown 
to you, and marked with the letter “D” and the name of the notary 
on the back thereof, and state whether or not it is the original letter 
written and sent by you, and of which Exhibit“ D,“ referred to in 
your examination-in-chief, purports to be a copy. 

Answer. It is the original. 

Third cross-question. Who was president of the plaintiff company, 
The Minneapolis and Saint Louis Railway Company, from the be- 
ginning of the year 1879 up to the present time? 

Answer. W. D. Washburn. 

Fourth cross-question. What authority, if any, had you to nego- 
tiate, in behalf of said plaintiff company for the purchase of iron 
rails at the time mentioned in your examination-in-chief? 


33 Plaintiff’s counsel object to this question as incompetent 
and immaterial. 


Answer. I had direct authority from the president to negotiate 
and contract for the lot of iron rails mentioned in my examination- 
in-chief. : 

Fifth cross-question. Was the president himself of said company 
authorized to negotiate and contract for the purchase of iron rails, 
in behalf of said plaintiff company, throughout the lines mentioned 
in your examination-in-chiet ? 

Plaintitf’s counsel object to this question as incompetent and im“ 
material. 

Answer. He was authorized by the company to construct the ex- 
tension of the company’s line of road in lowa, which authority in- 
cluded the purchase of iron rails. 

Sixth cross-question. Was this authority to construct such exten- 
sion given to the president by any resolution of the board of di- 
rectors of said plaintiff company ? 

Plaintiif’s counsel object to this question as incompetent and im- 
material. 

Answer. Yes, sir. 

Seventh cross-question. In negotiating or contracting for the ma- 
terial for such construction, did you or not act under the direction 
and supervision of such president, W. D. Washburn? 


Plaintiff's counsel object to this question as incompetent and im- 
material. 
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34 Answer. Yes; I was under his direction and supervision in 
negotiating and contracting for such material. 

Eighth cross-question. Was not the president, W. D. Washburn, 
authorized by the plaintiff company in negotiating and contractin 
for iron rails and other material for such extension, to employ suc 
agents, to make and reject such offers, and negotiate such terms as he 
thought the best ? 


Plaintiff 's counsel object to this question as incompetent and im- 
material. 


Answer. I presume that might be included in the scope of his 
authority. Generally, I should say he had such authority, being 
authorized to construct such extension and do what was necessary 
for that purpose. 

Ninth cross-question. Where was such president, W. D. Washburn, 
during the months of January and February, 1889? 


Plaintiff’s counsel object to this question as incompetent and im- 
material. | 


Answer. Nearly all the time during those three months he was in 
Washington, District of Columbia. I think he was in Minneapolis 
for a few days about the first of January, and I think he was in 

New York city a few times during those months. 
35 Tenth cross question. Do you know all the communications 
which President Washburn had with others in the month of 
December, 1879, in reference to the purchase of iron rails for such 
extension from said defendant's company? 


Plaintitf’s counsel objects to this question as incompetent and im- 
material. 


Answer. I don’t know that he had any communication with an 
other parties regarding the purchase of iron rails from said defend- 
ant company. | 

Fieventh cross-question. Might he not have had such communi- 
cation with other parties without your knowledge ? 


Plaintiff’s counsel object to this question as incompetent and im- 
material. 


[Answer.] It is possible, but I do not think it is probable. 

Twelfth cross-question. Was there in December, 1879, more than 
one rolling-mill in Columbus, Ohio? 

Answer. I do not know. 

Thirteenth cross-quesiion. Did you know of more than one? 

Answer. I did not. 

Fourteenth cross-question. Were you not, at the time of your ne- 
gotiation with the defendant for the purchase of iron rails, in very 
frequent communication, by letter and telegram, with President 
Wasburn ? 

Answer. I was. 
36 Fifteenth cross-question. Did you inform the president, W. 
D. Washburn, of the offer of the defendant contained in their 
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said letter of December Sth, 1879; and, if so, how soon did you no- 
tify him after said letter was received by you? 

Plaintiff’s counsel object to this question as incompetent and im- 
material. 


Answer. I notified him of the offer of the defendant almost im- 
mediately after its receipt. 

Sixteenth cross-question. Did you then inform him of the terms 
of said offer? 

Plaintiff’s counsel object to this question as incompetent and im- 
material. 


Answer. I did. 

Seventeenth cross-question. Did vou, on the fifteenth or sixteenth 
of December, 1879, and before you telegraphed to said defendant 
vour order of December 16th for twelve hundred (1,200) tons of rails, 
March delivery, receive any instructions from said W. D. Washburne 
in regard to sending such order ? 


Plaintitf’s counsel object to this question as incompetent and im- 
material. 


Answer. I did. 
Eighteenth cross-question. How was such instruction communi- 
cated to vou—by letter or telegram ? 
Answer. By telegram. 
37 Nineteenth cross-question. When was such telegram sent 
to and received by you, and from what place ? 
Answer. December 16th ; from Washington. 
Twentieth cross-question. Will you please produce the telegram 
before the notary here? 
{Answer.] The telegram is in my telegram book, marked by the 
notary “Y,” on page 133, and is now before me, and is as follows: 
“WasHINGTON, Dec. 16th. 
F. Hatch: 
“IT think you had better accept Columbus’ offer for ten or twelve 
hundred ton. 
„W. D. W.“ 


This telegram was read by the witness, subject to the plaintiff's ob- 
jection that the said telegram was incompetent and immaterial ; and 
that, subject to such objection, plaintiff consents that the copy above 
set forth may stand and be used in place of the original for all pur- 
poses for which the original is competent and material. 

EDWARD M. JOHNSON, Notary. 


Twentieth and one-half cross-question. What offer is referred to 
in said telegram as Columbus’ offer ? 

Plaintiff's counsel object to this question as incompetent and im- 
material. 


Answer. The defendants’ offer as contained in their letter of De- 
cember Sth, 1879. 
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Twenty-first c uestion. When did you send T. B. Woolsey to 
Columbus? State the exact date, as near as you can. 
38 Answer. I do not remember the exact date; it was about 
the middle of January, 1880. 
Twenty-second cross-question. Did you communicate to the presi- 
dent, W. D. Washburn, the fact and purpose of your sending Mr. 
Woolsey to Columbus? 


Plaintiff’s counsel object to this question as incompetent and im- 
material. 


Answer. I did. I notified Mr. Washburn by letter dated January 
17th, 1880. 

Twenty-third cross-question. Was not your object in sending Mr. 
Woolsey to Columbus at that time to get a definite reply to your 
telegram of December 19th, 1879? 


Plaintiff’s counsel object to this question as incompetent, imma- 
terial, and not proper cross-examination. 


Answer. That was one of the objects. 

Twenty-fourth cross-question. Was there occasion or necessity for 
Mr. Woolsey to go to Columbus for any other purpose than to get a 
definite — to those telegrams, and could not any notice have been 
given to the defendant more easily and cheaply by telegram or let- 
ter? 


Plaintiff’s counsel object to this question as incompetent and im- 
material and not proper cross-examination. 


Answer. I thought at the time it was necessary to send Mr. Wool- 

sey to Columbus. I had been trying for some time to get a 

39 response from them, but could not, and felt willing to incur 
the expense of sending Mr. Woolsey there. 


Twenty-fifth cross-question. You speak in your examination-in- 
chief about notifying the defendant that the plaintiff would go into 
the open market to purchase the rails on account of the defendant. 
What is the open market there referred to? 

Answer. The open market there referred to would be any market 
where iron rails were for sale. 

Twenty-sixth cross-question. Were not the markets open for the 
sale of rails throughout January, February, and March, 1880? 

Answer. Yes; I think they were. 

Twenty-seventh cross question. Were there not throughout said 
months great quantities of imported iron rails and domestic iron 
rails on the market for sale? 

Answer. Yes; there were quantities for sale at various »laces. 

Twenty-eighth cross-question. Was not the importation of iron 
rails into the United States from abroad unusually large during the 
months of January and February, 1880, on account of the high 
prices then prevailing here ? 

Answer. if could not say definitely about that. I know in a gen- 

eral way that there were a great many iron rails imported, 
40 but ͤ whether they came in the months of January and Feb- 
ruary I cannot say. 
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Twenty-ninth cross-question. Did you inquire in said months of 
January and February about the condition of the iron market and 
the supply of iron rails for sale? 

Answer. I inquired of several iron manufacturers and agents as 
to the prices of iron. I do not remember that I made any inquiries 
as to the amount of iron rails on hand for sale. 

Thirtieth cross-question. Was not the importation of iron rails so 
great in the month of January, 1880, and the preceding December, 
that the price of iron fell rapidly in the early part of February and 
all through that month and March. 

Answer. Prices advanced during the months of December and 
January, and the price was very stiff in January, and my recollection 
is that prices did not fall much during the month of February. 

Thiriy- first cross-question. Of what manufacturers, agents, and 
dealers did you inquire the price of iron in February ? 


Plaintiff’s counsel object to this question as incompetent and im- 
material. 


Answer. I can hardly say what particular ones I inquired of in 
February. 

41 Thirty-second cross-question. Were you not at that time 

and before in the habit of corresponding and dealing with the 

firm — R. E. Ricker and Company, iron brokers, in New York city? 


Plaintiff’s counsel object to this question as incompetent and im- 
material. | 


Answer. I was in correspondence with R. E. Ricker and Com- . 


ny. Had no dealings with them ; had their prices several times. 
Thirty-third cross-question. Did they offer to sell you any iron in 
February, 1880; and, if so, at what price? 


Plaintiff's counsel object to this question as incompetent and im- 
material, and not proper cross-examination. 


Answer. I think they did quote me prices in February, but I can- 
not answer this question as to what prices without examination of 


papers. 
Thirty-fourth cross-question. Did not R. E. Ricker and Company 
offer to sell you in the early part of February, 1880, three thousand 
3,000) tons of English rails, 50 lbs. to the yard, for sixty-three and 
fty-hundredths ($63.,9;) dollars per ton, or about that figure? 


Plaintiff’s counsel object to this question as incompetent and im- 
material, and not proper cross-examination. 


Answer. I think they did offer us some amount of rails, but the 

number of tons and price I could not give now without examination 
of —— 

42 hirty-fifth eross· question. Was there any difficulty in said 

months of January or February or March in getting offers 

from the manufacturers of iron rails and dealers and brokers for 

the sale at the current prices of any quantity you proposed to buy ? 


| 
| 


* 
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Plaintiff’s counsel object to this question as incompetent and im- 
material, and not proper cross-examination. 


Answer. There was difficulty in contracting for rails for early 
spring delivery ; several of the mills were full of orders, but for May 
elivery there was no difficulty in buying iron in February. 
Thirty-sixth cross-question. What mill, if any, declined to furnish 
you iron in early spring, or contract for furnishing iron in early 


spring at the then current prices? 


Plaintiff’s counsel object to this question as incompetent and im- 
material, and not proper cross-examination. : 


Answer. North Chicago Rolling-Mill Company, the Indianapolis 
Rolling-Mill Company, and, I think, the Cleveland Rolling-Mill 
Company declined to contract for early spring delivery. 

Thirty-seventh cross-question. Did not the president, W. D.Wash- 
burn, advise you in the early part of February that the controlling 
tendency of the price of iron was downward, and that he had already 

been offered rails five (5) dollars less than the company’s last 
43 purchase, and that they had better not be in a hurry about 
purchasing ? 0 


Plaintiff's counsel object to this question as incompetent and im- 
material, and not proper eross- examination. 


Answer. That is substantially his telegrum to me of February 
10th, 1880. 

Thirty-eighth cross- question. Was not seventy ($70.00) dollars per 
ton for iron rails, fifty pounds per yard, payable on delivery F. O. 
C.“ the highest price that such rails reached between the 19th of 
December, 1879, and the first of April, 1880? 

Answer. About as high as any price I knew of. 

Thirth-ninth cross-question. Did not the plaintiff on the 8th of 
December, 1879, purchase of the Springfield Iron Company two thou- 
sand (2,000) tons of iron rails, fifty (50) pounds tothe yard, to be 
delivered in January, February, and March, 1880, to be used on said 
Iowa extension of plaintiff’s road? 


Plaintiff’s counsel object to this question as incompetent and im- 
material, and not proper cross-examination, and for the further 
reason that such purchase, if made, was done long prior to any order 
from or contract with the defendant. 


Answer. We purchased two thousand (2,000) tons of the Spring- 
field Iron Company about the time stated, to be used on our Iowa 
extension; I cannot give the exact date without referring to the 


rs. 
44 PFortieth e uestion. Did not the plaintiff also buy of 
said Springfield en Company, on or about the 8th day of 
December, 1879, eleven hundred (1,100) tons more of iron rails, fifty 
pounds to the yard, for March delivery, and to be used on said Iowa 
extension ? 


Plaintiff’s counsel object to this question as incompetent and im- 
material, and not proper cross-examination, and for the further rea- 
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son that such purchase, if made, was done long prior to any order 
from, or contract with, defendant. 


Answer. It did. 

_ Forty-first cross-question. Was not the contract of the plaintiff 
with said S ringfield Iron Company, mentioned in your examina- 
— for one thousand tons of iron rails, fifty (50) pounds to 
the yard, made for delivery in April, and for rails to be used on said 
Iowa extension ? 

Answer. It was. 

Forty-second cross-question. Was not said one thousand (1,000) 
tons of iron rails last purchased of said Springfield Iron Company 
enough to fill the gap in the construction of said Iowa extension, 
and was not said purchase limited to that amount for that reason ? 


Plaintiff’s counsel object to this question as incompetent, imma- 
terial, and not proper cross-examination. 


Answer. It was just about enough to complete the gap in 
45 the ma‘n line, and was limited to that amount, because we 
thought the price high. | 
Forty-third cross-question. Were any iron rails delivered to said 
plaintiff for use on said Iowa extension in the month of March, 1880, 
other than those above mentioned as purchased from Springfield 
Iron Company about December 8th, 1879 ? 


Plaintiff’s counsel object to this question as incompetent, irrele- 
vant, and immaterial, and not proper cross-examination. 


Answer. No; there were none. 
Forty-fourth cross-question. Aside from the alleged contract with ; 
the defendant, did the plaintiff purchase for March delivery and use 
on said Iowa extension any iron rails other than those purchased of 
said Springfield Iron Company about the 8th of December, 1879 ? 


Plaintiff’s counsel object to this question as incompetent, irrele- 
vant and immaterial, and not proper cross-examination. 


Answer. It did not. 

‘orty-fifth cross-question. Did the plaintiff purchase for April de- 
livery, and for use on said Iowa extension, any other iron rails than 
those purchased of said Springfield Iron Company about January 
26th, 1880? 


Plaintiff's counsel object to this question as incompetent, irrele- 
vant, and immaterial, and not proper cross-examination. 


Answer. It did not. 
46 Forty-sixth cross-question. Did said plaintiff receive for use, 
or use, on said lowa extension, in the month of April, 1880, 
any other iron rails than those purchased from said Springfield 
Iron Company, as above mentioned ? 


Plaintiff's counsel object to this question as incompetent, irrele- 
vant and immaterial, and not proper cross-examination. 


Answer. It did not. 


2 
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Forty-seventh — Did said plaintiff use on said Iowa 
extension, in the month of March, 1880, any other iron rails than 
those purchased from said Springfield Iron Company, about De- 
cember Sth, 1879? 


Plaintiff's counsel object to this question as incompetent, irrele- 
vant and im material, and not proper eross- examination. 


Answer. It did not. 

Forty-eighth e uestion. Did you not, on or about February, 
6th, 1880, write to R. E. Ricker and Company, at New York, in re- 
gard to the purchase of iron rails? 


Plaintiff's counsel object to this question as incompetent, irrele- 
vant and immaterial, and not proper cross-examination. 


— 1 . as . 1 

orty-ninth eross- question. Did you keep a copy of such letter, 
and if you did, will you please produce it? 

47 Answer. I did, and have the copy before me. It is a 
22 copy in my letter-book, which book [is] marked by 

the notary “ X,” and is on page 293. 9 


The defendant offers in evidence a copy of said letter, which reads 
as follows: 


“Fes. Grun, 80. 
“ Messrs. R. E. Ricker and Co., New York. 


“Gents: Yoursof the 4th is here. We shall want about 1,000 tons 
50-Ib. rails for May delivery. Please quote prices, and oblige, yours 


truly, — 
“CHAS. F. HATCH, G. M.“ 


This copy is offered in evidence, subject to the plaintiff's objection 
that the original letter is incompetent and immaterial, and not 
proper evidence on cross-examination, and subject to such objections. 

laintiff consents that the copy above set forth may stand and be 
used in place of the original, with the same effect that such original 


might be used if produced. 
EDWARD M. JOHNSON, Notary.” 


Fiftieth cross-question. Did you not on or about the 11th of Feb- 
ruary, 1880, receive from R. E. Ricker & Co. a telegram in rd 
to furnishing you iron rails; if you did, will you please —— 
such telegram ? 

Answer. I did receive a telegram from R. E. Ricker and Com- 

pany February 11th, 1880, and it is here in my telegraph book, 
48 which book is marked by the notary Z,“ and is on page 


143, and reads as follows: 
“New York, 110%, 1880. 


„C. F. Haren: Have just received special lot three thousand 
(3,000) tons 50s iron; arrange Feb., March, and April; will furnish 
one or three (3) thousand tons at sixty-three fifty ex. ship here. 


Please reply promptly. R. E. RICKER & CO.” 
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This telegram was read by the witness, subject to the plaintiff's 
objection that the said telegram was incomplete and immaterial, 
and not proper evidence on cross-examination; and, subject to such 
objections, plaintiff consents that the copy above set forth may stand 
and be used in place of the original, with the same effect that such 
original might i used if produced. 


EDWARD M. JOHNSON, Notary. 


Fifty-first cross-question. Did not your said letter to R. E. Ricker 
and Company refer to iron wanted for the construction of said lowa 
extension? 

Plaintiff's counsel object to this question as incompetent, irrele- 
vant and immaterial, and not proper eross- examination. 

Answer. Yes, sir; it is. 

Fifty-second cross-question. How much iron rails did said 
49 plaintiff purchase for delivery in May, 1880, and for use on 
such Iowa extension? 

Plaintiff's counsel object to this question as incompetent, irrele- 
vant and immaterial, and not proper eross- examination. 


Answer. It did not purchase any rails for delivery in May, 1880. 

Fifty-third cross-question. Could not a lot of a thousand tons of 
imported iron rails Lows been readily purchased in the market dur- 
ing the month of February and the fore part of March, 1880, for de- 
livery in said March ? | 

Plaintiff’s counsel object to this question as incompetent, irrele- 
vant immaterial, and not proper cross-examination. 


Answer. I suppose they might. 

Fifty-fourth cross-question. Might not such purchase have been 
readily made in the months of February or March, 1880, for April 
delivery? 

Plaintiff's counsel object to this question as incompetent, irrele- 
vant and immaterial, and not proper cross-examination. 


Answer. I do not know about readily; I think perhaps such a 
purchase might possibly have been made. 

Fifty-fitth cross-question. Did the plaintiff engage or provide any 
cars for the receipt of said two thousand (2,000) tons of iron rails, or 
any part thereof, at Columbus, Ohio, in last March? 


50 Plaintiff's counsel objects to this question as incompetent 
and immaterial, and not proper eross- examination. 


Answer. It did not, and was never notified that there were any 
rails ready for shipment from Columbus to said plaintiff last Marel. 
Fifty-sixth cross-question. Did the plaintiff notify the defendant 
of any readiness on the part of plaintiff to receive said rails, or any 
part thereof, last March ? ; 


Plaintiff's counsel object to this question as incompetent, irrele- 
vant, and immaterial, and not proper cross-examination. 


Answer. I did not. 


Se 
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Fifty-seventh eross- question. Was not the plaintiff short of, and in 
need of, money in the early part of March, 1880? 


Plaintiff’s counsel object to this question as incompetent, irrele- 
vant, and immaterial, and not proper cross-examination. 


Answer. We needed money in March to pay for our construction 
work and material, except iron. We had provision made for all the 
money needed to pay for iron needed on our Iowa extension. 

Fifty-eighth cross-question. Look at your letter-press copy now 
shown you of the letter written by you to the Honorable W. D. 

Washburn, at Washington, dated March 3rd, 1880, and state 
51 whether you did not therein write President Washburn as 
follows : 


“ Bills for ties, fastenings, f’t on iron, &ec., &e., are coming in fast, 
and I may need some more money, but will stand it so long as pos- 


sible. 
“Yours truly, CHAS. F. HATCH, G. M.“ 


Plaintiff's counsel object to this question as incompetent, irrele- 
vant, and immaterial, and not proper cross-examination. 


Answer. I did. 

Fifty-ninth cross-question. Look at your letter-press copy now 
shown you of a letter written by you on February 20th, 1880, to 
Morton, Bliss and Company, of New York, and stating— 


„Our contract for iron for completing the Iowa extension are with 
the Springfield Iron Company, Springfield, Illinois. One thousand 
(1,000) tons to be delivered in February, of which you have been 
advised. One thousand (1,000) tons in March, probably early part’ 
of the month, and one thousand (1,000) tons in April. I will en- 
deavor to notify you more definitely of the time of the March and 
April deliveries as I hear from the mill. Will you please write to 
Mr. George M. Brinkerhoff, sec’y Springfield Iron Company, saying 
that they are authorized to draw on you for the cost of the iron, at- 
taching bills — lading to their drafts. The thousand tons in Feb’y 

and one thousand tons in March I have contracted at 55.00 
52 dollars per ton, and the thousand tons in April are contracted 
at seventy dollars per ton.” 


Had the plaintiff in March, 1880, made provision for payment for 
any other iron rails than those mentioned in the above letter to 
Morton, Bliss and Company ? 


Plaintiff’s counsel object to this question as incompetent, irrele- 
vant, and immaterial, and not proper cross-examination ; object to 
the letter-press copy shown the witness and the question to each 
thereof. 


Answer. It had. 
Sixtieth cross-question. What provision did it make? 


Plaintiff’s counsel object to this question as incompetent, irrele- 
vant, and immaterial, and not proper cross-examination. 


4—282 
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Answer. It had contract with Morton, Bliss and Company, New 
York city, to pay for the iron needed on its Iowa extension, and 
also upon what was called its Lake Superior extension from White 
Bear Lake junction to Taylor Falls, Minnesota. 

Sixtyefirst cross-question. Was Morton, Bliss and Company noti- 
fied or advised that money would be needed in March, 1880, to pay 
the defendant for the iron mentioned in the plaintiff’s petition ; 1f 
so, when and how were they so notified and advised ? 


Plaintiff’s counsel object to this question as incompetent, irrele- 
vant, and immaterial and not proper cross-examination. 


Answer. They were not. The plaintiff was never advised 
53 that any rails were ever delivered on the cars by the defend- 
ant for the plaintiff. 

Sixty-second cross-question. After the plaintiff had contracted with 
the Springfield Iron Company for the iron needed and to be used on 
said Iowa extension in the months of March and April, 1880, did 
the plaintiff expect Morton, Bliss and Company to provide money to 
pay said defendant for said two thousand tons of iron rails; and, if 
so, why did it? 

Plaintiffs counsel object to this question as incompetent, irrele- 
vant, and immaterial, and not proper cross-examination. 


Answer. It expected Morton, Bliss and Company to pay for any 
iron rails plaintiff bought or received in the month of March, hav- 
ing a contract with Morton, Bliss and Company to pay for the iron 
needed on its two extensions, as before stated. 

Sixty-third cross-question. Did Morton, Bliss and Company make 
any provision for the payment to the defendant in March, 1880, for 
two thousand tons of iron rails? 


Plaintiff’s counsel object to this question as incompetent, irrele- 
vant, and immaterial, and not proper cross-examination. 


Answer. I don’t know. 

Sixty-fourth cross-question. Under their contract with the plain- 
tiff were Morton, Bliss and Company required to provide money for 
the a of iron rails unless notified by the plaintiff that it was 
ne ? 


Plaintiff's counsel object to this question as incompetent, irrele- 
vant, and immaterial, and not proper cross-examination. 


54 Answer. The contract did not provide for any notice. They 
agreed to furnish the money required to pay for iron needed 
for these two extensions spoken of. 
9) wr cross-question. Had plaintiff any special agreement 
with Morton, Bliss and Company in regard to furnishing the money 
to make this particular payment to defendant? 


Plaintiff’s counsel object to this question as incompetent, irrele- 
vant, and immaterial, and not proper cross-examination. 


Answer. No especial agreement was necessary, and none was had. 
Sixty-sixth cross-question. Did the plaintiff in March, 1880, ex- 
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pect that said two thousand tons of iron rails would be delivered by 
defendant and paid for by plaintiff? 


Plaintiff’s counsel object to this question as incompetent, imma- 
terial, and irrelevant, and not proper cross-examination. 


Answer. Plaintiff rather expected that the defendant would not 
deiiver the iron according to contract, but the plaintiff held itself in 
readiness to pay for the iron if it was delivered. 

Sixty-seventh cross-question. Did the plaintiff in March, 1880, 
still claim that the defendant was bound to deliver that iron in that 
month? | 

Answer. It did. 


(The further taking of the deposition of the witness, Charles. F. 
Hatch, and the taking of the depositions of T. B. Woolsey and 
55 F. G. Stringham, under the written and hereto attached no- 
tice, was here adjourned until Friday, the 22nd day of Octo- 
ber, A. D. 1880, at 9 o’clock in the forenvon, at the office of Shaw, 
Levi and Gray, at 245 Nicollett avenue, in the city of Minneapolis, 
in the county of Hennepin and State of Minnesota. 
EDWARD M. JOHNSON, Notary. 


The further taking of depositions under the hereto attached notice 
was resumed at 9 o’clock in the forenoon of October 22nd, A. D. 1880, 
at the office of Shaw, Levi and Gray, at 245 Nicollett avenue, the 
time and place to which the taking of said depositions was adjourned. 

EDWARD M. JOHNSON, Notary. 


The taking of the deposition of the witness, Charles F. Hatch, 
was resumed. 


Redirect examination: 


First redirect interrogatory. In your answer to the seventeenth, 
eighteenth, and nineteenth cross-interrogatories you testified to in- 
structions and communications received by you on or about Decem- 
ber 16th, 1879, from President W. D. Washburn relative to the order 
upon the defendant for iron rails. State whether you subsequently 
received from President W. D. Washburn further instructions or 
communications concerning the purchase from defendant of iron 
rails; and, if so, at what time —, in what ſorm? 

Answer. I did. I received a telegram from W. D. Washburn De- 
cember 19th, 1879. 

Second redirect interrogatory. Will you please produce that tele- 

gram? 
56 Answer. I have the telegram here and produce it, and 
reads as follows : 


„WASHINGTON, D. C., 19th, 1879. 


“To C. F. Hatch: 
„Am inclined to think you better take the ſull two thousand tons 
from Columbus. 


„W. D. WASHBURN, Pres’t.” 
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Defendant’s counsel consents that the copy above set forth may 
stand and be used in place of the original for all purposes for which 
the original is competent and material, but he objects to the intro- 
a of said telegram in evidence as incompetent and imma- 
terial. 


Third redirect interrugatory. Had the plaintiff at that time had, 
or had there been communicated to President W. D. Washburn, 
any offers from any parties in Columbus, Ohio, for iron rails at that 
place other than the offer of and negotiations with the defendant? 

Answer. I do not know of any, and do not think there was any. 

Fourth redirect interrogatory. In your answer to the twenty-third 
cross-interrogatory, you state that one of your objects in sending 
Mr. T. B. Woolsey to Columbus, Ohio, was to get a definite reply to 
your telegram of December 19th, 1879. State what other p+ Bi 
you had in sending Mr. Woolsey to Columbus, Ohio, and why you 
wished, or it was necessary for you to have, more definite replies to 
your said telegrams. 


Defendant’s counsel object to this question as incompetent and 
irrelevant. 


57 Answer. As I could not get replies to my telegrams and 
letters from the defendant I suspected that they desired to 
avoid delivering the iron according to their contract, and it was im- 
rtant for me to know definitely whether I could rely upon receiv- 
ing the iron according to contract. If there was any doubt about it 
it was necessary for me to secure iron rails for the completion of 
our Iowa extension, and I desired to have the defendant notified 
that we should claim a contract with them, and if they refused or 
neglected to deliver the iron rails according to the contract the 
plaintiff would purchase other rails and hold them, the defendants, 
responsible for damages. ä 


Defendant’s counsel object to this answer as irrelevant and incom- 
petent. 


_ Fifth redirect interrogatory. State fully what you know concern - 
ing the variation, if any, in the market prices of iron rails during 
ah months of December, 1879, January, February, and March, 


Defendant’s counsel object to this question as irrelevant and in- 
competent. 


Answer. In the early part of December, 1879, the market price 


for iron rails for early spring delivery, say March, 1880, was in the 


West about fifty-five ($55.00) dollars per ton. The prices at 
Springfield, Illinois, fifty-five (55) dollars; at Chicago a little 
more, probably fifty-five and a half or fifty-six dollars per ton; at 
Columbus, Ohio, fifty-four (54) dollars per ton. Prices advanced dur- 

ing December, 1879, and January, 1880, for March delivery, 
58 to about seventy ($70.00) dollars per ton. Prices remained 

nearly stationary during the month of February, 1880, for 
March delivery. I had offers in the latter part of February, 1880, 
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for March delivery, 1880, of iron rails at Rome, New York; at 
sixty-four and % dollars per ton, fifty (50) pounds to the yard iron 
rails, and at Danville, Pennsylvania, sixty-six (66) dollars per ton, 
and at Pottsville, Pennsylvania, at same price, same kind of rails. 
At these prices at those points for delivery in March, adding the 
freight to Chicago or Columbus, which would be at least six (6) 
dollars per ton, would make the rails cost at Chicago or Columbus 
seventy (70.00) dollars, and fifty cents from Rome, and seventy-two 
(72.00) dollars from the other two points named. The price named 
for err on would be extremely low for the month of March; the 
probabilities are that the freight would be more. | 

Defendants counsel object to this answer, and each part thereof, 
as incompetent. 

Sixth redirect interrogatory. Was it not a fact that at that time 
the principal 8 murket for iron rails for the construction 
of railroads was in the West, west of the Mississippi river? State if 
you know. 


Defendants counsel object to this question as leading, as well as 


irrelevant and incompetent. 


Answer. I could not state definitely as to that, but there was a 
large demand for iron rails for railroads being constructed— 
59  contemplated—west of the Mississippi river. 

Seventh redirect interrogatory. State, if you know, why 
there was a difference in the price of such iron, between these more 
easterly and westerly points, as you have mentioned in your an- 
swer to a former interrogatory. 


Defendant’s counsel objected to this question as irrelevant and in- 
competent. 


Answer. I can only answer that in a general way; that the prices 
for material, for making iron rails, and labor were generally cheaper 
in the East than in the West. a 

Eighth redirect interrogatory. State, if you know, whether in 
purchasing such iron rails in the different markets spoken of by 
you, during the month of December, 1879, and January, February, 
and March, 1880, the time of delivery, as to its being an early 
spring delivery, or later, was an ingredient in or made a difference 
in the price at which such iron could be purchased during that 
time and in those months. 


Defendant’s counsel object to this question as leading, as well as 
incompetent and irrelevant. 


Answer. It did not make any difference during the months of 
December, 1879, January, or February, 1880, as to the price of the 
iron rails at the mills for March, April, or May delivery; but for 
consumption in the West, rails would come cheaper to the purchaser, 
if delivered after the opening of navigation, when they could be 
transferred by water instead of by rail. 


60 Ninth redirect interrogatory. State what that difference 
would be, and why. 
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Defendant’s counsel object to this question as incompetent and 
irrelevant. 

Answer. The ditference, of course, would vary between different 
points, but I should say it would average about (3) three dollars per 
ton in favor of water shipments as against rail shipments. 

Tenth redirect interrogatory. In your answer to the forty-second 
cross-interrogatory you stated that the thousand tons of iron rails 
was just about enough to complete the gap in the main line of your 
Iowa extension. What did you mean by the gap in the main line? 

Auswer. We contracted with the Springfield Iron Company for 
rails, as has been before stated, and felt that we could rely upon the 
delivery of those rails according to contract, but that was not enough 
to complete the main track of our Iowa extension, and the thousand 
tons referred to were contracted for to complete the main track, and 
about that only, leaving us no surplus for side-tracks and other ex- 
tension or branches to the Iowa extension, which we had decided to 
build. 


Defendant's counsel object to this question as incompetent and 
irrelevant. 

Eleventh redirect interrogatory. State more particularly what was 

this gap in the main line referred to, and whether that con- 
61 stituted all the main line of your Iowa extension then unfin- 
ished and to be completed. 

Answer. The [owa extension of the plaintiff company was from 
Albert Lee, in Minnesota, to Fort Dodge, in Iowa. In the year 1879 
portions of this extension were completed from Albert Lee, Minne- 
sota, southwesterly to Forest City, Iowa, about thirty five (35) miles, 
and from Fort Dodge, Iowa, northerly about twenty-nine (29) miles, 
leaving a gap between Forest City, Iowa, and the north end of the 
line from Fort Dodge, Iowa, to be completed in the spring of 1880. 
(As stated before, a part of the iron necessary to lay on this gap was 
contracted tor from the Springfield Iron Company, and the plaintiff 
would have had sufficient irun to complete the gap, lay its necessary 
side-track, and its proposed branch of the Iowa extension, if the de- 
fendant company had filled its contract. I felt satisfied that the de- 
fendant company would not deliver the two thousand (2,000) tons 
contracted for from them, and the contract for one thousand (1,000) 
tons, before referred to, with the Springfield Iron Company, dated 
January 26th, 1880, was made so that the plaintiff might be certain 
of completing its main line at the earliest time in 1880). 


Defendant’s counsel object to so much of the foregoing answer as 
enclosed in brackets as incompetent, irrelevant, and irresponsive. 


Twelfth redirect interrogatory. State whether, if the plaintiff had 

received the two thousand (2,000) tons of iron rails ordered of the 

defendant, and mentioned in the pleadings in this action, they 

62 would have been sufficient to complete the said gap in the 

main line and necessary side-tracks, and said branch upon 

your Iowa extension, without the said one thousand (1,000) tons pur- 
chased from the Springfield Iron Company January 26th, 1880. 
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Defendant’s counsel object to this question as incompetent and ir- 
relevant. 


Answer. They would, in connection with the iron contracted for 
from the Springfield Iron Company in December, 1879—the other 
contracts. 

Thirteenth redirect interrogatory. What, if any, use could the 
plaintiff have made of the said two thousand (2,000) tons of iron 
rails ordered from defendant if he had received all of said two 
thousand (2,000) tons in addition to the one thousand (1,000) tons 
ordered from the Springfield Iron Company January 26, 1880. 


Defendant’s counsel object to this question as incompetent and ir- 
relevant. 


Answer. It could have used the said two thousand (2,000) tons on 
the branch of the Iowa extension, before referred to, and upon its 
Lake Superior extension, then in contemplation, from White Bear 
Lake Junction to Taylor Falls, Minnesota, or to relay the track of 
the plaintiff-company from East Minneapolis to White Bear Lake 
Junction. 

Fourteenth redirect interrogatory. In your answer to the fiftieth 
cross-interrogatory you stated that you received, on or about the 
elevnth (11) of February, 1880, a telegram from R. E. Ricker and 

Company, of New York, which telegram you produced. Did 
63 vpou not, at or about the same time, receive another telegram 

or communication froin R. E. Ricker & Company concerning 
the price of iron rails? 3 

Answer. I received a telegram from R. E. Ricker and Company, 
dated February 10th, 1880. 

Fifteenth redirect interrogatory. Will you produce this telegram ? 

Answer. I have the telegram in telegram-book, marked “ Zz“ by 
the notary, on pages 131 and 133, and it reads as follows: 


“New York, 10H. 
„C. F. Hatcn: Sixty-seven dollars. New York, May and June 
delivery, fifty pound iron rail. If sold on receipt your decision, 


ease reply promptly. 
I ply promp™" R. E. RICKER & CO.” 


(Defendant’s counsel consents that the copy above set forth ma 
stand and be used in place of the original for all purposes for whic 
the original is competent and material, but he objects to the intro- 
duction of said telegram in evidence as incompetent and immaterial.) 

Sixteenth redirect interrogatory. State whether or not the tele- 
gram last produced and read was the first response you received 
from said R. E. Ricker & Company in answer to your letter of Feb’y 
6th, 1880, to said R. E. Ricker and Company, introduced in evidence 
upon your cross-examination by defendant? 

Answer. It was the first response to that letter. 

Seventeenth redirect interrogatory. State how the prices of sixty- 

seven (67) dollars per ton, and sixty-three dollars and fifty 
64 cents per ton, mentioned in the two said telegrams of February 
10th and 11th, 1880, in New York, would compare with the 
price of seventy (70.00) per ton in Columbus, Ohio. 
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competent. 


Answer: The price in the first telegram, sixty-seven (67) dollars, 
in New York, May and June delivery, would make that iron cost in 
Columbus, Ohio, about (72.00) seventy-two dollars per ton. The 
price named in the second telegram—the one of February 11th, 
1880—sixty-three dollars (63.00) and fifty (50) cents per ton in New 
York, February, March, and April delivery, would make the iron 
cost in Columbus, Ohio, if forwarded by rail from New York; about 
seventy (70.00) dollars per ton, and if forwarded by water from New 
York, about two (2) dollars cheaper, but it could only be forwarded in 
the month of April by water, if at all. 

Eighteenth redirect interrogatory. What, if anything, would have 
been the difference in the cost per ton to the plaintiff for such iron 
rails, delivered on their Iowa extension line, purchased in the month 
of February, 1880, at New York city, for March delivery at, say 
sixty-three (63.00) dollars and fifty (50) cents per ton, and the same 
rails purchased in the month of February, at Columbus, Ohio, for 
March delivery at the same price ? 


Defendant’s counsel objects to this question as irrelevant and in- 
competent. 


Answer. The iron rails from New York would cost about five (5) 

dollars per ton more than the iron rails from Columbus, Ohio. 

65 Nineteenth redirect interrogatory. In your answer to the 

fifty-third cross-question you say that you suppose that a lot 

of a thousand tons of imported iron rails might have been readily 

purchased in the market during the months of February and the 

fore part of March, 1880. From your knowledge of the market prices 

of iron rails at said time, for delivery in March, 1880, at what rate 
per ton would you say such purchase could have been made? 


Defendant’s counsel objects to this question as incompetent and 
immaterial. 


Answer. I should say sixty-three and p (63.50) dollars per ton 
in New York. 

Twentieth redirect interrogatory. Is New York city the principal 
market in this country for imported rails? 

Answer. It is the principal market in this country for imported 
iron rails. 

Twenty-first redirect interrogatory. What, if anything, was the 
difference in the market price in this country of imported iron rails 
and rails manutactured in this country ? 

Answer. Rails manufactured in this country were worth in the 
months of January and February, 1880, one (1) to two (2) dollars more 

than imported iron rails. 
66 Twenty-second redirect interrogatory. Did the defendant 
ever request the plaintiff to engage or provide any cars for 
the receipt of said two thousand (2,000) tons of rails, or any part there- 
of, mentioned in the — in this aetion, or suggest to, or notify 
plaintiff that it would be necessary for plaintiff to do so? 


Defendant’s counsel object to this question as irrelevant and in- 
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Answer. It never did. 

Twenty-third redirect interrogatory. The defendant’s counsel, on 
his cross-examination, put to you the following question: “ Did the 
plaintiff notify the defendant of any readiness on the part of the 
plaintiff to receive said rails, or any part thereof, last March?“ 
State how you understood that question. 

Answer. I understood the question to mean, did the plaintiff, any- 
time in March last, notify the defendant of its readiness to receive 
said rails, and I answered the question on that understanding. 

Twenty-fourth redirect interrogatory. Who are Morton, Bliss and 
Company, of New York city, referred to in the defendant’s fifty-ninth 
cross-interrogatory, and in your answer to the sixtieth cross-inter- 
rogatory ? 

Answer. They are a firm of bankers in New York city, through 
whom we negotiated the sale of bonds issued on our Iowa and Lake 
Superior extensions. 

wenty-fifth redirect interrogatory. State whéther Morton, Bliss 
and Company did furnish money to pay for iron rails purchased by 
pentane whenever required by plaintiff so to do under their con- 
tract! 
| Answer. They did. 
67 Twenty-sixth redirect interrogatory. In your answer to 

defendant’s sixty-sixth cross-interrogatory you stated that 

plaintiff rather expected that the defendant would not deliver the 
Iron according to contract, why did you so expect? 

Answer. I expected they would not deliver the iron according to 
contract, because of their neglect to reply to my letters and tele- 
grams to them in the latter part of December, 1879, and the early 
part of January, 1880, and also from the report Mr. Woolsey made 
me on his return from Columbus in January, 1880, saying they 
would not admit to him the existence of a contract. 

Twenty-seventh redirect interrogatory. So far as you know, did 
the defendant refuse or omit to deliver the said two thousand (2,000) 
tons of iron rails ordered by the plaintiff from defendant on the 
19th day of December, 1879, for any other reason than upon the 
defendant’s pretense or claim that there was no contract existing be- 
tween plaintiff and defendant for the sale and delivery of such iron, 


Defendant’s counsel object to this question as incompetent and 
irrelevant. 


Answer. So far as I know that may be the only reason, unless 
they failed to deliver the iron because of the great increase of the 
market price of iron rails above the price named in their letter of 
December Sth, 1879. 


Defendant’s counsel objects to this answer as irresponsive and in- 
competent and irrelevant. 


68 Recross- examination: 


First recross- question. To what point on the railroad were iron 
rails for use in the construction of said Iowa extension shipped in 
March and April, 1880? 
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Plaintiff’s counsel object to this question as incompetent and im- 
material. 


Answer. To Albert Lee, Minnesota. 

Second recross-question. At what trine in the spring did naviga- 
tion usually open for the transportation of iron rails to such points 
as they would require to be carried for use in the construction of 
said Iowa extension ? 


Plaintiff’s counsel object to this question as incompetent and ir- 
relevant. 


Answer. The time varies different years. I should say that the 
latter part of April would be about the average time. 

Third recross-question. Did the time of delivery effect the price of 
iron rails otherwise than that the cost of transportation differed at 
different seasons of the year. 


Plaintiff’s counsel object to this question as incompetent and ir- 
relevant. 


Answer. It did not, so far as I know, for delivery in March, April, 
or May, it being understood that prices named in December for de- 
livery in those months were less than prices named in January and 

February for delivery in those same months. 
69 Fourth recross-question. Does not the cost to the consumer 
of iron rails consist of the price which he pays to the seller 
for the iron delivered at the place where sold, and the cost of its 
transportation to the place where it is used? 


Plaintiff’s counsel object to this question as incompeient and ir- 
relevant. 


Answer. It does. 
Fifth recross-question. Does the place where the purchaser pro- 
to use the iron effect the price which the seller demands for 
is iron rails, when the seller is to deliver the rails to the purchaser 
at the place where they were sold? 3 


Plaintiff’s counsel object to this question as incompetent and ir- 
relevant. 


Answer. Ordinarily it would not; but I could imagine cases 
where the location of the purchaser, or the place where he wished to 
= the rails, might effect the cost of the rails to him at the place of 

elivery. 

Sixth recross-question. If the rails were contracted to be delivered 
to the purchaser at the place where they were sold in the month of 
March, would the fact that the rails were purchased in December or 
January, or February or March, effect the cost of their transportation 
to the place where they were to be used; if so, how and why? 


Plaintiff’s counsel object to this question as incompetent and ir- 
relevant. 
Answer. I do not think it would. 


70 Seventh recross-question. Does not the price of iron rails 
fluctuate greatly and irregularly? 
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Answer. Yes, sir; I think it does. 
Eighth recross-question. Do iron rails as a rule sell for a higher 
rice at the mills or seaboard in January or February than they do 


in December? 

Plaintiff’s counsel object to this question as incompetent and 
irrelevant. 

Answer. I don’t know. 

Ninth recross-question. Were you not in the latter part of Feb- 


ruary offered iron rails for delivery in March, 1880, by the mills at 


Rome, New York; Danville, Pennsylvania; and Pottsville, Penn- 
sylvania; and, if so, what amounts were you offered? 


Plaintiff’s counsel object to this question as incompetent and 
irrelevant. 


Answer. I had an offer in the latter part of February from a bro- 
ker for three thousand (3,000) tons to be delivered at Rome, New 
York, in March, April and May, or any portion of that amount— 
seven thousand (7,000) tons at Danville, Pennsylvania, and three 
thousand (3,000) tons at Pottsville, Pennsylvania, same months 
Tenth recross-question. What was the cost per ton in March, 
1880, of the transportation by railroad of iron rails from New York 


eity to Albert Hill, Minnesota? 


Plaintiff’s counsell object to this question as incompetent and 


irrelevant. 
71 Answer. About ten (10) dollars per ton. 
Eleventh rec uestion. What was the cost per ton of 


the transportation in March, 1880, by railroad, of iron rails from 
Rome, New York, from Danville, Pennsylvania, and from Pottsville, 
Pennsylvania, respectively, to said Albert Lee? 


Plaintiff's counsel object to this question as incompetent and 
irrelevant. 


[Answer.] I cannot say definitely, but I think about the same price 
as from New York City, ten (10) dollars per ton. 

Twelfth recross-question. What was the cost per ton in March, 
1880, of the transportation by railroad of iron rails from Columbus, 
Ohio, to said Albert Lee. 

Plaintiff’s counsel object to this question as incompetent and 
irrelevant. 


Answer. I cannot say definitely; I think about five (5) dollars 

r ton. 
P Thirteenth recross-question. Over what railroads would the iron 
pass in its transportation from Columbus, Ohio, to Albert Lee, Min- 
nesota, by the most favorable route? 

Plaintiff’s counsel object to this question as incompetent and 
irrelevant. 

Answer. I can’t say which would be the most favorable route. 
It could go either by way of the Pan Handle route to Chicago, and 
thence to Albert Lee by Chicago, Milwaukee and St. Paul, or Chi- 
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cago and Northwestern, or by Chicago, Burlington and Quin- 

72 cy, and the Burlington, Cedar Rapids and Northern Railroads, 

or from Columbus by Pan Handle to Indianapolis, thence 

over the Indianapolis, Bloomington and Western, to Peoria, thence 

by Chicago, Burlington and Quincy, and Burlington, Cedar Rapids 

and Northern. : 

Fourteenth recross-question. What was the cost per ton in March, 

1880, of transportation of iron rails from Saint Louis, Missouri, to 
Albert Lee, Minnesota? 


Plaintiff’s counsel object to this question as incompetent and irrel- 
evant. 


Answer. Three (3) doliars per ton. 


Fifteenth recross-question. Is not New Orleans a large market for 


the sale of imported iron rails, and did not you and President Wash- 
burn last winter inquire about the cost of iron rails bought at New 
Orleans and shipped from there ? 


Plaintiff’s counsel object to this question as incompetent and im- 
material and irrelevant. 


Answer. I do not know that New Orleans can be called a t 
market for imported iron rails; do not know much about it. I have 
an indistinct recollection about a lot of iron rails at New Orleans 
last winter, but cannot say now as to prices. 

Sixteenth recross-question. Would iron rails shipped by railroad 
from New York city or Rome, or Danville or Pottsville, above named, 
to Albert Lee, pass in ordinary course of transportation through Co- 
lumbus, Ohio? 


Plaintiff’s counsel object to this question as incompetent and irrel- 
evant. 
Answer. No; I do not think they would. 
73 Seventeenth recross-question. Did the plaintiff, in last Feb- 
ruary or March, purchase any iron rails of R. E. Ricker and 
Company ? 
Plaintiff’s counsel object to this question as incompetent and irrel- 
evant. 


Answer. They did not. 

Eighteenth recross-question. How long was the gap you have men- 
tioned between Forest City and the — | end of the line from Fort 
Dodge; that is, from the north end of the line from Fort Dodge 
constructed in 1879? 0 


Plaintiff’s counsel object to this question as incompetent and irrel- 
evant. 


Answer. About forty (40) miles. 
Nineteenth recross-question. When was said gap completed ? 


Plaintiffs counsel object to this question as incompetent and irrel- 
evant. 


Answer. In June, 1880—the latter part of June. 
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Twentieth recross-question. How many miles of said gap were 
laid with rails in last June? 


Plaintiff’s counsel object to this question as irrelevant and incom- 
petent. 


Answer. About fifteen (15). 
Twenty-first recross-question. How many tons of iron rails, fifty 
(50) pounds to the yard, are required to lay a mile of track ? 


Plaintiff’s counsel object to this question as incompetent and irrel- 
evant. 


Answer. Between seventy-eight (78) and seventy-nine (79) 
tons. | 
74 Twenty-second recross-question. How long was the pro- 
* posed branch to said Iowa extension, which you have men- 
tioned ? : 


Plaintiff's counsel object to this question as incompetent and irrel- 
evant. 


Answer. About four (4) miles. 
Twenty-third recross-question. When were the rails laid on said 


branch? 


Plaintiff's counsel object to this question as incompetent and irrel- 
evant. 


Answer. In August, 1880. 
Twenty. fourth reeross- question. How many miles of side track 
has plaintiff on said Iowa extension? 


Plaintiff’s counsel object to this question as incompetent and im- 
material and irrelevant. 


Answer. Between four (4) and five (5) miles. 
Twenty-fifth recross-question. When were the rails laid on said 
side tracks? 


Plaintiff's counsel object to this question as incompetent and irrel- 
evant. 


Answer. In 1879 and 1880. About one-half in 1880, from March 
to September. 

Twenty-sixth recross question. How much of said side tracks were 
laid with rails after June, 1880? 


Plaintiff’s counsel object to this question as incompetent and irrel- 
evant. 


Answer. About one (1) mile. 
inte > gases recross-question. How much was laid in June, 
75 Plaintiff's counsel object to this question as incompetent 
and irrelevant. 


Answer. About one-half () a mile in June, and about one-half a 
tg each of April and May. I do not think we laid any in 
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Twenty-eighth recross-question. Was it necessary to send any per- 
son to Columbus to notify the defendant that the plaintiff claimed a 
contract with them,and that if defendant refused or neglected to 
deliver iron rails according to contract, the plaintiff would purchase 
other iron rails and hold the defendant for damages? Could not 
such notice have been as well given by mail, and was it not, in fact, 
given by letter? 

Plaintiff’s counsel object to this question as incompetent and irrel- 
evant. 

Answer. I considered it necessary,and did not think it could be 
done so well by mail, and Mr. Woolsey informed me that he had no- 


tified them by letter, as well as verbally. 
Twenty-ninth recross-question. Why did you consider it neces- 


sary,and why did you think it could not be done so well by mail? 


Plaintiff's counsel object to this question as incompetent and irrel- 
evant. 


Answer. I wanted to know as soon as possible whether that 
company intended to carry out the contract for the delivery of 
the rails. I wanted to be certain that they had received the notice. 

If I had sent it by mail, I should probably have remained a 
76 a long time in doubt as to their intentions, or as to whether 

they had received the notice. It was very important for me 
to know whether they intended to deliver the rails, and in case they 
did not, to secure rails from other sources. 

Thirtieth recross-question. Could you not easily have been made 
certain as to whether the letter was received or not by writing on 
the envelope that it be returned to you if not delivered in two (2), 
three (3), or such number of days as you might designate ? 


Plaintiff’s counsel object to this question. as incompetent and 
irrelevant. 


Answer. I could not be certain that the letter would be safely de- 
livered or carried. . 

Thirty-first recross-question. At what time on December 19th, 
1879, were your two — of that date, marked Exhibits“ F“ 
and “ G,“ respectively, sent by vou? ö 

Plaintiff's counsel object to this question as incompetent and 
N if sent on that day, it is immaterial on what hour of 
the day. 


Answer. I cannot say of my own knowledge. The originals in 
my telegram book, marked by the notary “ T.“ are endorsed by the 
operator on the telegram marked Exhibit “ F,” 9.15, and on the tel- 
egram marked Exhibit“ G,“ 2.45 p. m. Exhibit“ F ” was written 
first in my telegram book. To my best recollection, Exhibit“ F“ 
was handed to the operator about 9 o’clock in the morning, and 
Exhibit“ G“ about 2.45 in the afternoon, of the 19th of December, 


1879. 
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77 Redirect examination: 


First redirect inte tory. At what price per ton were the offers 
received by you in February, 1880, of iron rails to be delivered at 
Rome, New York, Danville, Pennsylvania, and Pottsville, Pennsyl- 
vania, referred to in your answer to the ninth (9) recross-interroga- 
tory ? 

Defendant’s counsel object to this question as incompetent and 
irrelevant. 


7 Answer. Sixty-four and (64.50) dollars per ton at Rome, New 
* and sixty-six (66.00) dollars per ton at Danville and Potts- 
ville. 

Second redirect interrogatory. In your answer to the twentieth 
recross-interrogatory you state that about fifteen miles of the said 
forty-mile gap in the main line in the Iowa extension was laid with 
rails in the month of June, 1880; when was the other twenty-five 
(25) miles laid ? 

Answer. About ten (10) miles in April and fifteen (15) miles in 
May, 1880. 

Third redirect interrogatory. From your previous experience in 
sending communications by mail and telegraph to the defendant, 
and soliciting answers from them as to their intentions in the mat- 
ter of this contract, had you any assurance that if you communi- 
cated with them again by mail, instead of sending Mr. Woolsey to 
see them, you would have received the information as to their in- 
tentions which you desired? 


oY Plaintiff ’s counsel object to this question as incompetent and 
irrelevant. 


78 Answer. I had no such assurance, and do not think I 
should have heard from them at all. 
Fourth redirect interrogatory. In your answer to fortieth cross- 
interrogatory of defendant, you testified that plaintiff purchased of 
the Springfield Iron Company, on, or about December 8th, 1879, 
eleven hundred (1,100) tons of iron rails; what use did plaintiff 
make of said eleven hundred (1,100) tons of iron rails? 
Answer. The portion of the Iowa extension that I have testified as 
having been built north from Fort Dodge—about fourteen (14) 
miles of it was laid originally with light iron rails, weighing thirty 
30) and thirty-five (35) pounds to the yard—this lot of eleven hun- 
* red (1,100) tons of fifty (50) pounds to the yard, iron rails, pur- 
chased of the Springfield Iron Company about December 8th, 1879, 
was used by the plaintiff to replace and relay that portion of the 
road on which these light rails were originally laid. The work of 
taking up those light rails and replacing them by the fifty (50) 
: sound rails was done in the months of January, February, and 
7 larch, 1880. They were all used in place of those light rails— 
meaning the eleven hundred (1,100) tons of fifty (50) pound rails. 
This portion of the road, which was so replaced with heavier rails, 
was a part of the portion of the Iowa extension of which I have 
spoken as having been built in 1879. 
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Recross-examination : 
First recross-question. How much of said light rails were 
79 replaced by the fifty (50) pound rails in January, February, 
and March, 1880—about how many miles in each of said 
months? 

Answer. | am unable to say now how much was done in each 
month ; the most of the work was done in February. 

Second recross-question. Please approximate, if you can, the 
amount done in each month ? 

Answer. I do not think I can make an approximate statement 
now, any more than to say that most of the work was done in Feb- 
ruary, 1880. 

Re-redirect-examination : 

First re-redirect-interrogatory : I see, by reference to the defend- 
ant’s fortieth cross-interrogatory, that you were asked if you did not 
purchase the said eleven hundred (1,100) tons of iron rails of the 
Springfield Iron Company on or about the 8th of December, 1879, 
for March delivery, and that in your answers to subsequent interrog- 
atories you have stated that these rails were laid on a portion of your 
Iowa extension north from Fort Dodge, replacing some light rails 
in the months of January, February, and March, 1880; have you, 
since your answers to said interrogatories, examined as to the time 
of purchase and use and receipt of said eleven hundred (1,100) tons 
of rails, and do you wish to make any further statement with relation 
to those matters ? 

Answer. I have since the answers to those interrogatories made 
such examination, and [ wish now to say that the said eleven hun- 
hundred (1,100) tons of iron rails were contracted from the Spring- 

field Iron Company on or about December 8th, 1879. 
80 to be delivered half in December, 1879, and one-half in Jan- 

uary, 1880; that these rails, a little more than eight hundred 
(SOV) tons of them were used in the month of January, 1880, to re- 
place the light rails referred to. The balance, about two hundred 
and eighty (280) tons, were used some time in June, 1880, on the 
main line of the lowa extension heretofore referred to. 


CHAS. F. HATCH. 


It is hereby acknowledged that the agreements of counsel stated 
by the notary in these depositions were made by us. The plaintiff 
waves all objection on the ground that it is not proper matter of 
cross-examination to so much of the testimony of said C. F. Hateh 
as relates to the authority of W. D. Washburn to negotiate and act 
tor the plaintitf, and the correspondence and communication be— 
tween said C. F. Hatch and W. D. Washburn, reserving, however, 
all objections made thereto on the ground of incompetancy, irrele- 
vancy, and immateriality. 

SHAW, LEVI, AND CROY, 
Atty’s for Plaintiff. 
HARRISON, OLDS, AND MARSH, 


| Atty’s for Defeadant. 
EDWARD M. JOHNSON, Notary. 
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81 And the said T. B. Wootsry, being of lawful age, and hav- 
ing been by me first duly cautioned and sworn to tell the 
truth, the whole truth, and nothing but the truth in the matter of 
controversy aforesaid, I did carefully examine the said T. B. Wool- 
sey, and he did thereupon depose and testify and say as follows: 

First interrogatory. What is your name, age, place of residence, 
and present occupation ? 

Answer. T. B. Woolsey ; age, thirty-one (31) years; reside in Min- 
neapolis, Minnesota; I am the traveling freight agent for the plain- 
tiff in this action. 

Second interrogatory. How long have you been in the employ of 
the plaintiff in this action ? 

Answer. About three and one-half (53) years. 

Third interrogatory. Do you know Charles F. Hatch, the general 
manager of the Minneapolis and St. Louis Railway Corapany, and 
do you know defendant? 

Answer. I know Charles F. Hateh, the general manager of the 
Minneapolis and Saint Louis Railway Company, and I know de- 
fendant; in that I know. Mr. Harrison, the secretary, and Mr. 
Thomas, the general manager of the defendant. 

Fourth interrogatory. Did you, at the direction of Mr. Charles F. 

Hatch, general manager of plaintiff, go to Columbus, Ohio, 
82 in the month of January, A. D. 1880; if yea, what time in 
January ? 

Answer. Yes; arrived at Columbus January 19th, 1880. 

Fifth interrogatory. Did von visit the office of the Columbus 
Rolling-Mill Company and see and have an interview with the 
officers or agents of that company ; if yea, what officers and agents 
did you see, and what was the subject of the interview? 

Answer. Yes; saw the secretary, Mr. Harrison, and the general 
manager, Thomas, and had an interview with the secretary. The 
subject of the interview was railroad iron. This interview was Jan- 
uary 19th, 1880. 

Sixth interrogatory. State what the interview was you had with 
both or either of these gentlemen, the secretary and general man- 
ager of the defendant, as nearly as you can remember to give it. 

Answer. [ had an interview with the secretary, and explained to 
him that the object of my visit was to ascertain the intentions of his 
company concerning a lot of two thousand (2,000) tons of iron rails 
which the plaintiff claimed was deliverable to it under a contract 
had with defendant. The substance of the secretary’s reply to me 
was that the defendant was under no obligations to sell this lot of 
two thousand (2,000) tons of iron rails to plaintiff, and should only 
sell and deliver them, the rails, if it should be to the interest of the 
defendant to do so. 

Seventh interrogatory. Did vou have any interview with General 

Manager Thomas, or attempt to have any interview with him ? 
83 Answer. I had no interview with General Manager 

Thomas. I saw him and spoke with him. I attempted to 
interview him, but was told by Mr. Harrison that he was engaged, 
and probably would be for several days. 
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Eighth interrogatory. What, if any, re 7 did you make to Sec- 
retary Harrison, and what, if anything, did you do? 

Answer. I told Secretary Harrison that I was compelled to con- 
sider him the representative of the defendant in this matter, and 
delivered to him a notice addressed to Columbus Rolling-Mill Com- 


pany, and handed him such notice. 


Ninth interrogatory. Look upon the paper writing now produced 
and shown you, marked upon the back as “ Exhibit“ R,“ with the 
name of the notary, and state if you recognize that paper, and what 
it is. 7 

Answer. The writing marked Exhibit“ R“ is the draft of the 
notice handed said Secretary Harrison by me. 

Tenth interrogatory. In whose handwriting is the paper writing 
Exhibit“ R“? 

Answer. Mine. 

Eleventh interrogatory. Do you wish to be understood that the 

per writing now exhibited to you is the same paper writing you 
handed to Secretary Harrison, or a duplicate of the paper writing 

you handed to Mr. Harrison? 
84 Answer. The writing “ Exhibit R” is not the paper handed 
to Secretary Harrison, but a duplicate. 

Twelfth interrogatory. State whether the said duplicate was also 
in your handwriting. 

Answer. Yes. 

Thirteenth interrogatory. Can you state whether the paper writ- 
ing you handed to Secretary Harrison was a true copy and duplicate 
of the paper writing marked“ Exhibit R?“ 

Answer. It was. 

Fourteenth interrogatory. Did you leave the paper writing handed 
to Secretary Harrison in his hands? ? 

Answer. Yes. : 

Fifteenth interrogatory. When you had handed: said paper writ- 
ing to Secretary Harrison, what further was done ? 

Answer. He read it and asked me to remain; went out [and] re- 
turned with general manager Thomas, to whom he presented me. 
General manager wrote a paper which was handed me by Secretary 
Harrison. I saw the notice I had handed Secretary Harrison—the 
duplicate of“ Exhibit R ”—in the hands of general manager Thomas. 
I had some further conversation with Secretary Harrison after he 
had handed me the paper written by general manager Thomas. 

Sixteenth interrogatory. Look upon the paper writing now 

85 produced and handed to vou, and marked upon the book 

“ Exhibit Q.“ and certified by thenotary as a letter offered by 

the witness Chas. F. Hatch, and state whether you recognize that 
paper writing, and state what it is? 

Answer. The writing “ Exhibit Q,” endorsed by notary and also 
marked“ Exhibit Q.“ Charles F. Hatch, is the writing of general 
manager Thomas, which I testified to, and was received by me on 
January 19th, 1880, at the office of the Columbus Rolling-Mill 
[Company] at Columbus, Ohio, and this writing, “ Exhibit Q,” is in 
the handwriting of general manager Thomas. 
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Seventeenth interrogatory. You have spoken of Mr. Thomas as 
general manager Thomas. What do you know of his official charac- 
ter or capacity with relation to defendant, the Columbus Rolling-Mill 
Company? 

Answer. Secretary Harrison informed me that Mr., or General 
Thomas, was general manager of defendant, and frequently used his 
name coupled with that title in our conversation. 

Eighteenth interrogatory. Will you now please write upon the 
paper, Exhibit R,“ the following: Exhibit R,“ with your name 
under it. Will you now please write upon the paper, “ Exhibit Q,” 
the following: Exhibit * with your name under it. 


(The witness identifies the papers as requested. Edward M. John- 
son, notary.) 


Nineteenth interrogatory. What further conversation, if any, 
did you have on said 19th day of January, 1880, with secre- 

86 tary Harrison or general manager Thomas, or either of them ? 
Answer. I had a further conversation with Secretary Har- 
rison, in which he asked me to withgraw my notice, a copy of “ Ex- 
hibit R,” which I consented to do upon the condition that the 
defendant would make proper execution of a formal contract em- 
bodying the trms of the contract claimed by plaintiff, which Secre- 
tary Harrison for his company refused to do. 

Twentieth interrogatory. Did you withdraw the notice? 

Answer. I did not; the condition not having been complied with. 

Twenty-first interrogatory. Was this further conversation had on 
the same day and in the same place? 

Answer. It-was had on the same day and in the same room. 


Plaintiff’s counsel now offers in evidence in this case, in connec- 
tion with the testimony of this witness, T. B. Woolsey, the two paper 
writings marked, respectively, “ Exhibit R” and Exhibit Q, and 
asks that they be certified in due form by the notary, and attached 
to this deposition. 


Twenty-second interrogatory. If you now think of any further 
conversation you had with Secretary Harrison on that day, you may 
state it. | 

Answer. The conversation which I have testified to as to the re- 

sult was at considerable length. Among other things, I told 
87 Secretary Harrison that this two thousand (2,000) tons of iron 

rails was purchased of defendant by plaintiff for construction 
of plaintiff’s road, and was necessary to be obtained by plaintiff to 
enadle it to keep faith with third parties. I further asked Secretary 
Harrison for his reason or excuse for refusing to make formal ex- 
ecution of contract ; and further asked him if he had not received 
the order of general manager of plaintiff for two thousand (2,000) 
tons of iron rails within the limit of the offer of defendant. Secre- 
tary Harrison did not deny the receipt of such notice or order within 


said limit. 
T. B. WOOLSEY. 
(This witness was not cross-examined. E. M. Johnson, notary.) 
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The further taking of the depositions under the within and hereto 
attached notice was Bove adjourned until Saturday, the 23rd day of 
October, 1880, at 9 o’clock in the forenoon, at the office of Shaw, 
Levi and Cray, at 245 Nicollett avenue, in the city of Minneapolis, 
in the county of Hennepin, and State of Minnesota. 

EDWARD M. JOHNSON, Notary. 


The further taking of depositions under the hereto-attached no- 
tice was resumed at 9 o’clock in the forenoon of October 23rd, 1880, 
at the office of Shaw, Levi and Cray, at number 245 Nicollett avenue, 
in the city of Minneapolis, the time and place to which the taking 
of said depositions was adjourned. Counsel for plaintiff and de- 
fendant both being present, the further taking of depositions under 

the within and hereto attached notice was dis with. 
88 Mr. F. G. Stringham, mentioned in the notice of the taking 
of these depositions which is hereto attached, was not called to 


testify. 
EDWARD M. JOHNSON, Notary. 


In the Circuit Court of the United States for the Southern District 
of Ohio, Eastern Division. 


THe MINNEAPULIS AND Saint Louis RAILWAY Company, Plaintiff, 
against 
THe Co.tumBus RoLLIx Mitt Company, Defendant. 


STATE OF MINNESOTA, a 
District of Minnesota,County of Hennepin, 


I, Edward M. Johuson, a notary public in and for the county of 
Hennepin, and State of Minnesota, and duly commissioned and 
qualified under the laws of the United States to take depositions for 
use in the circuit courts of the United States, do hereby certify that 
the reason why the said deposition was taken was that the said wit- 
nesses, in the notice of the taking of depositions, which is hereto 
attached, mentioned, reside at the city of Minneapolis, in the county 
of Hennepin, and State of Minnesota, more than one hundred (100) 
miles from Columbus, Ohio, the place where this cause is to be tried. 

I further certify that on the twentieth day of October, A. D. 1880, 
I was attended at the office of Shaw, Levi and Cray, attorneys-at- 
law, No. 245 Nicollet avenue, in the city of Minneapolis, State of 

Minnesota, by Shaw, Levi and Cray, Esquires, of counsel for 

89 plaintiff, and by Joseph Olds, Esquire, of counsel for defend- 
ant, and by the witnesses, Charles F. Hatch and T. B. Wool- 

sey, who were of sound mind and lawful age, and the said witnesses 
were by me, either on said 20th day of October, A. D. 1880, or on 
one of the subsequent days to which the further taking of these 
depositions was regularly and duly adjourned (as will specifically 
appear in said deposition), carefully examined and cautioned and 
sworn to testify the truth, the whole truth, and nothing but the 
truth, and the depositions were by me reduced to writing in the 
—— of the witnesses, and from their statements made on said 
h day of October, A. D. 1880, and upon the 21st and 22nd 
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days of October, to which subsequent days the further taking of 
the depositions was, of necessity, adjourned, and after having been 
reduced to writing by me the witnesses duly subscribed the same in 
my — I have retained the said depositions in my — 
for the purpose of sealing up and directing the same, with this cer- 
tificate of the reasons aforesaid for taking said depositions, with my 
own hand to the court for which the same were taken. 

I do further certify that counsel for both plaintiff and defendant 
were present during the entire examination of both the witnesses 
aforesaid. : 

I do further certify that I am not of counsel, nor aitorney, for 
either of the parties in said depositions and caption named, or in 
any way interested in the event of the said cause named in aid cap- 
tion. 

And I further certify that the fee for taking said depositions, forty- 
four p dollars, has been _ to me by the plaintiff, and the same 

is just and reasonable. 

in testimony whereof I have hereunto set my hand and 
official seal at the city of Minneapolis, in the county of Hen- 
nepin, and State of Minnesota, this 23rd day of October, A. D. 1880. 

(SEAL. ] EDWARD M. JOHNSON, 
Notary Public, Hennepin County, Minnesota. 


Dec. 5h, 1879. 
Rolling-Mill Company, Columbus, Ohio: 

Gents: Please quote me prices for 500 to 3,000 tons 50-Ib. steel 
— and for 2, 000 to 5,000 tons 50-lb. iron rails, March, 1880, de- 
ivery. é 
8 Truly yours, N 
— F. HATCH, G. A. 


ExnIRIr “A.” Chas. F. Hatch. 


I hereby certify that the within paper writing, marked “ Exhibit 
A.“ was made by me from the paper writing to be found on page 
four hundred and ninety-three (493) of the book produced and ex- 
hibited before me during his examination by the witness, Charles F. 
Hatch, and which was by me inspected and identified, and then by 
me marked “ Exhibit W;” that I have carefully examined and com- 
pared said Exhibit A with said paper writing on page 493 of said 
“Exhibit W,” and that the same is a true and correct copy thereof. 

7255 EDWARD M. JOHNSON, 
Notary Public. 


91 Col. vunus, Onio, Dec. 8th, 1879. 
Chas. F. Hatch, Esq., Gen’l Man'ger M. & St. L. R’w’y, Min- 
neapolis, Minn. : 3 
D’r Sin: Your favor of 5 inst. at hand. We do not make steel 


rails. 
For iron rail we will sell 2,000 to 5,000 tons 50-lb. rails for fifty- 
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four (54.00) dollars per gross ton for spot cash, Y. O. B. cars at our 
mill, March delivery, subject as follows: 

In case of strike among our workmen, destruction of or serious 
damages to our works by fire or the elements, or any causes of delay 
beyond our control, we shall not be held accountable in damages. 

f our offer is accepted shall expect to be notified of same prior to 
Dec. 20th, ’79. 

Yours truly, &c., : 

W. A. HARRISON, Sec. 


“ Ex HInIT B.“ 


I hereby certify that the within letter was offered by the witness, 
Charles F. Hatch, as a part of his testimony, and is by me marked 
“ Exhibit B.“ to be attached to and become part of his deposition. 

EDWARD M. JOHNSON, 
Notary Public, Hennepin County, Minnesota. 


92 “Exuisit C.“ Chas. F. Hatch. 


“Dec. 16. 
“W. A. Harrison, Sec’y Rolling-Mill Co., Columbus, O.: 


“ Please enter our order for twelve hundred 0 200) tons rails, March 
delivery, as per your favor of the 8th (eighth). Please reply. 
“CHAS. F. HATCH, 
“Gen’'l Han ger M. and St. L. Ry. 


I hereby certify that the within paper writing marked “ Exhibit 
C” was made by me from the paper writing to be found on page 
one hundred and thirty-two (132) of the book produced and exhib- 
ited before me during this examination by the witness, Charles F. 
Hatch, and which was by me inspected and identified and then by 
me marked “ Exhibit Y ;” that I have carefully examined and com- 

red said “ Exhibit C” with said paper writing on page 132 of said 

xhibit Y, and that the same is a true and correct copy thereof. 
EDWARD M. JOHNSON, 
Notary Public. 


93 “Exuisir D.“ Chas. F. Hatch. 


“ Dec. 16 u, 1879. 
„W. A. Harrison, Esq., Sec y Rolling Mill Co., Columbus, O.: 

“D’r Sir: Yours of the 8th came duly to hand. I telegraphed 
you to-day to enter our order for twelve hundred (1,200) tons 50 Ib. 
iron rails for next March delivery, at fifty-four (54) dollars, F. O. B. 
cars at your mill. Please send contract. Also please send me tem- 

lets of your 50 Ib. rail. Do you make splices? If so, give me prices 
or splices for this lot of iron. 
“ Yours, truly, 


“CHAS. F. HATCH, G. M. 


I hereby certify that the within paver writing marked “ Exhibit 
D“ was made by me from the paper writing to be found on page 
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eighty (80) of the book produced and exhibited before me during 
his examination by the witness,Charles F. Hatch, and which was by 
me inspected and identified and then by me marked “ Exhibit X ;” 
that I have carefully examined and compared said “ Exhibit D” 
with said paper writing on page 80 of said “ Exhibit X,” and that 
the same is a true and correct ie thereof. 
LDWARD M. JOHNSON, 
Notary Public, 


94 Exuisit E. Chas. F. Hatch. 


CoL_umbus, Dec. 18. 
C. F. Hatch: 


We cannot book your order at present at that price. 
COLUMBUS ROLLING MILL COMPANY. 


I hereby certify that the within paper writing, marked“ Exhibit 
E,” was made by me from the paper writing to be found on page 
one hundred and forty-one (141) of the book produced and exhibited 
before me a his examination by the witness, Charles F. Hatch, 
and which was by me inspected and identified and then by me 
marked Exhibit Y ;” that I have carefully examined and com- 
pared said “ Exhibit E” with said paper writing on page 141 of suid 
“ Exhibit Y,” and that the same is a true and correct copy thereof. 

EDWARD M. JOHNSON, 


Notary Public. 
95 Exuipit F. Chas. F. Hatch. 


7 “ Dec. 191rn, 1879. 
“ Columbus Rolling-Mill, Columbus, O. : 
“Your proposition holds good until Dec. 20th (twentieth). Do 
you decline to carry it out? 
“C. F. HATCH.” 


I hereby certify that the within paper writing, marked“ Exhibit 
F,” was made by me from the paper writing to be found on page 
one hundred and forty-two (142) of the book produced — — 
hibited before me during his examination by the witness, Charles 
F. Hatch, and which was by me inspected and identified and then 
by me marked “ Exhibit M;“ that I have carefully examined and 
compared said“ Exhibit F“ with said paper writing on page 142 of 
said Exhibit. V, and that the sume is a true and correct copy 


thereof. 
EDWARD M. JOHNSON, 
Notary Public. 
96 “Exninit G.“ Chas. F. Hatch. 
“Dec. 199n. 


“ Columbus Rolling-Mill Company, Columbus, O.: 
“ Please enter our order for two thousand tons rails as per your 
letter of the Gth. Please forward written contract; reply. 


C. F. HATCH.” 
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I hereby certify that the within paper writing, marked “ Exhibit 
G” was made by me from the paper writing to be found on page 
one hundred and forty-six (146) of the book produced and exhibited 
before me during his examination by the witness, Charles F. Hatch, 
and which was by me inspected and identified and then by me 
marked Exhibit Y ;” that I have carefully compared and examined 
said Exhibit G“ with said paper writing on page 146 of said Ex- 
hibit Y,” and that the same is a true and correct copy thereof. 

EDWARD M. JOHNSON, | 
, Notary Public. 


97 “Ex HIRTT H.“ Chas. F. Hatch. 


Dec. 22. 
Columbus Rolling-Mill, Columbus, Ohio: 
Did you enter my order for two thousand (2,000) tons rails as per 
my telegram of Dec. 19th? Ans. 
C. F. HATCH, 


Gen Mang’r M. and St. L. Ry. 


I hereby certify that the within paper writing marked “ Exhibit 
H” was made by me from the paper writing to be found on page 
two (2) of the book produced and exhibited before me during his 
examination by the witness, Charles F. Hatch, and which was by 
me inspected and identified and then by me marked “ Exhibit Z;” 
that I have carefully examined and compared said Exhibit H 
with said paper writing on page 2 of said “ Exhibit Z,” and that the 
same is a true and correct copy thereof. 

EDWARD M. JOHNSON, 
Notar Public. 
“Exuipit I.” Chas. F. Hatch. 


“ Dec. 201uh, 79. 
“W. A. Harrison, Esq., Sec’y, &c., Columbus, Ohio. 


“D’r Sin: I telegraphed you last Friday, Dec. 19th, to enter 
our order for 2,000 tons rails (50 Ib.), @ $54, as per your favor 
of the 8th, & asked that you forward formal contract, but so far 
have failed to hear from you. 

“When may I expect yuur reply? 


“ Yours, truly, 
“CHAS. F. HATCH, G. M.“ 


I hereby certify that the within paper writing, marked “ Exhibit 
I,” was made by me from the paper writing to be found on one 
hundred and twelve (112) of the book produced and exhibited before 
me during his examination by the witness, Charles F. Hatch, and 
which was by me inspected and identified and then by me marked 
“Exhibit X; that I have carefully examiged and compared said 


8 


Ruled out. 


“Exhibit I” with said paper writing on page 112 of said “Exhibit 


X,” and that the same is a true and correct copy thereof. 
EDWARD M. JOHNSON, 
Notary Public. 
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“ Exnisit K.“ Chas. F. Hatch. 


99. W. A. Harrison, Sec’y Rolling-Mill, Columbus, Ohio: 


41 am still without reply to my telegrams of Dec. 19th & 22nd 
Please let me hear from you. 
„C. F. HATCH, » 


den Hr M. & St. IL. Ay. 


I hereby certify that the within paper writing, marked “ Exhibit 
K,” was made by me from the paper writing to be found on page 
fourteen (14) of the book produced and exhibited before me during 
his examination by the witness, Chas. F. Hatch, and which was 
by me inspected and identified and then by me marked “ Exhibit 
Z;” that I have carefully examined and compared said “ Exhibit 
K“ with said paper writing on page 14 of said Exhibit Z, and that 
the same is a true and correct copy thereof. 

' EDWARD M. JOHNSON, 
Notary Public. 


„Exhimr L.“ Chas. F. Hatch. 


100 2 Dec. 30. 


“Columbus Rolling Mill, Columbus, Ohio: 


“Why do I not get reply to my telegrams and letter regarding 
order for two thousand tons rails sent you December 19th ? 
“C. F. HATCH, 
“Gen'l Man ger M. & St. L. Ry.“ 


I hereby certify that the within paper writing marked “Exhibit 
L” was made by me from the paper writing to be found on 
twenty-four (24) of the book produced and exhibited before me dur- 
ing his examination by the witness, Charles F. Hatch, and which 
was by me inspected and identified and then by me marked Ex- 
hibit Z;” that I have carefully examined and compared said “ Ex- 
hibit Z“ with said paper writing on page 24 of said “Exhibit Z,“ 
and that the same is a true and correct copy thereof. 

EDWARD M. JOHNSON, 
Notary Public. 


Exuinit M. Chas. F. Hatch. 


101 4CoLuunus, O., — 30. 


“Chas. F. Hatch, Minneapolis: 


“Wrote you yesterday. Will write you Friday fully. 
ä W. A. HARRISON.” 


I hereby certify that the within paper writing marked “ Exhibit 
M” was made by by me from the paper writing to be found on page 
twenty-five (25) of the book produced and exhibited before me dur- 
ing his examination by the witness, Charles F. Hatch, and which 
was by me inspected and identified and then by me marked“ Ex- 
hibit 5 that I have carefully examined and compared said Ex- 
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I hereby certify that the within paper writing, marked “ Exhibit 
G” was made-by me from the paper writing to be found on page 
one hundred and forty-six (146) of the book produced and exhibited 
before me during his examination by the witness, Charles F. Hatch, 
and which was by me —— and identified and then by me 
marked “ Exhibit V;“ that I have carefully compared and examined 
said “ Exhibit G” with said paper writing on page 146 of suid “ Ex- 
hibit Y,” and that the same is a true and correct copy thereof. 

EDWARD M. JOHNSON, | 
° Notary Public. 


97 “Exnisit H.“ Chas. F. Hatch. 


Dec. 22. 
Columbus Rolling-Mill, Columbus, Ohio: 
Did you enter my order for two thousand (2,000) tons rails as per 
my telegram of Dec. 19th? Ans. 
C. F. HATCH, 


Gen'l Mang’r M. and St. L. Ry. 


I hereby certify that the within paper writing marked “ Exhibit 
H” was made by me from the paper writing to be found on page 
two (2) of the book produced and exhibited before me during his 
examination by the witness, Charles F. Hatch, and which was by 
me inspected and identified and then by me marked “ Exhibit Z;” 
that I have carefully examined and compared said Exhibit H 
with said paper writing on page 2 of said “ Exhibit Z,” and that the 
same is a true and correct copy thereof. 

EDWARD M. JOHNSON, 
Novary Public. 


“Exuinit I.“ Chas. F. Hatch. 


98 . “ Dec. 20rn, 79. 
„W. A. Harrison, Esq., Sec’y, &c., Columbus, Ohio. 

“D’r Sir: I telegraphed you last Friday, Dec. 19th, to enter 
our order for 2,000 tons rails (50 Ib.), @ $54, as per your favor 
of the 8th, & asked that you forward formal contract, but so far 
have failed to hear from you. 

“When may I expect yuur reply ? 


“ Yours, truly, 
“CHAS. F. HATCH, G. M“ 


I hereby certify that the within paper writing, marked “ Exhibit 
I,” was made by me from the paper writing to be found on one 
hundred and twelve (112) of the book produced and exhibited before 
me during his examination by the witness, Charles F. Hatch, and 
which was by me inspected and identified and then by me marked 
“Exhibit X; that I have carefully examiged and compared said 
“Exhibit I” with said paper writing on page 112 of said “Exhibit 
X,“ and that the same is a true and correct copy thereof. 

EDWARD M. JOHNSON, 
Notary Public. 


Ruled out. 
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“Exuisit K.“ Chas. F. Hatch. 
99. W. A. Harrison, Sec’y Rolling-Mill, Columbus, Ohio: 
' “T am still without reply to my telegrams of Dec. 19th & 22nd 
Please let me hear from you. 
“C. F. HATCH, 


Gen Hr H & St. IL. Ry. 


I hereby certify that the within paper writing, marked “ Exhibit 
K,” was made by me from the paper writing to be fonnd on page 
fourteen (14) of the book produced and exhibited before me during 
his examination by the witness, Chas. F. Hatch, and which was 
by me inspected and identified and then by me marked “ Exhibit 

>” that I have carefully examined and compared said “ Exhibit 
K“ with said paper writing on page 14 of said Exhibit Z, and that 
the same is a true and correct copy thereof. 

' EDWARD M. JOHNSON, 
Notary Public. 


“Exuipit L.“ Chas. F. Hatch. 


100 17 Dec. 30. 


“Columbus Rolling Mill, Columbus, Ohio: 


“Why do I not get reply to my telegrams and letter regardin 
order for two thousand tons rails sent you December 19th ? ’ 
“C. F. HATCH, 
en Man ger M. & St. L. Ry.“ 


I hereby certify that the within paper writing marked Exhibit 
L” was made by me from the paper writing to be found on page 
twenty-four (24) of the book produced and exhibited before me dur- 
ing his examination by the witness, Charles F. Hatch, and which 
was by me inspected and identified and then by me marked Ex- 
hibit Z;” that I have carefully examined and compared said Ex- 
hibit Z” with said paper writing on page 24 of said “ Exhibit Z,” 
and that the same is a true and correct copy thereof. 

EDWARD M. JOHNSON, 


Notary Public. 
Exninrr M. Chas. F. Hatch. 
101 4 COLUunus, O., — 30. 


“Chas. F. Hatch, Minneapolis: 
“Wrote you yesterday. Will write you Friday fully. 
. n ‘ N “W. A. HARRISON.” 


I hereby certify that the within paper writing marked “ Exhibit 
M” was made by by me from the paper writing to be found on 
twenty-five (25) of the book produced and exhibited before me dur- 
ing his examination by the witness, Charles F. Hatch, and which 
was by me inspected and identified and then by me marked Ex- 
hibit 1. —5 I have carefully examined and compared said Ex- 
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hibit M” with said paper writing on page 25 of said “Exhibit Z,” 
and that the same is a true and correct copy thereof. 
EDWARD M. JOHNSON, 
Notary Public. 


“Exuipit N.“ Chas. F. Hatch. 


102 CotumBus, O., Dec. 29th, 1879. 
Chas. F. Hatch, Esq., Gen’l Man'g'r: 
D'n Sin: Your several telegrams and letters duly to hand. 


Will reply in full to them the latter part of this week. Am too 
fully pressed on other matters just at present to give them attention. 


Yours, truly, &e., 
W. A. HARRISON, Sec’y. 


1, Edward M. Johnson, do hereby certify that the within letter 
was offered by the witness Charles F. Hatch as a part of his testi- 
mony, and is by me marked “ Exhibit N,” to be attached to and 


become a part of his deposition. 
EDWARD M. JOHNSON, 
Notary Public, Hennepin County, Minnesota. 


„ Exuipit O.“ Chas. F. Hatch. 


103 “ CoLumBus, O. 
I. A. Harrison: 
I am still without that letter regarding our order for iron rails. 
When may I expect to hear from you? 
C. F. HATCH.” 


I hereby certify that the within paper writing, marked “ Exhibit 
O, was made by me frora the paper writing to be found on page 
forty (40) of the book produced and exhibited before me during his 
examination by the witness Charles F. Hatch, and which was by 
me inspected and identified, and then by me marked“ Exhibit Z; 
that I have carefully examined and compared said “ Exhibit O” 
with said paper writing on page 40 of said “ Exhibit Z,“ and that 
the same is a true and correct copy thereof. 

EDWARD M. JOHNSON, 
Notary Public. 


„ EXJUInIr P.” 
104 T. A. Harrison, Columbus, Ohio: 


We claim contract with vou for two thonsand tons iron rails, as 
per your proposition. 
Why do you not reply to my letters and telegrams ? 


C. F. HATCH. 


[ hereby certify that the within paper writing, marked “ Exhibit 
T.“ was made by me from the paper-writing to be found on page 
forty-four (44) of the book produced and exhibited before mè dur- 
ing his examination by the witness, Charles F. Hatch, and which 
was by me inspected and identified, and then by me marked“ Ex- 
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hibit Z“; that I have carefully examined and compared said “ Ex- 
hibit P” with said paper writing on page 44 of said “ Exhibit Z,“ und 
that the same is a true and correct copy thereof. 
EDWARD M. JOHNSON, 
Notary Public. 


Ex HRT Q.“ J. B. Woolsey, Chas. F. Hatch. 


105 Col. uunus, Jan. 19th, 1880. 


The Minneapolis and St. Louis Railway Co., 
by J. B. Woolsey, ag’t: 

Dear Sir: Your notice of 19th rec’d. We deny your power or 
authority under any papers that have passed between your company 
and the Columbus Rolling-Mill Company to make any purchase on 
our account, and write this notice in response to yours of 19th inst. 
as a notification of the same power and — as that of yours which 
you have placed in our hands. 

Yours truly, COLUMBUS ROLLING MILL CO. 
SAM’L THOMAS, Treas. 


I, Edward M. Johnson, do hereby certify that the within letter 
was offered by the witness, Charles F. Hatch, as a part of his testi- 
mony, and is by me marked “ Exhibit Q,” to be attached to and be- 


come part of his deposition. 
EDWARD M. JOHNSON, 
Notary Public, Hennepin County, Minneaota. 


106 Exarsit R. T. B. Woolsey. 


To the Columbus Rolling-Mill Co. 

GENTLEMEN: The Minneapolis and St. Louis R’y claim a con- 
tract with you for two thousand (2,000) gross tons 50-lb. iron rails; 
“job” cars at your mill; March, 1880, delivery; terms, spot cash; 
$5,400 per gross ton. Demand having been made for negotiation of 
contract and refused, you are hereby notified that the M. and St. L. 
R'y Co. will go into the open market and purchase such amount of 
rails for your ac. on the best terms obtainable, holding you respon- 
sible for all damages, actual and contingent, resulting from your 
refusal. 

Yours truly, 
THE MINNEAPOLIS AND ST. LOUIS R’Y, 
By T. B. WOOLSEY, Ag’. 


Exuripeit R. Edward M. Johnson, Net. P. 


I, Edward M. Johnson, do hereby certify that the within paper 
writing was offered by the witness, T. B. Woolsey, as a part of his 
testimony, and is by me marked “ Exhibit R,” to be attached to and 
become part of said Woolsey's 4 

LYWARD M. JOHNSON, 
Notary Public, Hennepin County, Minnesota. 
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107. State or MINNESOTA, \ ae 
County of Hennepin, b 

I, Jacob A. Wolverton, clerk of the district court fourth judicial 
district, in and for the county of Hennepin and State of Minnesota, 
hereby certify that Edward M. Johnson is‘a notary = residin 
in said county of Hennepin, duly commissioned and qualified, anc 
that his official acts are entitled to full faith and credit; that his 
commission bears date Oct. 16th, A. D. 1879, and will expire Oct. 
16th, A. D. 1881, and that the signature of said notary at the bottom 
of this certificate is genuine. 

Witness my hand and the seal of said district court, this 28th day 


of October, A. D. 1880. 
(SEAL.) | | J. A. WOLVERTON, Clerk. 


Signature of magistrate : EDWARD M. JOHNSON. 
108 Stipulation. 


Circuit Court of the United States, Southern District of Ohio, Eastern 
Division. 


THE MINNEAPOLIS AND St. Louis Rattway Company, Plaintiff, 
against 
Tue Cotumsus Rol.LING-MILL Company, Defendant. 


For all purposes in the above-entitled action, it is hereby admitted 


and agreed by said parties, plaintiffs and defendant thereto, that let- 
ters and telegrams were sent and received by said parties through 
their agents, as follows: 

That on the 5th day of December, 1879, said plaintiff wrote and 
mailed to said defendant a letter, of which the following is a copy: 


“ MINNEAPOLIS & St. Louis R’y Co., 

“ MINNEAPOLIS, Mix., Dec. 5th, 1879. 

“Chas. F. Hatch, gen’l m’g’r Rolling-Mill Co., Columbus, Ohio. 
“Gents: Please quote me prices for 500 to 3.000 tons 50.-Ib. steel 
— and for 2,000 to 5,000 tons 50-Ib. iron rails, March, 1880, de- 

ivery. 
* Truly, yours, 
— HATCH, G. Jf. 


That on the 8th day of December, 1879, said defendant wrote and 
mailed to said plaintiff u letter, of which the following is a copy: 


109 Orricx CotumBus RoLLING-MII.L Company, 
8 MANUFACTURERS OF RAILROAD Inox, 
Room 8, DrsnlLER Biock, West Broap Sr., 
“Columbus, CO., Dec. 8th, 1879. 


- “Chas. F. Hatch, Esq., gen’l 22 M. & St. L. Ry, Minneapolis, 
finn. 


“D’r Sir: Your favor of 5th inst. at hand. We do not make 
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steel rails. For iron rails we will sell 2,000 to 5,000 tons of 50-Ib. 
rails for fifty-four($54.00) dollars per gross ton for spot cash, F. O. B. 
cars at our mill, March delivery, subject as follows: In case of strike 
among our workmen, destruction of, or serious damage to, our works 
by fire, or the the elements, or any causes of delay beyond our con- 
trol, we shall not be held accountable in damages. If our offer is 
accepted shall be expected to be notified of same prior to Dec. 20th, 
1879. 
“ Yours, truly, 
é „W. A. HARRISON, Sey.“ 


Washburn to Hatch. 


“ WaAsHINGTON, Dee. 16th. 


. F. Hatcn: I think you had better accept Columbus offer for 
ten or twelve hundred tons. v. D. w. 


That on the 16th day of December, 1879, said plaintiff wrote and 
_ sent to said defendant a telegram, of which the following is a 
copy: oe 
110 “To W. A. Harrison, sec’y Rolling-Mill Company: 
“ Please enter our order for twelve hundred tons rails, March 


delivery, as per your favor of the eighth. Please reply. 
“CHAS. F. HATCH, 
“Gen'l Man’g’r M. & St. L. R’y.” 


That on the 16th day of December, 1879, said plaintiff wrote and 
mailed to said defendant a letter, of which the following is a copy: 


“ MINNEAPOLIS AND Sr. Louis Raitway, 
“Chas. F. Hatch, Gen’] Man’g’r. 


“ MINNEAPOLIS, Mixx., Dec. 16th, 1879. 
“W. A. Harrison, Esq , sec’y Rolling-Mill Co., Columbus O.: 


“D’r Str: Yours of the 8th came duly to hand. I telegraphed 
vou to-day to enter our order for twelve hundred (1,200) tons 90. lb. 
iron rails for, next March delivery, at fifty-four dollars ($54.00) F. O. 
B. cars at your mill. Please send contract; also please send me 
templet of your 50-Ib. rail. Do you make splices? If so, give me 
prices for splices for this lot of iron. 


“ Yours truly, 
n “CHAS. F. HATCH, G. M.“ 


That on the 18th day of December, 1879, said plaintiff received 
from said defendant a telegram, of which the following is a copy: 


“To C. F. Hatch. 
“We cannot book your order at present at that price. | 
“COLUMBUS ROLLING-MILL CO.” 


111 That on the 19th day of December, 1879, said plaintiff wrote 
and sent to suid defendant a telegram, of which the following 
is a copy: 
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“ To Col’s Rolling-M. Co.: | 
“ Your proposition holds good until December twentieth. Do you 
decline to carry it out? 
4 C. F. HATCH.” 


That on the 19th day of December, 1879, said plaintiff wrote and 
sent to said defendant a telegram, of which the following is a copy: 


“To Col’s Rolling-Mill Co.: 


“ Please enter our order for two thousand tons rails, as per your 
letter of the sixth. Please forward written contract. Reply. 
: 40 F. HATCH.” 


That on the 22nd day of December, 1879, said plaintiff wrote and 
sent to said defendant a telegram, of which the following is a copy. 


“To Columbus Rolling-Mill Co.: 
“Did you enter my order for two thousand tons rails, as per my 
telegram of December nineteenth? Answer. 
“C. F. HATCH, 
“Gen. Manager M. & St. L. R’y.” 


That on the 26th day of December, 1879, said plaintiff wrote and 
sent to said defendant a telegram, of which the following is a copy: 


“To W. A. Harrison, sec’y Rolling-Mill Co.: 


“TI am still without reply to my telegrams of Dec’r nineteenth 

and twenty-second. Please let me hear from you. 
N 2 F. HATCH, 

“Gen. Mr M. & St. L. Ry. 


112 That on the 29th day of December, 1879, said defendant 
wrote and mailed to said plaintiff a letter, of which the fol- 
lowing is a copy: 
“Office Columbus Rolling-Mill Co., manufacturers of railroad iron, 
room 8, Deshler’s Block, West Broad st. 


Col uunus, O., Dee. 29, 1879. 
“Chas. F. Hatch, Esq., Gen’l Mang’r. 
“D’r Sin: Your several letters and telegrams ready to hand 


Will reply in full to them the latter part of this week. Am too 
fully pressed on other matters just at present to give them attention. 


“Yours, truly, 
“W. A. HARRISON, Sec’y.” 
That on the 30th day of December, 1879, said plaintiff wrote 
and sent to said defendant a telegram, of which the following is a 
copy : 
“To Col’s Rolling-Mill Co. : 
“Why do I not get reply to my telegram & letter regarding or- 
der for two thousand tons rails, sent you Dec. ninth ? 
„C. F. HATCH, 
Gen. Mang’r M. & St. L. R. R.“ 
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That on the 10th day of January, 1880, said plaintiff wrote and 
sent to said defendant a telegram, of which the following is a copy: 


“To T. A. Harrison: 
“T am still without that letter regarding our order for iron rails. 
When may I expect to hear from you? 
| “C. F. HATCH.” 


113 Stipulation of Counsel. 


It is further admitted and agreed that all of the above-mentioned 
letters were received by the party to whom addressed in the due 
course of mail, and that all of said telegrams were received by the 
party to whom addressed in the due course of telegraphic transmis- 
sion. 

The production of the originals of said letters and telegrams, or 
either of them, in evidence on the trial of said cause, is hereby 
waived; and it is stipulated that this agreement may be used by 
either party as sufficient evidence in said cause of the sending and 
receipt of said letters and telegrams, and of their contents, without 
other or further proof. oe 

This agreement is not to be considered as an agreed statement. of 
facts further than is above expressed, nor as precluding either party 
from offering further evidence in said cause. It is further agreed 
that this stipulation and agreement shall be filed, and remain with 
the papers in said action. 


Oct. 22nd, 1880. 
MINNEAPL'S & ST. LOUIS R’Y CO., 
By SHAW, LEVI, ann GRAY, Alt’ys. 
COLUMBUS ROLLING MILL CO., 
By HARRISON, OLDS & MARSH, Ait’ys. 


114 In the Circuit Court of the United States for the Southern 
District of Ohio. Eastern Division. 


Tue MixNEAPOLIs & Sr. Louis RAIL WAY Company 


v8. 
Tue Cotumsus Rouiinc-Mitt Company. 
Unitep States oF AMERICA: 


SouTHERN District or New York, I ie 
State, City, and County of New York, 


Be it remembered, that on this twenty-second day of November, 
1880, I, Harold Smith, a notary public, in and for the county and 
city of New York, in the southern district and State of New York, 
did call and cause to be and appear personally before me, at the 
office of Claik, Post and Martin, at No. 34 Pine st., New York city, 
in said State, county, and district, Mr. H. A. V. Post, to testify, and 
the truth to say, on the part and behalf of the plaintiff, in a certain 
suit or matter of controvérsy now depending and undetermined in 
the circuit court of the United States for the southern district of 
Ohio, eastern division, at the city of Columbus, in said district, 
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wherein the Minneapolis and St. Louis Railway Company is plain- 
tiff and the Columbus Rolling-Mill Company is defendant; and the 
said H. A. V. Post, being about the age of forty-eight years,and hav- 
ing been by me first cautioned and sworn to testify the truth, the 
whole truth, and nothing but the truth in the matter of controversy 

aforesaid, and being carefully examined by S. F. Marsh, Esq., 
115 counsel for the defendant, and H. L. Burnett, Esq., counsel 
in for the plaintiff, he did thereupon depose, testify, and say as 
ollows, viz: 


H. A. V. Post, witness called on part of plaintiff, being duly sworn, 
deposes and says: 


Direct examination by Mr. Burnett: 


1. Please state your name, age, residence, and occupation. 

A. My name is H. A. V. Post; my age is forty-eight years; my 
residence is New York city, and my occupation iron and steal rail 
merchant, being a member of the firm of Clark, Post, and Martin. 

2. In what business were you engaged from December, 1879, to 
March, 1880, inclusive ? 

A. Importing and dealing in rails; that is, in new rails and old 
rails; pig-iron, &c. 

3. In connection with same firm of which you are now a member? 

A. Yes, sir. 

4. Have you such familiarity with the trade in iron rails in the 
city of New York as to be able to state what the market price was 
for 50-Ib. iron rails in the city of New York during the month of 
March, 1880 ? 

A. Yes, sir. 

5. Please state what the market price was for 50-Ib. iron rails in 
New York during the month of March, 1880. 


Objected to. | 3 


A. They ranged from $62.00 about the first of March to about 
8583 the last of March. 


6. Have you any memoranda that you can turn to, or data by 


which you can fix the range of prices? 
116 A. We have memoranda of our sales made at various times, 
and it is by referring to that book that I give you the figures 
that I have. | 
7. Is it or is it not a fact that in the fore part of the month of 
March sales of iron rails 50 pounds reached as high a price as 


$64.50 ? 
Objected to. 


A. Ido not remember of any business being done at a higher 
price than $62 in March. 

8. Will you be kind enough to look at the memoranda to which 
you refer, and see what the highest figures were that were reached 
in sales during that month. ; 7 

A. We have a memorandum of March 22nd,a sale of 275 tons 
50 pounds iron rails at $60. 
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9. Now, turn to the first of the month, if you please, and see what 
the sales averaged. 

A. We have here on March 5th sale of 315 tons of old double- 
— 4 iron ruils; that is, they were turned into new iron rails at 

2. * 

10. What is your independent recollection, if you have any, as to 
prices outside of reference to special memoranda ? 


Objected to as incompetent. 


A. The custom here to determine the price of new rails is to take 
the cost of old rails and add $20 a ton for rerolling into new. Our 
negotiations for fixing prices for new rails are done on that basis, and 
the price of the old rails during the month of March was such that 
our prices for new rails and business was done from $58.50 to $62. 

11. Outside of that fixing of it by reference to prices of old rails, 
what do you state from your recollection that the market price of 
new rails was? . 


Objected to. 


117 A. The market price was about $62. 

12. Do you know what thé freight rates per ton of railroad 
iron, 50 pounds, from here to Columbus were during the month of 
March, 1880? 


Objected to. 


A. I do. 
13. What were they ? 


Objected to. 


A. I think they were 24 c’ts. It was not under 24 cents per 100 
pounds. 


Cross- examined by Mr. T. Maksa : 


14. Was that the transportation by rail or by water? 

A. By rail. 

15. What was the rate by water? 

A. We could not transport by water in March ; the canal was not 
open—frozen up. When navigation is open we usually paid $2.25 
and $2.50 to Toledo per gross ton. 

16. Is the market price of iron rails in the Western markets at 
Columbus, Springfield, St. Louis, Chicago, Indianapolis, and else- 
where controlled by by the price in New York with freight added ? 


Objected to. 
A. I should think not; no, it is not. 
Redirect: 


17. Do you know or do you not know whether any shipments 
were being made to Western points from New York in the month 
of March, 1880, by water or whether the usual mode was by rail ? 

A. On re! 7 March we were shipping steel blooms West by rail; 
8—282 . 
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we were shipping them to St. Albans, Vermont, by water at 
118 the same time. We were shipping old rails to Rome, New 
York, which is on the line of the Erie canal, by New York 

Central R. R. Four more shipments to Rome, New York, by rail; 
by Pennsylvania R. R. to Pittsburg, old rails, by rail in March ; 
March 19th to Springfield, Illinois, by rail; March 19th, by Penn- 
sylvania R. R., 146 tons to Columbus, Ohio. 

18. To whom was that shipment made? 
: A. I think it was to the Columbus Rolling Mill, the defendant 

erein. 

19. That were old rails or new rails? | 

A. Old T rails. March 19th, 348 tons old rails to Columbus, 
Ohio, by rail; March 20th, steel blooms to Lake Champlain by 
water; March 24, by Erie and Pacific Dispatch, by rail, to Brown, 
Bonnell & Co., Youngstown, Ohio. 

20. Do you know whether there is any way by shipping clear 
through by water to Columbus, Ohio? 

A. i don’t know of any way to ship by water through to Colum- 
bus, Ohio. 

Recross; 

21. May not rails be shipped from here to Columbus partly by 
rail and partly by water? 

A. Ves, sir. 

22. When so shipped, is not the price lower than by shipping all 
the way by rail? 


A. It generally is. I can explain that by saying that to Toledo 


it is $2.25 or $2.50, and from there to Columbus 81.00. 
Recross-examination is objected to. 


23. Was not the mode of shipment of the lot of rails which you 

have testified to as having been shipped by you in March by 

119 rail governed more by the urgent necessity of the case than 
by the price of freight ? 


Objected to. 


A. I do not know what governed it. We merely follow instruc- 
tions. I merely give you the facts as we shipped. I don’t know 
what the urgency was, though it is generally the case that people 
won't take rails by rail if they can get them by water. For — 
the price is so much lower by water. 

21 Were not the cities of Baltimore and Philadelphia extensive 
markets for imported rails during the winter of 1879 and 1880? 


Objected to. 


A. Yes, sir. 

25. Do you know what the freight from those cities, or either of 
them. was in March last for iron rails per ton? 

A. Two cents a hundred less in Philadelphia and three cents a 
hundred less in Baltimore than in New York. 
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Redirect : : 

— New York is the largest market, is it not, in the country for 
rails? 

A. Ves, sir. i 

27. Do not the prices in New York substantially govern and con- 
trol the prices at other seaport towns—I mean of iron rails? 

— 1 ing the question of freight into consideration they gene- 
rally do. 


It is hereby stipulated and agreed by and between counsel of the 
respective parties that the further taking of depositions on the part 
of plaintiff be continued on Wednesday, November 24th, 1880, at 10 
o’clock a. m. 

New York, Nov. 23, 80. 


Subscribed and sworn to before me this 23rd of November, 1880. 
HAROLD SMITH, [seat.] 
Notary Public, N. F. Cs. 


120 & 121 Circuit Court of the United States for the Southern Dis- 
trict of Ohio, Eastern Division. ! 


MINNEAPOLIS AND St. Louis Raitway Company, Plaintiff, 
versus 
Col. vunus RoLLIxG-MILL Company, Deſendant. 


It is hereby stipulated and agreed by and between the parties to 
the ubove- entitled action that the testimony of the witnesses exam- 
ined in New York city be taken down and written out by the ste- 


nographer. 
H. L. BURNETT, Counsel for Plaintiff. 
HARRISON, OLDS anp MARSH, 
Counsel for Defendant. 


Southern District of New Yor 


I, Harold Smith, a notary public in and for the above-named dis- 
trict, do hereby certify that the reason for taking the foregoing depo- 
sition is, and the fact is, that the testimony is material and necessary 
for the plaintiff in the cause in the caption of the said deposition 
named; and that the witness lives, and did live at the time of taking 
said deposition, in the city, county, and State of New York, the same 
being at a greater distance than one hundred miles from the city of 

Columbus, where the court at which it is expected the said 
122 cnuse will be tried was appointed by law to be held, to wit, more 
than four hundred miles therefrom. 

I further certify that on the twenty-second day of November, 1880, 
pursuant to the notice hereto annexed and the stipulation endorsed 
thereon, I was attended at the office of Clark, Post and Martin afore- 
said by H. L. Burnett, Esq., counsel for the plaintiff, and S. F. Marsh, 
Esq., counsel for the defendant, and the witness, H. A. V. Post, who 
was of sound mind and lawful age, and the witness was carefully ex · 
amined by the respective counsel, and by me cautioned and sworn 
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to testify the truth, the whole truth, and nothing but the truth, and 
the deposition was then and there taken down in short-hand by a 
stenographer pursuant to the stipulation hereto annexed; and after 
it had been reduced to writing by the said stenographer the witness 
carefully read and subscribed the same in my presence. 

I have retained the said deposition in my possession for the pur- 
pose of sealing up and directing the same, together with the stipula- 
tion annexed thereto, and also this certificate of the reasons aforesaid 
for taking this deposition with my own hand to the clerk of the 
court for which the same was taken. 

And I do further certify that I am not of counsel nor attorney for 
either of the parties.in said deposition and caption named, or in any 
(way) interested in the event of the said cause named in the caption. 

In testimony whereof I have hereto set my seal and hand, this 
first day of December, 1880. 

[SEAL. ] HAROLD SMITH, 
Notary Public, N. Y. Co. 


123 ORLAND Surrn, called by plaintiff, being sworn, testified as 
follows : 
Examined by Mr. Oros: 


Q. Col. Smith, will you state to the court and jury your residence, 
and what your occupation is? 
A. I reside in Columbus; am at present general manager of the 


Columbus and Hocking Valley and Columbus and Toledo railways. 


Q. How long have you lived in Columbus? 

A. About six years. 

Q. How long have you been engaged in you- present occupation ? 

A. My — — has been that of a railroad superintendant and 
contractor and manager since 1850; [am what we term a railroad 
man. Since 1877 I have been connected with the Hocking Valley and 
Columbus and Toledo railways as the general superintendant and 
manager. 

Q. Were you residing here in the winter of 1879 and 1880 and 


the spring and summer of 1880? 


I was. 
Q. In your general empleyment as a railroad manager and super- 
intendant, and also engaged in the construction of railroads, have 
you had any connection with the purchase of railroad iron and the 
market for railroad iron at Columbus? 
A. I have. 
Q. Are you acquainted with the defendant, The Columbus Roll- 
ing-Mill Company ? 
A. I was acquainted with the management of that rolling-mill— 
those who were in charge. 
Q. State who have been in charge? : 
A. General Thomas and Mr. Harrison are the gentlemen 
124 that I have had intercourse with in connection with the 
business of that mill. 
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Q. During what period have they had charge of it—I mean in. 
your connection with them ? | 

A. Ever since 1875—I think I came here in 1875—in connection 
with the construction of the Columbus aud Taledo railway, and 
those gentlemen were then in charge of the mill, and have been 
chiefly so ever since. I believe that General Thomas’ connection 
has ceased with the mill, but up to 1880 he was actively connected 
with the mill. 

Q. Do you know of any other company, or companies, in Colum- 
bus besides the Columbus Rolling-Mill Company who are engaged 
in the manufacture and sale of railroad iron ? 

A. I don’t know of any other. I believe Mr. Hayden makes some 
very light rails sometimes—some street-railroad rails—but I don’t 
think he makes any rails for railroads. 

Q. The rails manufactured by Mr. Huyden are for street rail- 
ways? 

nswer. Generally for the light tracks in mines, I think. 

Q. So far as you know, is he engaged in the manufacture of iron 


‘rails of the size of 50 pounds to the yard? 


A. I should say not; I never heffd of it. 

Q. What means have you of knowing, and state whether you 
do know, the market value of iron ruils, say of 50 pounds to the yard, 
— the months of January, February, and March, 1880, at Colum- 

us? 


Mr. Harrison: We insist that he should be confined to the month 
of March. 
The Court: First direct his attention to March. 


125 Q. I will ask you if you had you had the means of know- 
ing and do you know the market value of iron rails of 50 
pounds to the yard in Columbus during the month of March, 1880? 
A. Well, as a railroad superintendant and also railroad contractor, 
of course I have endeavored to keep posted with regard to the price 
of rails from time to time, not only in Columbus, but all over the 
country. I don’t know that I have any specific knowledge of the 
market price obtaining in Columbus during the month of March, 
for I was not connected with any particular transaction for the month 
vf March in the way of the purchase of rails in Columbus. There 
were no quotations for Columbus specifically that I know of. I had 
occasion to purchase iron rails, both previous to March and subse- 
quent to March, but I don’t know that I purchased a rail in March, 
and I don’t know of any way of arriving at the Columbus market 
price, except by way of actual transactions in Columbus. 

Q. Were there any companies or persons except the Rolling-Mill 
Company at Columbus in March, 1880, manufacturing or selling 
iron rails of this description ? 

A. No persons that I know of; never had any knowledge of any 
others than the Columbus Rolling-Mill Company. 

Q. What do you know, Col. Smith, if anything, about this com- 
pany, the defendant, selling railroad iron of the quality described 
in the month of March? 
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A. I have no knowledge of any. I think they were deliver- 
126 ing some iron that I had knowledge of in the month of 
March, but it was, perhaps, under a previous arrangement. 

Q. Do you know whether they were manufacturing rails in March ? 

A. My impression is that they were, but I couldn’t say that I had 
any positive knowledge of that. 

Q. State, if you know, what the market value in March, 1880, of 
iron rails of 50 pounds to the yard, delivered on board of cars here 
at Columbus Rolling-Mill, would be? 

A. I have no knowledge what that would be. I know about what 
was the generally understood market price the country over for rails 
at that time, but what the rails delivered by the Columbus Rolling- 
Mill Co. would be I don’t know. 

Q. State what the market price in the month of March, 1880, was, 

— Columbus in your estimate, if you can state it in that 
way? 
A. Well, the generally understood price among railroad men, 
what was understood to be about the ruling price for iron rails in 
the month of March, was from $65 to $70 per ton. That was what 
was the common talk among people as about the ruling price for 
iron rails at that time. 

Q. From your knowledge of the course of trade in that regard, 


stute whether or not 2,000 tons of iron rails of the r described 
Ma 


could be obtained in Columbus during the month of March, 1880, 
and without a previous contract for their delivery at that time? I 
mean a contract made at some prior date, one, two, or three months 
in advance. 

A. — mean whether 2,000 tons could have been bought ſor de- 

ivery? 
127 Q. Yes; whether it could have been bought for delivery in 
March any time during the month of March? 

A. Well, from my — of the Columbus Rolling-Mill and 
its capacity, I should say that I would have supposed that I could 
have bought two thousand tons of rails from , that company in the 
month of March. 

Q. Leaving that company out of consideration, could you have 

urchased it otherwise at Columbus? 

A. I think not. 8 

Q. Have you such knowledge of the business and orders of that 
company as to be able to say that if you had made a demand upon 
them for 2,009 tons, to be delivered on the cars at Columbus, you 
could have obtained it without a previous arrangement with them ? 

A. Had I been under urgent necessity to get immediate delivery 
of the rails, I should have been under some anxiety about getting 
them if I had made the first call and wanted to get them immedi- 
ately. My experience, however, with the Columbus Rolling-Mill 
has always been that for the delivery of a few hundred tons of rails 
I almost always have been able to get them within a few days af- 
ter they were ordered. ‘ 

Q. My question was in regard to the delivery of a quantity equal 


to 2,000 tons. 
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A. I should not expect to get 2,000 tons of rails within a few days 
from my first negotiation. 

Q. From your know:edge of the market and the course of trade 

in that regard, how long, in your judgment, ought 2,000 tons 
128 of rails of that description to be ordered in the Columbus 

market before the time of delivery, leaving out of view the 
Columbus Rolling-Mill Company ? 

A. That means to purchase in Columbus? 

Q. Yes, sir. 

A. Get them delivered in Columbus without getting them from 
the Columbus Rolling-Mill Company—to purchase anywhere we see 
fit ? 

Q. Yes; for delivery in Columbus. 

A. It is pretty difficult for me to answer that question, from the 
fact that 1— had no experience in purchasing iron rails else- 
where. We have had no difficulty in purchasing steel rails and 
getting a delivery within 20 or 30 days from the time they were 
ordered; but we have not purchased an iron rail outside of Colum- 
bus and we, of course, did not investigate the market for iron rails 
or the pressure on the various mills outside of Columbus, and I am 
not prepared to say what we could have done in that regard. I had 
no occasion to investigate it. 

Q. Laying out of view any actual transaction of your own, can 
you give an answer from your general knowledge of the markets? 

A. I wouldn’t have expected to get 2,000 tons of iron rails deliv- 
ered here from the outside—in in any way outside of the Columbus 
Rolling-Mill Company—in less than 30 to 60 days from the time I 
gave the order. 


End of direct ex. 


129 Cross-examination by Mr. Harrison: 


Q. Colonel, do you know what number of tons of iron rails the 
Columbus Rolling-Mill Co. can get out per day ? 

A. No, sir; I don't know their exact capacity, but I understood 
that they could roll from forty to fifty tons a day readily.’ I am not 
well posted in rd to that, because when they have delivered us 
iron they generally roll us up a certain quantity. I never investi- 
gated to know certainly in regard to that. 

Q. You have bought all the iron you have had occasion to buy 
for the roads you have been managing from the Columbus Rolling- 
Mill Company ? 

A. Always; all the iron rails. 

Q. In making your purchase have you given orders for imme- 
diate delivery, or delivery in a few days, or delivery for several 
months in the future—what have you done in that regard? 

Answer. Well, we have done both ways. Sometimes we have had 
an arrangement by which we were to take rails along during the 
season as we wanted them; we had some such arrangement as that. 
When I say we I mean, now, parties who were building the Ohio and 
West Virginia Railroad in 1879. We had an arrangement by which 
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we got rails as we needed them, and ordered them right along from 

time to time, running through any time up as long as we wanted 

them. Sometimes for the Hocking Valley road or the Columbus 

and Toledo road we would just go and negotiate for a bunch of rails 
as we wanted them—more commonly that way with reference 

130 to the rails that we needed for replenishing and relaying on 
the two roads in active operation. 

Q. How shortly was the delivery after the order was given? 

A. Oh, generally within a few days. 

Q. What is the fact in regard to the price of iron rails being less 
or greater in the city of Columbus, usually, than in New York? 

A. Well, I should say that the relative prices fluctuate. Some- 
times I have known the price of rails to be higher in New York 
than they were in Columbus, and sometimes higher in Columbus 
than they were in New York. I should not be able to state what is 
the usual range of that, because I have known it to fluctuate both 
ways. 3 
3 The price of iron rails in New Vork don't necessarily control 
the price of iron rails in the city of Col’s? 

A. I should say not. 

Q. Do you recollect whether the price of iron rails greatly depre- 
ciated during the month of March, and what was the amount of 
falling in the market price during that month? 

A. Well, I should say that I don’t know that there was any mani- 
fest depreciation in the — There was what we would say a 
greater reluctance on on the part of purchasers to buy. Purchasers 
were not disposed to make orders towards the latter part of the month 
of March. There was, in other words, an evidence of weakening in 
the prices. 

Q. You have spoken of the general price of iron throughout the 
country in March. Is it nota fact that frequently the quotations of 

the prices of iron rails in the market is, in point of fact, ficti- 
131 tious; that is, there were no sales being made at such prices; 
3 it is merely held up to them, and nobody is willing to b-y 
iron! 

— That was especially the case about the period to which you 
refer. 

Q. Isn’t there a large rolling-mill in Cleveland—one or more? 

A. I think there are two. 

Q. Do you know their capacity? Are they not very large mills? 

A. What we term the Cleveland rolling-mill is a very large mill. 
My impression is that both mills are now, however, owned by the same 
company. Their specialty is steel rails, more generally. Yes, they 
have very large capacity. 

Q. What would ordinarily be the cost of transporting, say, 2,000 
tons of iron rails from the city of Cleveland to the city of Colum- 
bus? Do you know the rates of freight! 

A. I know what we pay; I don’t know that it would be exactly 
fair to say that everybody could get them transported at the same 
rate that we do. 

Q, What is your price? 
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A. It would cost from a dollar to a dollar and twenty-five cents 
. —— ime venture to say that any person could get them brought 
or $1.25. 

Q. What does it ordinarily cost for a thousand tons to transport 
iron rails from the city of Toledo to the city of Culumbus? Sup- 
— a party wants to ship two thousand tons, what would it cost 

im to ship them from Toledo to Columbus ? 
A. About a dollar a ton. 
132 Q. You don’t know of any sales having been made in the 
month of March, 1880? 

A. I had no knowledge of any specific sales in the month of 
March ; no personal knowledge of any. 

Q. Did the Columbus Rolling-Mill Company deliver any iron rails 
to you about the last of March or the first of April? 

A. They delivered us some rails in April. 

. What time in April, as nearly as you can recollect ? 

Ans. Between the middle and tlielast of the month some time. 

Q. Do you recollect when they were purchased ? 

A. No, sir; I couldn’t say exactly when they were purchased; I pre- 
sume they were ordered some time in the early part of the wnt 

Q. About the first of the month? 

A. Some time in the fore part of the month, I should say. Our 
custom with regard to the iron rails was to order about the time we 
would want to use them, to give a chance for us to get the cars fairly 
loading rails, and have them loaded up and delivered in time, as 
we should want them ; I suppose those rails were ordered probably 
in the early part of the month. 

Q. What quantity was ordered at that time? 

A. Not quite 200 tons at that time ; between one and two hundred 
tons. 

Q. What price was paid for them? 


Objected to; objection overruled. 


A. We paid $52.50 a ton for those rails. 

Q. Was that the market value at that time in Columbus? 

A. We had no special arrangement by which we got them for any 
less than the market. 


133 Q. It was a purchase made in the ordinary course of 
trade? 
A. Ves, sir. 


Q. What is the fact in regard to the quantity of iron rails affect- 
ing the price of a given lot that is purchased; that is to say, sup- 
pose a party buys 200 tons, can he, according to the way in which 
sali. are generally made by persons dealing in the article, purchase 
200 tons at less or more, or at the same price as two thousand tons; 
does the quantity affect the price of a given order? 

A. I don’t know that it does materially. Of course, if I were going 
to a mill to purchase iron rails I should offer the larger quantity 
as an inducement for getting a lower price, and expect if I could 
give them a large order that I would get it at a little lower figure 
than I would on a small quantity. 
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Q. You have stated that everybody desiring to buy iron rails 
was reluctant to purchase during the month of March; that there 
was a reluctance upon the part of persons desiring to buy iron rails 
to make purchases during the month of March? 

A. At the prices at which they were quoted. 

Q. Did the quotations change during the month of March ? 

A. From my recollection I should say there was very little change 
in the quotations in the month of March. I refer to quotations 
— have been aceustomed to study quotations—in the Railway 

ournal. 

Q. Is it not a fact that those quotations are nearly at nominal or 
fictitious — and not based upon actual transactions during the 

mont 
134 A. Well, I would not say that there were not transactions. 
I presume there were transactions, but I would say from my 
knowledge of the trade and the whole business — during 
what we term the boom, that it was speculative rather than for 
actual consumption. 

Q. Were there not large importations of iron rails from Europe 
during the month of December, 1879, and January, February, and 
March, 1880, to the United States? 

A. I should say there were. 

Q. Have you any idea as to the quantity that was imported dur- 
ing those months? 

A. Well, I would not be able to give figures now. I frequently 
studied the tables and compared, but I would not be able to give the 
figures now; my recollection is not distinct enough. 

85 State whether the importations were extraordinarily large or 
not 

A. Exceptionally, so far as the amount is concerned. I should 
say there was an extraordinary activity, both in old and new rails. 

Q. Both in old and new rails during that time? 

A. Yes, sir. 

Q. When did those extraordinary importations commence; do 
you recollect the month ? 

A. Well, I should say that arrivals, I should think, began to be 
numerous about February. 

Q. About the first of February ? 

‘ A. Along in February, I should think, according to my recollec- 
ons. . 

Q. Do you recollect how long that continued ? 

A. No,sir; I wouldn’t be able to state about how long that 

135 continued. I think that, according to my recollection of the 
transactions of those dates, that a great deal got here from 

from time to time, when perhaps they would have preferred it to 
have been back again, and the activity was kept up for a little 


period. 


Q. Where were the — a principally made to ? 
A. Principally to New York. 

Q. Were there not large shipments also to the city of Baltimore? 
A. I am not able to state. 
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Q. At any time during the month of March, could’nt very large 
quantities of iron have been — in the city of New York? 
A. I should say they could. 

Q. For immediate delivery? 

A. I should think there might have been for immediate delivery. 
Of course it is difficult for me to fix dates exactly, accurately in my 
mind, but I have been accustomed to receive circulars from dealers 
in New York, and I remember that they came along pretty thick 
and fast about that time. ü 

Q. How long would it take to ship 2,000 tons of iron rails from 
the city of Columbus to New York? 

A. 10 the ordinary course of business it would take about three 
weeks two to three weeks. 

Q. Suppose that a shipper would order a shipment to be made as 
speedily as ible; could that time be reduced? 

4 A. Ves; suppose a shipment could be brought through in ten 
ays. 

Q. How long would it take in the actual transportation in the 
_ ordinary mode of transporting two thousand tons of iron rails from 
New York city to Columbus? oe 

A. How long they would be on the road ? 

Q. Yes. 


136 A. Well, they might go through in five days. I think 

that would be an exception to what has ever been done, 
though, at such rate. Of course property like that does not move 
with the same rapidity that what we term fast freight does, like the 
Union Line or White Line freight, or anything of that kind which 
receives special dispatch. 


Redirect examination. 


Q. In your examination-in-chief you stated in substance, if I re- 
member, that where you wanted a bunch of rails that you could 
usually obtain them in a few days from the Columbus Rolling-Mill 
Company. Will you please explain what you meant by a bunch of 
rails, referring to the quantity; how large or small quantity do you 
mean? 

A. From a hundred to two hundred or three hundred tons. 

Q. According to your knowledge of their business capacity, could 
you have usually filled an order for two thousand tons as readily as 
these you speak of? . 

A. I should not — to get them as readily. 

Q. You would not 

A. No, sir; I may remark here that we have never had occasion 
to order a quantity of rails for immediate use in any ordinary pro- 
cess of operations. We would not use two thousand tons in a month 
in any of our ordinary operations. Even in building we seldom buy 
more than twelve or fifteen hundred tons in a month; therefore we 
have never had occasion to call for two thousand to be delivered all 
in one month. As I say, I would not expect to get them in an im- 
mediate call. 
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137 Q. How much longer time would be required, in your 
judgment, to have an order of two thousand tons filled than 
these bunches which you speak of? 

A. Well, ordinarily, in any operations in which we have been en- 
gaged, if we saw we would need two thousand tons of rails, we 
— to engage them two or three months beforehand or- 
dinarily. ä 

Q. In speaking in your examination of the prices in New York 
for railroad iron I understood you to say in your cross-examination 
that the prices in New York did not necessarily control or regulate 
the prices in Columbus. Was there any great discrepancy in prices 
between New York and Columbus at different times beyend the 
mere cost of transportation ? 

A. At any time that we were desiring to buy rails we could buy 
them in Columbus at considerably less than it would cost to buy 
them in New York and bring them to Columbus. 

Q. Whom did you buy them of here? 

A. We bought them of the Columbus rolling-mill. We were buy- 
ing steel rails in Cleveland, but not iron rails. 

Q. State whether there was much difference, and how much, we- 
tween the cost here and the cost at New York, if you had not added 
to the cost at New York the cost of transportation to bring them 
here; in other words, how did the markets compare between New 
York and Columbus, leaving out any influence which the cost of 
transportation had upon the rails when delivered here ? 

A. Whenever I had ocvasion to make inquiry I could buy rails 
for less here than they were quoted in New York. I think I could 

in Cleveland, too. 
138 Q. I understood you to say that you had bought your rails 

for the construction of these roads from the Columbus Roll- 
ing Mill Co.? ä 

A. All the iron rails. We don't use much iron rail here; use 
iron rail chiefly for sidings. : 

Q. In referring to that matter, let me ask you whether, in havin 
your rails furnished to you by the Columbus rolling-mill, you had 
a general contract with them by which they were to supply your 
orders as you needed them along from month to month, or did you 
| usually order at whatever the market price might be for the day 

| when oe made your order? 7 

A. I think we had no standing contract with them; we stocd 
upon the market ordinarily ; that is what we could buy them at the 
time we wanted to buy. 

Q. State if the fact that you understood between you that you-re- 

ceived all your rails from that mill would not affect the price some- 
what that the mill would charge you from what they would charge 
1 a stranger or for a single order? 
l A. Well, I am not prepared to answer in regard to that. That is 
Hal a matter that would lie more with them than with us. Whether 
or not they considered us regular customers, and would treat us dif- 
ferently from what they would transient customers, I am not pre- 
pared to say. It is possible they might have considered that. 
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ir Q. In stating, as I understood you to in cross-examination, that 

in there were not many sales in the month of March, owing to the 
range of prices, let me ask you this question: If a party 

n- 139 found it necessary to make a purchase at such time, say in 

ve March, 1880, would he or would he not -have been required 

r- to pay by the quotations ſor that month, even if they were quite 

speculative? 

k A. I suppose he would if he had gone into the general market to 

mn get rails. 

te Q. If I understand you, then, the quotations are actual prices 

es | when a party wus — — to buy? 

ne | A. Well, I know nothing to the contrary. 


| Q. I understood you to say in your cross-examination that some 
1x 5 time in April, 1880, there was a small quant’y-—say from one hun- 
Ly 2 dred to two hundred tons of railroad iron delivered to you by the 
b Columbus mill, at $52.50 a ton? 
A. Yes, sir. 


y- 4 Q. What were the circumstances under which that was done, if 
3 you remember them? 
e- A. I don't know that there were any special circumstances in re- 
od ‘ gard to that. My recollection is not distinct with regard to the bar- 
m ; gaining for the rails. I —— know that the order was given for 
0 a the rails some time early in April; I know that they were delivered 
of 7 some time between the 15th and last of the month; I think there 
2 were two different deliveries, 4 but I know that was the 
ils price. I don't think that I made a bargain myself for the rails; I 
ld think, probably, Mr. Green made the bargain; I know that is the 
; rice. 
ils E Q. You don’t know the circumstances under which the bargain 
II- f was made? 
| A. No, sir; I don't. 
se 140 Q. Do you know whether or not the order was made on ac- 
: count of the necessities of the road, or whether the order was 
1 | solicited on the part of the rolling-mill, with the price at which 
J deſmey would fill it? 
ur A. I have no doubt the order was made to fill the requirement of 
ou | the road. I never had any knowledge of the rolling-mill soliciting 
AY the business; it has never been that way with us; we have always 
é : made our orders according to our requirements. 
nd | Q. Let me ask you: aside from that single order and the filling 
he | of it at that price, if vou can state what the regular market price at 
Columbus was at that time, during the month of April, for rails of 
re- the quality described here, fifty pounds to the yard ? 
e- A. No, sir; aside from that I had no knowledge of any transac- 
ge tions for Columbus. 
Q. Aside from this single transaction? 
is A. Aside from this transaction, I had no knowledge of any par- 
er ticular transaction in rails at Columbus for that — The gene- 


ral market had dropped off at that time. 
Q. Can you state to us about the rate of transportation between‘ 
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New York and Columbus per ton for railroad iron—say in March, 
1880? 

A. I should say, from my recollection of the rates at that time, 
between five and six dollars a ton. . 

Q. In case you made a special effort to get a quick and prompt de- 
livery, would or would not that effect the rate of transportation. 

A. I should not suppose it would, materially. 
141 Q. What I refer to is whether you shipped by the White 
line or Star line, or whether it came through as common 
freight. 

A. The White line and Star line? I don’t know that they ever 
engaged in the transportation of heavy freight like that. Their busi- 
ness is confined chiefly to box-car freight. 

Q. Would railroad iron be considered as slow freight or rapid 
freight ? 

A. Ordinarily it is rather slow freight. 

Q. What would be the ordinary rate? You said it might have 
been done in four or five or six days, but what would be the ordinary 
transportation as to time between New York and Columbus for 
heavy freight ? : 

A. Well, should say that in the ordinary course of business, if 
freight is started from New York and run to Columbus it would be 
from two to three weeks in reaching the destination. That has been 
my experience with heavy freights coming from the East. Of course, 
it varies some. Some car-loads get a good deal better dispatch than 
others do, but where there is a good deal of freight it is liable to sto 
in chief transfer yard, and it is different from what it would be if it 
were travelling along constantly. Freights seldom do that unless 
they have some special dispatch given to them. 

E. Your attention was called to there being one or two mills for 
the manufacture of railroad iron at Cleveland. I understood you to 
state that those, as you understood, were engaged in the manufacture 

of steel rails. 
142 A. What we call the Cleveland Rolling-Mill Co. Its prin- 
cipal business is the manufacture of steel rails. 

Q. I was going to ask you whether that was or was not it in the 
month of March, 1880. 

A. I think it was. 

Q. Is that the largest rolling-mill in Cleveland ? 

A. That is my impression. 

Q. How is it with the other? 

A. I am not familiar with the other mill. The other mill, the last 
I knew, was manufacturing iron rails; I forget precisely the style of 
the mill now, but I had some knowledge of the mill at that time, 
and of their products. 

Q. Do you know now, so as to be able to state, whether or not that 
= the mouth of March, 1880, was manufacturing steel or iron 
rails? 

A. I couldn't state positively. My understanding of it was that 
it was manufacturing iron rails at that time. 

Q. Do you know about the capacity? 
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A. No, sir; I couldn’t state the capacity. It is understood to be 
a mill of considerable capacity. 

Q. Do you know how full it was at that time or otherwise? 

A. I don’t know anything about its orders. 

Q. From your general knowledge of the market,would there be 
any difference; and, if so, what, between the market price of rails of 
this description at Cleveland and at Columbus in the month of 
March, 1880? 

A. I should not suppose there would be a great difference between. 
Cleveland and Columbus at that time. 

Q. Have you such knowledge as would enable you to compare the 
capacity of the mill at Cleveland, which you think was manufactur- 
ing the iron rails at that time, with the capacity of the Columbus 

rolling-mill at that time? 
143 A. No, sir; I couldn't state that from any personal knowl- 
edge, my knowledge of that mill is more of a general char- 
acter than anything else. 

Q. And the cost of transportation from Cleveland to here, as I un- 
derstood you, would be about $1.25? 

A. Yes, sir; $1.25. oo 


Recross- examination: 


Q. I suppose that if any person would get quick transportation 
from the railroad company that a railroad corporation would be as 
apt to get it as an y’ else? 

A. Yes, sir; I think they would. 

Q. In regard to the Cleveland mills, while the Cleveland Rolling- 
ow Co. did manufacture steel rails, did it not also manufacture iron 
rails? 

A. They have dealt in iron rails, and I suppose they manufactured 
them; but we never bought a rail of them, and hence I am not pre- 
pared to answer that question definitely. 

Q. Don’t you kuow that they have dealt for some years exten- 
sively in iron rails? 

A. Yes, sir; I know that fact, but I know that all our dealings 
with them have been for steel rails. 

Q. Is not the Cleveland Rolling-Mill Co. a co. of very large capi- 
tal, and don’t it carry on a very extensive business in both steel rails 
and iron rails? 

A. Yes; it is understood to be an immense concern. 


144 Redirect examination: 


Q. You spoke about the relative prices between New York and 
Columbus in the market for iron rails; can you state how that was 
in the month of March, 1880, or Feb’y, 1880? 

A. Well, as I stated in some other part of my examination, I had 
no knowledge of transactions for Columbus for the month of March, 
and hence I would be unable to say positively with regard to that. 
I should have entertained no doubt, however, that I could have 
bought rails in Columbus at less than the quoted price in New 
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to state with regard to that. 

Q. Do you mean the Columbus rolling-mill ? 

A. If I had been going to buy I should have gone to the Colum- 
bus rolling-mill. 
a Did you buy of anybody else except the Columbus Rolling- 

ill Co.? 

A. No, sir; I never bought any iron rails of anybody in Colum- 
bus but the Columbus Rolling-Mill Co.? 

Q. So far as you know the comparison between prices, it is a com- 
parison between New York and the Columbus rolling-mill ? 

A. Yes, sir; except so far as my general knowledge of what was 
doing in the western part of the country at that time. 


And thereupon the said plaintiff offered no other or further evi- 
dence-in-chief, but rested its case-in-chief. 
145 Whereupon the said defendant, to maintain the said issue 
| joined on its part, gave in evidence to the jury the testimony 
of witnesses and certain paper writings connected therewith, bein 
copies of letters, telegrams, &c; which testimony of witnesses an 
re vies of paper writings, &c., are herein set forth in full, and are as 
ollows: 


SamuEL Tuomas, called by defendant, being sworn, testified as 
follows: 


Examined by Mr. Harrison : 


Q. Are you acquainted with Archer N. Martin, of the firm of New 
York city? 

A. Yes, sir. 

Q. How long have you known him ? 

A. I have known him for about three years. 

Q. State whether or not you were in the city of New York in De- 
cember, 1879. 

. Yes, sir; I was there about the 15th of December, 1879. 

Did you see Mr. Martin at that time? 
I did. 
On what day of the month? 
My recollection is the 15th of December. 
Where did you see him? 
. I saw him at his office, 34 Pine street. 
. Had you any conversation or negotiation with him at that 
time and place in regard to the sale of iron? 

A. I had. : 

Q. Will you please look at the deposition of Mr. Martin and read 

that telegram? You may state whether you saw that tele- 
146 gram after it was written and signed, and before it was for- 
warded to W. D. Washburn, to whom it is addressed. 


Objected to, that it is not the original telegram. 


Q. Did you see the telegram which Mr. Martin forwarded to Hon. 
W. D. Washburn at that time concerning the transmitting [of] the 
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York at that time. ButI had no transactions; am therefore unable 
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¢ ; 
proposition that you had submitted to Mr. Martin for the sale of 
iron ? 
A. Yes; I saw the telegram. 
Q. Before it was forwarded ? 
A. Yes, sir. 5 


Plaintiff's attorney objected, unless it was connected in some 
proper way. 

Q. Please read the telegram. 

Objected to. 


The Court: He may say whether he has any recollection about 
that being the telegram. 


Q. State to the jury whether Mr. Martin exhibited to you a tele- 
gram purporting to be an answer from General Washburn to a tel- 
egram that Mr. Martin sent to Washburn. 

A. Yes, sir. 

Q. You may state whether you read each of those telegrams. 

A. I read each telegram 4¢ they were sent and received. 

Q. State how soon after Mr. Martin showed you the telegrams 
that he sent he showed you the answer of Washburn to him. 

A. My recollection is that it all occurred in one day. 

Q. What day of the month, if you recollect, did you let ve Colum- 
bus for New York on the occasion when you were there on the 15th 
of December ? 

A. 1 * recollection would be that it was the 12th of Decem- 

r. 
147 2 Q. How long have you been residing in the city of Colum- 
us? 

A. I have lived here for nine years. 

Q. When did you become interested in or have any position in 
the Columbus Rolling-Mill Co.? 

A. I became interested in the Columbus Rolling-Mill Co. and 
held a position in connection with its affairs commencing the sum- 
mer of 1872. 

Q. How long did that continue? 

A. I was actively engaged in one capacity or another in connec- 
tion with the rolling-mill affairs up to about a year ago. 

Q. Have you any interest or connection with the company at the 
present time? 

A. I have nothing, except a nominal position. Iam a member of 
the board of directors. I have no actual duties to perform. 

Q. What position in the company did you occupy in December, 
1879, and in March, 1880? 

A. I think I was vice-president and general manager. 

Q. What position aid W. A. Harrison hold in the co. 

A. He held the position of secretary of the co. 

Q. Was that the only position he held? 

A. He was at that time assistant general manager. 

Q. Under whose direction did he transact whatever business he 
did transact ? | 
10—282 
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A. Entirely under my direction. 

Q. When did his connection with the company begin? 

A. His connection began at the same time mine did, the summer 
of 1872. 

Q. What is the capacity of the Columbus rolling-mill; how many 
iron rails cun it make per day or per week, or both? 


Objected to; objection overruled ; exceptions. 


148 A. Our production is about 165 tons per day; the yearly 
roduction of the mill was from 30 to 35 thousand tons. 

2. How many rails could the mill turn out in March, 1880; was 

there any difference in its capacity then in that respect and its 

present capacity? 

A. No, sir; it was in condition to produce as many rails at that 
time us at the present time. 

Q. How are such iron rails as are mentioned in the telegraphic 
correspondence that took place between your co. and Mr. Hatch 
made; are they made out and out, or are they made by rerolling 
old iron rails? 

A. They are made entirely out of old material. 

Q. State to the jury what was the market value cf iron rails of 
the weight and description given in letter that has been read of De- 
cember Sth, 1875, by Ur Harrison, as secretary of the company, to 


Mr. Hatch, and state also whether there was any fluctuation in the . 


market value of iron at Columbus in iron rails during the month 
of March, 18807 

A. The market price of that class of iron of the Columbus rolling- 
mill at that time was about $55 per ton; that was perhaps in the 
early part of the month; toward the end of the — 852 and 853 
was the market value of that iron in this city. 

Q. How does the market value of iron, such as this in the city of 
Columbus, compare with the market value of such iron in the city 
of New York. 

A. During my nine years’ connection with the Columbus Rolling- 
Mill Co. iron rails have always been lower in the city of Columbus, 

Ohio, than they have been in New York city. 
149 Q. Have you ever been in the Cleveland rolling-mill ? 
A. Yes, sir. 

Q. You may state, if you know, what the capacity of that mill is. 

A. They can produce about 40,000 tons per year at one mill. 

. I am inquiring of the mill which has been called the Cleve- 
land rolling-mill. 

A. That is 40,000 tons a year. 

Q. Is there another rolling-mill there? 

A. Yes, sir. 

Q. What is the name of that? 

A. It is the Cleveland Iron Co.’s rolling-mill. I think that is 
the name. 

Q. Do you know about what the capacity of that mill is? 

A. About 25,000 tons. 
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2 2 kind of rails does the last-named co. turn out—=steel or 
iron a 

A. Iron and steel. 

Q. Iron and steel both ? 

A. Iron and steel both. 

Do you know whether they dealt in iron rails as well as man- 
uſuctured them at that time? 

A. No, I don’t. 

Q. What other * r — are there which manufacture iron rails 
of this description in this vicinity or State? 

A. They manufacture iron rails at Cincinnati and at Indian- 
apolis. Those two points are the nearest ones aside from Cleveland. 

Q. Is there a rolling-mill which manufactures such rails as these 
at Youngstown, Ohio? 

A. I think not at present. 
150 Q. Was there in 79 and 80? 
A. Ves, sir; I think there was a mill at that time. 

Q. Can you state to the jury, of your own knowledge, what the 
capacity of that mill was when it was running? 

A. About 25,000 tons. 

Q. You may state whether or not the New York market controls 
the Columbus market as to the price of iron of this description ? 

A. It does not. 

Q. Do you know what the price of transporting iron rails from 
Cleveland to Columbus is ? 

A. Yes, I have had experience in moving rails from Cleveland to 
Columbus. 

Q. What are the rates? 

A. About $1.25 per ton; sometimes lower; that is the ordinary 
rate. 

Q. How long does it take to transfer, say, two thousands tons of 
iron rails from Cleveland to Columbus in the ordinary way ? 

A. You can usually get about 20 cars a day without extra exer- 
tions. 

Q. How many do they carry on a car? 

A. About 15 tons to a car. 

E. That is by ordinary transportation ? 

A. Yes, sir. 

Q. Within what time could the Columbus Rolling-Mill Company, 
in the month of March, ’80, have furnished 2 thousand tons of iron 
rails after an order for them was given? 

A. They could have furnished it in 15 days after an order was 
given, in the month of March, 80. 

Q. State to the jury what vou know, if anything, in regard 
151 to importations into the United States of iron rails during 
the latter part of 1879 and the fore part of 80. 

A. I know of my own knowledge the importation was very large, 
and the supply of old rails at all the importing places, Baltimore, 
Philadelphia, and New York, was very large and abundant. 

— Do you know about what time in 1879 iron commenced to 
rise 
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A. In ’79 you say? 

Q. Yes, or ’80. 

A. The importation of rails into this country in quantities suffi- 
cient to make any impression commenced about Sept., 79. The 


first advance in the price of rails, from a very low price, was in 


July, 1879, increasing until the crash. 

Q. When was that? 

A. That commenced in the latter part of February and grew 
worse each day. : 

Q. Did the importation consist of new rails exclusively, or did 
they consist of old rails as well as new? 

A. It was everything in the shape of iron, old and new. 

Q. To what place was the iron that was imported consigned— 
what ports were they shipped to? 

A. Shipped to New Orleans, Baltimore, Philadelphia, New York, 
and Boston, which are the large rail-importing places. 

Q. You may state, if you know, what the fact is in this respect; 
whether what is quoted and generally reputed to be the market 
value of iron rails sometimes is fictitious when none or very few 
sales are being made. 

A. It is absolutely always fictitious on a declining market. 
152 Q. Always on a declining market ? 

A. Always on a declining market. The old ews are left 
standing in the newspapers, while the real prices, at which sales are 


being made, drop down, from the fact that the newspapers are nearly 


always interested in sustaining the price. 

Q. What is the fact in regard to sales being actually made at such 
times below the prices at which iron is quoted in price-lists in the 
newspapers ? 

A. Such sales are made ; yes, sir. 

Q. Are they made at the rate quoted or below the rate ? 

A. Oh, they are made below it. 

Q. State what the fact isin regard tothe Columbus rolling-mill mak- 
ing contracts, getting orders for delivery of iron, whether they are 
always made and taken for delivery months ahead, or whether they 
are tuken sometimes for immediate delivery? 

A. Sales are made by the Columbus Rolling-Mill Co. in all the 
different ways you have named for immediate delivery, for future 
delivery—sometimes for long time, and sometimes for short time. 

Q. What is the fact in regard to iron rails being made when there 
are no orders or contracts on hand to be filled; are the- ever made 
when there are no orders or contracts on hand to be filled? 

A. Yes, sir; if the co. has means they can manufacture products 
on hand in large quantities. The extent of their means usually 
determines the amount of rails they carry waiting for orders. 

Q. Do you know of your own knowledge whether the Columbus 
rolling-mill had any tron rails actually on hand and ahead of any 
orders that were being made in the month of March? 

153 -A. Yes, sir; they had. 
Q. Do you know the quantity they had on hand? 

A. No, sir; I could not tell you the quantity. 
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Q. Who kept the books of the rolling - mille 

A. We have changed book-keepers so often I am not certain I can 
tell you his name. Mr. Harrison can tell you who that person was. 

Q. Could the Columbus rolling-mill have made and delivered two 
thousand tons of iron during the monti of March, ’80, upon an order 
giving fur that quantity of iron to be deliver during that month at 
Columbus? 

A. Yes, sir. 


Cross-examination by Mr. CuTCHFIELD: 


Q. General Thomas, do you remember whether you had many 
orders on hand in March, ’80, not filled ? 

A. No, sir; we were idle most of the month for want of orders. 

Q. In March? 

A. Yes, sir. 

Q. How did it come you were idle in that month ? 

A. I don’t know. I was managing that part of the business par- 
ticularly, and solicited trade, but could not get it. 

Q. Were not the orders you might have had crippled very much 
in number by the * price of iron in March? 

A. I — think there were any transactions in high priees at 

all. 
154 Q. That don’t answer my question quite. Would you not 
have had more orders for iron rails at your mill in March if 
prices had been lower? 

A. Yes, I think we would. 

Q. Then you had a falling off of orders, had you not, from Dec. 
to Marel. ? 5 

A. The falling off commenced about the first of January. 

Q. And continued on up to what time? 

A. Continued on until the first of June. 

Q. Until prices became lower! 

A. Yes; until prices drifted to a very low point. 

Q. Were you manufacturing rails in Jun., Feb., and Mar. as largely 
as you had been when prices were lower? 

A. No, sir. 

Q. Then the falling off in the amount of rails you were then pro- 
ducing at that mill during Jan., Feb., and Mar. was the result of 
high prices ? 

A. Well, that would be the conclusion from the situation of the 
market. 

Q. You have spoken about the high prices during those three 
months particularly; you had to pay more for old rails than you did 
when the prices were lower for new rails? 

A. Yes, sir. 

Q. What is the usual price for manufacturing the old rails into 
the new, per ton ? | 

A. Our prices ranged from fifteen to twenty dollars. 

Q. Do you remember the price of old rails during the months of 
Jan., Feb., and Mar? 

A. I think the price of old rails in Jan. and Feb. was about $40. 
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The latter part of Feb’y, perhaps about the 20th to the middle of 

Mar., they were worth about $37, aud they rapidly declined from 
that time. : 

155 Q. Was there any other rolling-mill in Columbus in Jan., 
Feb., or Mar., 80, but your mill that made iron rails? 

ms There was no other rolling-mill that made the same class that 
we did. 

Q. Then there was no mill at Columbus at which the plaintiffs 
could have obtained two thousand tons of this kind of iron rails in 
Mar., ’80, but your mill? 

A. No other mill in Columbus. 

Q. You have spoken about the large importations of rails which 
commenced, probably, in Sept., 79. What stimulated the importa- 
tion of iron rails to this county ? 

A. Very large consumption in the summer and fall of 79 and 
increased prices. 

Q. It was great demand and increased prices that stimulated im- 
portation? 

A. Yes, sir. We were making rails at $35 a ton when the impor- 
tation commenced. 

Q. You say the importation continued until about what time? 

A. It continued on during all the year ’80, and it reached its 
highest volume in the months of Jan., Feb., Mar., Apr., and May, 

rhaps the first six months. I think the importation of railroad 
iron of all kinds was larger. 

Q. Do you know what price prevailed for railroad iron of the 
kind we are talking about in New York in Jan., Feb., and Mar.,’80? 

A. Yes. I had access of a good deal of that kind. 

Q. What were the current prices as quoted and known among 
dealers in that sort of material? 

A. Well, they were made all sorts of ways. I don’t think there 
was a sale for cash made in New York above sixty-two or three dol- 

lars a ton. 
156 Q. What was the reported current price? 
A. The reported current price for which months? 

Q. Say, for Feb. 

A. For Feb. it was from sixty-three to sixty-seven dollars a ton, 
as quoted in the iron markets at that time. 

. What was it in Jan.? 

A. In Jan. it was quoted from sixty-five to seventy dollars. 

Q. In March ? 

A. In March the quotations were from fifty-seven to sixty-two 
dollars. 

Q. How does it come that the current price was so much lower in 
Columbus than in New York? 

A. The New Yorkers were not selling any rails at those prices. 

Q. You say those were the current prices? 

A. No, sir; I said they were the quoted prices, not the current 
prices. I thought you were asking for the quoted price. 

Q. State to the jury the difference between quoted prices and cur- 
rent prices. 
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A. There are no such thing as current prices. Railroad contracts 
are made in New York for railroad iron on the best terms we — 
bly can. There is no such thing as current prices for railroad iron 
as when applied to flour, groceries, &c. Paper quotations are made, 
and parties who have iron to sell meet buyers, and they negotiate 
sales; and I have stated always below those newspaper quotations. 
Now, then, I have answered, I believe, that I do not think at any 
time during the highest months that iron sold in New York above 
$62 for cash. Now, I couldn't tell you and follow the weeks and 
months on down to March, because I didn’t post myself, except as to 
what was absolute sales—that is, by conversation to people who were 
negotiating. 
157 Q. You say the quoted price in Feb. was from sixty-five to 
seventy dollars? 

A. I said from sixty-five to seventy in Jan. 

Q. Do you know of a sale in January in New York for less than 
sixty-five dollars? Do you know of a sale of iron—say two thou- 
sand tons of iron of the kind in controversy—sold in New York in 
January for less than sixty-five dollars a ton ? 

A. Yes; I know of one sale of sixty-two dollars; that made me 
so positive about it. 

One sale? 

A. Yes, sir. 

Q. Do you know of any more than one? 

A. No, sir; I dun’t know that I recollect of any more than that 
one. 

. You kept a general run of the markets, as a rolling man? 

A. Ordinarily, I suppose. 

Q. If it had — common to sell at sixty-two dollars, or ut much 
less than the quoted price, would you not have known it? 

A. It wasn’t common to sell anything at those prices or sell any- 
thing. It wasn’t sold. 

Q. Do you undertake to say that you knew what sales were made? 

A. No, sir; I don’t. 

Q. Do you undertake to say they were made at less than quoted 
prices ? 

5 Whatever sales were made were made by quoted prices gener- 
ally. 

Q. That is your opinion ? 

A. You were asking me for my opinion. 

Q. No. I was asking you what you knew about sales be- 
158 ing made for less than $65 in Jan. You said you knew of 
one sale. Did you know of any more than one as low as 


A. I have answered that. : 

Q. Take Feb. What do you say the price was? 

A. Feb., from $63 to $65. 

Q. What actual sales do you know being made in New York at 
less figures than those ? 
A. I know of sales as low as $60 in Feb. 
Q. How many? 
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A. About twelve hundred tons; all that I know of. 


Q. Just one sale? 
— One sale that I recollect now. I don’t recollect more than one 
| sale. 
| d. In March; give us the figures again—what you say the quoted 
prices were in New York? 

A. The quoted prices in New York were $57 to $62. 

Q. What sales do -you know that were actually made in New 
York at less than $57, or even less than $62? ä 

A. I don't know anything made in New Vork absolutely below 
$56 in March. 

Q. How many sales were made as low as that, and what quan- 
tity ? 
A. Well, not a large lot; not perhaps over a thousand tons; not 
much disposition to buy at those prices. 

Q. Sales were not made because prices were high ; that was your 
idea, is it? 

A. There was a difference between buyers and purchasers ; they 

couldn’t agree on the price. 
159 — — others were holding to their iron pretty stiff, were 
they not . 

A. I don’t think the demand amounted to very much at that 
time. 

Q. They were holding the iron pretty stiff? 

A. No, sir; I think it.was pretty limber; nobody would make any 
offers. . | 
Q. Don’t you know that sales were discou by the high prices, 

and that is the reason there were not more sales? 

A. No; I don’t think it bears that construction from my own 
knowledge of the situation. 

Q. Tell us what discouraged purchasers then ? 

A. I don’t think there was any need of the iron; the supply ran 5 
away ahead; it was winter time. ’ 
No demand for it? ; 

„ A. No demand for it. If anybody had offered most any price 
cash they would have got their iron at that time. 

Q. What is the basis or origin of quoted prices for iron; we find 
quotations are at $68 to $70 in a certain month; where does that 
come from ? 

A. Do you want me to tell you exactly how it comes? 

Q. Yes; tell us. 

A. It originates in New York, as a general thing, among the re- 

rters for certain newspapers, who run around among brokers and 
talk about the iron business, &c.; and in their discussions they dis- 
cuss up and down this thing and the other; whether they can make 
money out of this, that, and the other at the price when the iron 
was going up like it was from $35 to $60, and they constantly aimed 
to carry it up further, and they raise it every day or two; and, of 
course, some consideration goes constantly to these young men, and 
they run it up to just as high a price as they can possibly, and offer 
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no excuse for it; then, after they get it there they let it stand 
160 for quite a length of time. The real market goes away out 
from under it, and prices are made all sorts of ways. I have 

known it to be made $15 a ton. I have made the price for the Co- 
lumbus Rolling Mill $15 below the market, (in) the papers lying 
right on the desk, and this is daily the case with nearly all iron 
supplies of that character, especially when there has been a large 
advance in material, as there had been at that time. 

Q. You refer to boys running around there? 

A. Yes, sir. 
161 * The quotations would come from the iron dealers to the 
82 

A. Brokers. What we call iron brokers make those prices. 

Q. Iron brokers? 

A. Yes, sir; but they are speculators in iron, and they are inter- 


. ested only in one side of the market. 


Q. _ Railway Age contains {be current prices regularly, does 
it not 

A. No, sir; it does not claim to be a journal for that purpose 
particularly. It devotes itself to railroad matters—the Iron Age, 
and papers of that class. 

Q. Those papers contain the current prices. Are those current 
prices not the prices that regulate the price of iron at every point, 
more or less? 

A. No, sir. I have seen in those papers Bessemer steel quoted at 
$80 a ton, and at the same time the mills of this country were sell- 
ing it at $58. Those papers are in New York and are governed and 
controlled by one side of the market, just as I have explained. The 
brokers are constantly interes.ed in getting the highest prices pos- 
sible. Manufacturers have nothing to do with getting market re- 
ports published ; we get with cach other and arrange our prices. 


162 W. A. Harrison, called by defendant, being sworn, testified 
as follows: 


Q. State how long you have resided in Columbus ? 

A. About 16 years. 

Q. Have you ever been in the employ of the Columbus Rolling- 
Mill Co.? 

A. Yes, sir. 

Q. When were you first employed ? 

A. About July, 1872. 

A. What services were you employed to render ? 

A. From the first, I was engaged, I believe it was, to act as time 
keeper. 

Q. The next? : 

A. Then book-keeper; I was afterwards cashier; more latterly 
2 

Q. When did you become secretary ? 

A. As near as I can recollect, about 1876. 

Do you still hold that position“ 

A. No, sir. 
11—282 
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Q. When did you cease to be secretary ? 

A. In Jan., 80. 

Q. What position do you now hold, if any? 

A. I was made treasurer then, and I now hold the position of 
treasurer and general manager. I was made general manager in 
July, 1881. 

Q. Who was general manager for the Co. prior to 81? 

A. General Thomas. 

Q. Under whose direction did you transact whatever business you 
did for the company up to Jan., 81? | 

A. Under his. 

Q. State to the jury how many rails the Columbus Rolling-Mills 

can manufacture per day, or per week ? 
163 A. We can manufacture of what we call heavier rails, from 
50 Ibs. to 60 Ibs. per yard—we can manufacture from 150 to 
165 tons per day ; of lighter rails a smaller quantity. 

Q. Well, such rails as 50 lbs? 

A. From 150 to 165 tons per day. 

Q. Do you recollect what the market value of such rails as are 
described in your letter of December 8th, 79, was at the city of Co- 
lumbus? 

A. Fifty-four dollars. 

Q. Cash on delivery ? 

A. I don’t understand your question. : 

Q. The cash to be paid on delivery of the iron. I am speaking 
now about the price of iron in March. Suppose you had taken an 
order on the first day of March for the delivery of two thousand tons 
of iron rails on the 16th of March, ’80, the iron to be paid for by the 
purchaser on the 16th, when delivered on board the cars? 

A. Well, the trade papers give quotations — — — 
than are paid. We were unable to make any sales at all at those 
figures; in fact, we were entirely unable to make any sales of new 
rails at all during that month. 

Q. Take the quoted prices, do you recollect whether the price fell 
between the last ws of Feb. and the first day of Apr., 80? Iam 
speaking now merely of quotations in the newspaper. 

A. My recollection of it is that it fell from the quoted prices of 
$63 or $64 down to about $58. 

Q. What is the fact as to there being a difference in the price 
quoted in the newspapers and the actual price at which iron rails 

were sold on delivery? 
164 A. During the spring of that year there was a great deal of 
speculation in New York in iron of all kinds, and the specu- 
lation price was put in the paper and not the price for which the 
rails could have been purchased. 

Q. Was the Columbus Rolling-Mill Co., in the month of March, 
80, in a condition to furnish iron that might be ordered for delivery 
during that month ? 

A. Yes, sir. 

Q. Do you recollect whether you had any iron rails on hand at 
that time? 
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A. We had some; we had in the neighborhood of a thousand tons 
of old rails. : : 

Q. If an order had, been given, say on the first of Mar., for two 
thousand tons of iron, delivered on board the cars at Columbus by 
the Columbus — Co. during the month of March, had the com- 
pany the ability to fill such order? 

. Yes, sir. 

Q. About how many days’ run would be — — to manufacture 
two thousand tons of such iron rails at the Columbus Rolling-Mill? 

A. From two to three weeks. We never give an order of that size 
to require the whole amount delivered in a few days for the reason 
that the railroad co. cannot and do not furnish cars for the prompt 
transmission of the important works. 

Q. That is one of the reasons why that is not done? 

A. Yes; and railroad co. in building cannot lay it at once. 

Q. Do you recollect a gentleman by the name of Woolsey being 
at = office as secretary of the co.? 

es. 


A. * 
Q. Do you recollect when that was? 
165 A. I think it was in the middle of Jan.; about the 19th, 
or along there. 

Q. Do you recollect of hisserving a notice upon you at that time— 
a written notice? 

A. Yes, sir. 

Q. You may state what you said, if anything, after that notice was 
delivered to you in regard to his withdrawing the notice. 

A. He was in our office some time, and we had been talking on 
this matter and others, and I made a joking remark to him that he 
had better withdraw his notice, as we had no contract with his com- 

ny, and it was unnecessary to deliver that tous. He replied that 
if we would give a contract to him for that quantity of iron he 
would withdraw his notice. 

Q. What did you say in reply to that? 

A. I think I laughed at him. 


Cross- examination by Mr. Ops: 


Q. Did you do anything else besides laughing at him; that is, did 
you say anything? 
A. No, sir; I don’t remember of saying anything; I might have 
said that we wouldn’t give a contract; that we didn’t recognize it. 
Q. That was what I was desiring to arrive at, whether you didn’t 
substantially decline to recognize any contract—togive him u written 
contract? 
A. I might have done so; at that time I was not the officer of the 
co. that made the contracts. 
Q. I suppose that General Thomas was that officer, wasn't he? 
166 A. Yes, sir. 
Q. Wasn’t he there on the same day, and didn’t you com- 
municate with him ? 
A. He was in Columbus. 
Q. Wasn’t he at the office of the co.? 
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A. He may have been in there. He was engaged that day with 
some of his railroad partners. 

Q. What is your recollection about showing him the written 
notice, or demand, or paper, whatever it was, that Mr. Woolsey gave 
to you? 

A. Mr. Woolsey gave me the paper, and I went out of the rolling 
office into the railroad office, where General Thomas was. 

Q. And you showed him that paper, did you not? 

A. Yes, sir. 

Q, What did General Thomas do in that connection? 

A. He came out of the railroad office into the rolling office with 
me and wrote a reply to Mr. Woolsey’s letter. 

Q. (Handing paper.) You may state whether you recognize that 
as being the ms being “ Exhibit Q,” attached to this deposition. 

A. Yes, sir. 

Q. Now state whether vour conversation with Mr. Woolsey, in 
which you asked him to withdraw the notice, and he said he would 
if you would recognize and sign the contract, and vou laughed at 
him, was before or after this reply was returned to him by Gen. 
Thomas. 

A. It was after that reply was given. 

Q. Can vou state how vour rolling-mill was employed in Dec., 79, 
and Jun., Feb., and Mar., 80? 

A. Dec., 79, as I recollect it, we were pretty full of work, and Jan., 

Feb., and Mar. we did but very little? 
167 Q. Going back now to Dec., 79, when you say you were 
pretty full of work, how full ot orders were you for rails? 

A. We were tinishing up.the orders we had taken during the fall. 

Q. Taking an order, for example, on the 19th or 20th Dee., 79, 
about what time would you require to fill that order in the order in 
which orders are taken upon your books? 

A. About that time I don’t think it would have taken perhaps 
four days, perhaps six or sevencor eight days. 

Q. How was it about the last of Dec., 79 

A. We shut down for lack of orders. 

. What were vou doing about the middle of Jan.? 

A. The middle of Jan., doing nothing; we had no orders. 

. Can you tell us when you shut down because you had no or- 
ders ? 

A. We never run the mill unless we have an order for the mate- 
rial that we are going to make. 

Q. Let me ask you whether one reason why you were not running 
the mill, in addition to not having orders, was on account of high 
price of material—old rails—which you are in the habit of recasting 
tuto new rails? 

A. That may have had something to do with it, but the first cause 
was that we had no orders. It was no use having the material. We 
had a lot of stock on hands, but we couldn’t make any sales. 

Q. With the mill closed down in that way what would vou be 
doing, particularly yourself, | mean ? 
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A. Getting up the affairs of the company into shape, and collect- 
ing bills in. ä 
168 Q. Would that keep you so busy that you would not have 
time to respond to orders if you had received them ? 

A. I don’t understand your question. 

Q. What I mean by the question is, whether the manner in which 
you were occupied the last of December, 79, would have made you 
so busy that you could not — secretary, to the order or orders 
if vou had received them at that time? 

A. That season of the year I am very busy, and usually have to 
work every evening. It is the time of year when we get up our 
balance sheets to submit to our stockholders, and from along about 
the 20th of Dec. until, say, about the Ist of Jan. I am very busy. 

Q. You will see that you have not exactly answered my question. 
(Question repeated to the witness.) 

A. The amount of work I had to do I hadn't time to give the con- 
sideration necessary to make a proper answer was why I say I didn’t 
have time to reply to it, and wouldn't have time. 

Q. Now, asking my question as to orders generally,do you intend 
to make this refer to this particular order? | 

A. Yes, I will make it general. I say that I was too busy to give 
any orders the attention they required at that time. 

Q. Who was attending to orders, if you were not? 

A. General Thomas. 

Q. For how long a time was your mill shut down during the win- 
ter of 79 and 80 

A. I can answer that by stating what we made during those 
months and what our capacity was. 

Q. = you answer it in a more simple and direct way than 

that? 
169 A. Without my records here I can’t answer here just how 
many days we run and how many we didn't. I can state the 
amount we produced during that time. 

Q. I understood you to say in answer to counsel upon the other 
side in the month of March you had upon hand about a thousand 
tons of old rails? 

A. Yes, sir. 

Q. What I wish to know is whether you refer to old rails as stock 
recast, or rails which you had on hand made out of old rails which 
you called old because they hadn't been sold? 

A. No, sir. I called them old rails as material to be made into 
new rails. When they have been rolled and reworked we call them 
new rails. 

Q. During the month of Mar., how many new rails had you on 
hand, by which I mean rails ready for sale in the market ? 

A. We had none. 


170 Redirect examination : 


Q. Do you recollect whether General Thomas was absent from the 
city of Columbus during the winter of 79 and 80? If so, state 
how long, and where he was at that time. 
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A. How early a date do you mean? 

Q. Well, commence in Do you recollect whether he was ab- 
sent in December? 

A. General Thomas was absent a great deal during December and 
the winter and spring months of ’80. 

Q. Do you recollect what time in December he left the city to be 
absent some time? 

A. He left about the middle of the month. 

Q. You cannot come any nearer the exact time than about the 
middle of the month ? 

A. About the middle, I think. 

Q. How long did he remain absent at that time? 

A. I think he was absent about a week; probably a day or two 
less than that. | 

Q. You don’t know how long? 

A. I couldn’t state how long. 

Q. Do you remember where he went on that occasion ? 

A. He went to New York, sir. 

Q. Do you know how long he staid at home after he got back 
from that trip? 

A. I think he came home and was here a few days and then went 
away again. 

Q. How long was he absent on the second occasion ? 

A. I think he was absent about a week. 

Q. You stated, in answer to a question on the other side, that at 

that time vou were acting under the direction of Genera 

171 Thomas and had no authority to make contracts? 


(Mr. Orns: I didn’t ask that, and the witness didn’t say that.) 


In the answer that you made in reference to the proper officer 
to make contracts, did you refer to the matter of Mr. Woolsey’s 
order? 

A. Yes, sir. 

Q. What time was that ? 

A. That was the middle of Jan. 

Q. Had you any power before that to make contracts? 

A. No, sir. Upto the meeting of the board of directors in the 
latter part of Jan., 80, General Thomas was the officer that made 
contracts. 

Q. You, of course, frequently wrote telegrams and addressed let- 
ters under the direction of General Thomas? 

A. Under the direction and orders of General Thomas. 
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172 Unitep STaTes OF AMERICA. 


SouTHERN District or New York, ithe 
State, City, and County of New Fork, 


In the Circuit Court of the United States for the Southern Dis- 
trict of Ohio, Eastern Division. 


THE MINNEAPOLIS AND Sr. Louis Raitway Company 


v8. 
THe CoLtumsBus RoLLING-MiLL Company. 


Be it remembered that on this twenty-second day of November 
A. D., 1880, I, Harold Smith, a notary public in and for the city-and 
county of New York, in the southern district and State of New York, 
did call and cause to be and personally appear before me at the office 
of Clark, Post and Martin, at No. 34 Pine st., New York city, in said 
State, county, and district, Mr. Archer N. Martin to testify, and the 
truth to say, on the part and behalfof the defendant in a certain suit or 
matter of controversy now depending and undetermined in the cir- 
cuit court of the United States’ for the southern district of Ohio, 
eastern division, at the city of Columbus, in said district, wherein 
the Minneapolis and St. Louis Railway Company is plaintiff, and 
the Columbus Rolling-Mill Company is defendant; and the said 
Archer N. Martin, being about the age of thirty-five years, and 
having been by me first cautioned and sworn to testify the truth, 
the whole truth, and nothing but the truth, in the matter of con- 
a aforesaid, and being carefully examined by Mr. S. F. 

[arsh, counsel for defendant, and by Mr. H. D. Burnett, 
173 council for the plaintiff, he did thereupon depose, testify and 
say as follows: 


ArcHER N. MARTIN, witness called on part of defendant, pursu- 
ant to notice herein, being duly sworn, deposes and says: 


Direct examination by Mr. Marsu: 


1. State your name, age, residence, and occupation. 

A. My nume is Archer N. Martin; my age is thirty-five years; 
mv residence is Summit, New Jersey; my occupation is banker and 
iron merchant. 

2. Where is your place of business? 

A. No. 34 Pine st., New York city. 

‘ 3. Were you ingaged in that business during the month of Dec., 

9? 

A. Yes, sir. 

4. Are you acquainted with Hon. W. D. Washburn, the president 
of the Minneapolis and St. Louis Railway Co., the plaintiff in this 
action ? 

A. Yes, sir. 

5. Did you meet him here in December last ; and, if so, about what 
time? 

A. I should think it was somewhere about the 10th and 15th; 
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between those dates, I mean. I don’t know exactly what date it 


as. . 
6. Did you have any conversation with Mr. Washburn at that 
time in reference to supplying his road with o— rails, and 
other materials, for the construction of his railroad ? 

A. Yes, sir; we made a contract with Mr. Washburn for supply- 
ing him with a lot of cars. . : 

7. Are you acquainted with General Samuel Thomas, the super- 
intendant and general manager of the Columbus Rolling-Mill Co., 
the defendant in this action ? 

A. Yes, sir. 
174 8. State whether vou met him in your office in Pine St. in 
December last; if so, at what time? 

A. I met him, I think, the day after Mr. Washburn had left to go 
to Washington. I cannot fix the date exactly, but it was between 
those two dates. It may have been the 15th; probably it was. 

9. Did you have any conversation with Mr. Thomas at that time 
in reference to iron rails for the Minneapolis and St. Louis Railway 
Co., the plaintiff in this action? 

A. Yes, sir. 

10. Can you fix for certain the date on which you had this con- 
versation with Mr. Thomas? 

A. I think it was the 15th. I think I wrote that telegram imme- 
diately after that conversation. 

11. What information, if any, did you receive from Mr. Thomas 
in respect to supplying iron rails by his co. to the plaintiff? 


Objected to as incompetent and irrelevant. 


A. Yes; I had a conversation with him. 
12. State what information you réceived from him at that time. 


Same objection. 


A. Well, after I told General Thomas that I could sell about 2,000 
tons of rails to the Minneapolis and St. Louis Railway Co—I don’t 
know that I mentioned the name of the road at first; I think I 1 
said some western railroad. After considerable difficulty I got him 
to name a price of $55, at Columbus. He wanted wore, but I finally 

ot him down to that price; then I sent this‘telegram to Mr. Wash- 
urn. 3 
13. What, if anything, was said by Mr. Thomas at that time about 
having made an offer to the plaintiff before leaving home? 


Same objection. 


A. Mr. Thomas said that there had been some negotiations 

175 some time previous to that with this same company, but that 

they had not accepted his offers, as I recollect it. I don’t 

recollect the exact phraseology, but he said that this was the lowest 
price that he would take. 


[On side in pencil: ] Ruled out. 
14. After the conversation with Mr. Thomas, did you have any 
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communication with Mr. Washburn, the president of the Minneap- 
olis and St. Louis R’y Co.? 
A. Isent him this telegram here (producing letter-press copy of it) 
Answer objected to as not responsive to the question. 


. 15. Will you produce the telegram which you sent to Mr. Wash- 
urn? 


Objected to as incompetent and irrelevant. 
A. I sent this telegram, being as follows: 


“New York, December 15th, 1879. 
* 8 D. Washburn, House of Represents tives, Washington, 


“Can probably furnish you two thousand tons, fifty iron rails, at 
Columbus, Ohio, at fifty-five dollars cash, March delivery, if an- 
swered — woe, Ae wire. Another large advance in British iron. 


Doubt your doing better than this price. 
CLARK, POST. & MARTIN.” 


Telegram objected to as incompetent and irrelevant. No objec- 
tion made, however, as to its being a copy, &c. 


16. Did you receive any answer to that telegram; if you did, will 
you produce the original ? 


Objected to. 
A. We received this telegram (produces a telegram), of which the 
following is a copy : 
“ WasninoTon, D. C., Dee. 15th. 


“Clark, Post and Martin, New York: 
“ Rate from New Orleans to Burlington, five dollars and fifty-five 


cents. Would not accept Columbus offer at present. 
“W. D. WASHBURN, Ft. 
“16 D. H. L.“ f 


Wrrxxss: We had some talk about the rate of some foreign iron. 
[On side in pencil :] Excepted to. 


176&177 It is stipulated by and between the counsel of the respect- 
ive parties herein that the telegrams, of which the fore- 
going are copies, shall be received in evidence without further proof, 
or the production of the originals, subject, however, to all obliga- 
tions as to competency and relevancy. 


Cross-examined by Mr. Burnett: 

17. Mr. Thomas, of whom you have spoken in your testimony-in- 
chief, I understand vou to say, is the general manager of the defend- 
ant company, The Columbus Rolling-Mill Co.? 

A. Yes, sir; I understand it so. 

18. Is your house a large dealer in railroad iron rails and supplies? 

A. Principaily in rails—old metal and new metal: not in small 
supplies. 
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19. Were you engaged in that business from December, 1379, to 
March, 1880, inclusive? 

A. Yes, sir. 

20. Have you had occasion to look to see what are the freight 
rates per ton of railroad iron—gross ton—from here to Columbus? 


Objected to as incompetent and irrelevant. 


A. I think we have memoranda. 

21. Can you state what it was in March last? 

A. Leould not now without looking it up. They vary all the time. 
Rates vary whether navigation is open or not. 

22. You cannot now state from recolleetion ”? 


A. No, sir. 
ARCHER N. MARTIN. 
Subscribed to and sworn to before me, this 23d day of November, 


1880. | 
HAROLD SMITH, [sear] 
Notary Public, V. I. Co. 


175 Circuit Court of the United States for the Southern District of 
Ohio. Eastern Division. 


MINNEAPOLIS AND Sr. Loder Rarmway Company, Plaintiff, 
rs 
Colwunts Rot.ELTNG- Mr Company. Defendant. 


It is hereby stipulated and agreed by and between the parties to 
the above-entitled action that the testimony of the witnesses exam- 
ined in New York City be taken down and written out by a steno- 
grapher. It is further stipulated and agreed between the parties 
hereto that on the 15th day of December. 1879, Archer N. Martin, of 
the tirm of Clark, Post and Martin, transmitted in the ordinary course 
of telegraphic communication to Hon. W. D. Washburn, at Washing- 
ton City, D. C., a telegram, of which the following is a copy, to wit: 


‘New YORK, December 15¹ , 187. 
“Hon. W. D. Washburn, House of Representatives, Washington, D. C. 
“Can probably furnish you two thousand tons fifty iron rails at 
Columbus, Ohio, at fifty-five dollars cash. Mareh delivery if answer 
immediately by wire. Another large advance in British iron. 
Doubt vour doing better than this price, 
CLARK, POST AND MARTIN 


And the said te legr: ani Was received by the said W. L. Washburn 
on the 15th of December, 1879. and that said Washburn. on the same 
day. transmitted, in the ordinary course of telegraphic communication 

from Washington, D. C., to said Clark, Post, and Martin, in re- 
179 plxy to the: above tele wram, a telegram of which the following is 
a copy, to wit: 


* 


“a 


VS; THE CONUCMBES ROLLING WILL co. N 


WIN oN, D. C., Dec. 130%. 
“Clark, Pont, anil Martin : 
Rute from New Orleans to Burlington, five dollars and fiſty cents. 
Would not accepts Columbus offer af present. 
„W. D. WASHBURN, P..“ 
“16 D. H. L..“ | 


The parties hereto waive the production im evidence of the orig- 
inals of said telegrams, and agree that the above copies shall be re- 
evived in ewidenee and have the ume force and cifeet as the orig- 
inals; subject, however, to the same legal objections as the originals 


might be if produced. 
THE CoLUMBUS ROLLING-MILL 
COMPANY, 
By its Athys HARRISON, OLDS ann MARSH. 
HENRY L. BURNETT, 
Comsat for NN. 


10, DSL, And therempon che said defendant offered no other 
& 182 de further evidenee in defense, but rested its case in de- 
fense, 


Whereupon, no other or further evidence being offered by either 
party, bech of the parties rested the case upom the foregoimg testi- 
mony und evidence as hereinbefore set forth, and me other. 

And thereupon, after arguments of counsel to the court and jury 
wpon the law and evidence im the case, the enart proceeded to charge 
the jury. and delivered its charge as follows: | 


183 Charge to the Jury. 


Tes MixxzRrotts AND Sr. Locts Ratrwar Coa 
Vs, 
Tar Cocrwsrs Reorirse-Mirr Co, 


Swine. J. 


CFENTLEMEN OF THE JtRY >: This ts a case brought bx the plaintitf 
aguimst the d't't to reeover damages which they allege accrued to 
them by reason of the violation of a contract which they claim was 
entered into between the plaintitf and defendant 

The plaintiff alleges in his declaration substantially that on the 
Iath of December, IST9, the plaintitf agreed to buy of the defendant, 
and the defendant sold to the plaintit®, two thousand tons of iron 
rails, of the weight of fifty pounds per vard, at the price of Wi per 
ton gross, to be delivered free om board cars at the mill of said de- 
fendant at Columbus, Ohio, in the month of March, 188, and to be 
paid for by the plaintiff in cash when so delivered; that the plain- 
tick has performed the conditions of said agreement on its part, and 
was always ready and willing to accept the said iron rails, and to 
pay for the same according to the terms of said agreement, of which 
the defendant had due notice, vet the defendant did not deliver said 
iron rails, or any part thereof, to the plaintiff free on board cars at 
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its mill in Columbus in the month of March, 1880, though duly re- 
uested thereto, but wholly neglected and refused so to do, to the 
amage of the plaintiff $32,000—for which sum it prays judg- 
ment. 
184 The defendant answers the petition of the plaintiff sub- 
stantially by admitting the corporation of the parties and the 
citizenship of the defendant as alleged in the petition, and that it 
did not deliver the 2,000 tons of iron rails or any other quantity to 
the plaintiff, but denies every other allegation of the petition. In 
order to entitle the plaintiff to recover it must satisfy you that the 
contract was entered into as it alleges, and that it has kept and per- 
formed its part of the contract, or has offered so to do, or has been 
ready, able, and willing so to do, and that defendant has failed to 
perform its part of the contract, and plaintiff has suffered damage 
thereby. It is claimed by the plaintiff that the contract in this case 
was entered into by letter and telegram by an offer on the part of 
ij the defendant by letter to sell 2,000 tons of iron rails for $54 per 
7 ton, and the acceptance by the plaintiff by telegram and a letter of 
1 that proposition. 
it That a contract may thus be entered into is well settled, and just 
| as well settled that a proposition and offer in which a specified time 
i is given for acceptance is not a contract unless the offer be accepted 
within a specified time. 

In regard to contracts of this character there are certain well estab- - 
lished principles. First. That when an offer is made and a time cer- 
tain given for its acceptance, that the person making such offer, if no 
consideration has been paid, may any time before the acceptance 
recall the offer. Second. That the person to whom the offer is made 

may, if it be not withdrawn, accept the offer at any time 
185 within the prescribed day. Third. That in order to consti- 

tute a contract by an offer and acceptance, the acceptance 
must be of the offer as made, for there can be no contract unless 
there exists the assent of the minds of the parties to the same terms 
and conditions, and until there is this coming together, this uniting 
of the minds, there exists no contract. 

It is well settled, also, that the person to whom the offer is made 
may suggest modifications of the offer during the time within which 
the offer exists by the terms of it. and that-he may reject the offer 
directly, or he may reject it by acts as well as by — 3 Keeping 
these general principles in view we will call your attention to what 
is claimed in this case as constituting the contract between the par- 
ties. 

The first paper introduced in evidence is a letter which reads as 
follows : 


EE 
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“Minneapolis & St. Louis R’y, Chas. F. Hatch, General Manager. 


“ MINNEAPOLIS, MiIxx., Dee. 5th, 1879. 
“ Rolling-Mill Co., Columbus, O. 


“Gents: Please quote me prices for 500 to 3,000 tons 50-Ib. steel 
rails, and 2,000 to 5,000 50-Ib. iron rails. March, 1880, delivery. 


“Truly, yours, 
* ame F. HATCH, G. A. 


186 On the 8th of December, 1879, the defendant wrote and 
mailed to the plaintiff a letter, of which the following is a 
copy: 
Office Columbus Rolling-Mill Company, manufacturers of railroad 
iron, room 8, Desblen Block, West Broad St. 


“ CoLumbus, O., Dec. 8th, 1879. 


1 1 F. Hatch, General Manager M. and St. L. R'y, Minneapolis, 
inn. 


“D’r Sin: Your favor of the 5th just at hand. We do not 
make steel rails. For iron rail, we will sell 2,000 to 5,000 tons of 50 
Ibs. rails for fifty-four ($54) dollars per gross ton, for spot cash, F. O. B. 
cars at our mill, March delivery, subject as follows: In case of 
strike among our workmen, destruction of or serious damage to our 
works by fire or the elements, or any causes of delay beyond our 
control, we shall not be held accountable in damages. If our 
= is accepted, shall expect to be notified of same prior to Dec. 
20th, 79. 

“Yours truly, &c., 
“H. A. HARRISON. See’y.” 


These are the telegram and letter in the order in which they are 
introduced in this proceeding, at the time they claim the contract 
originated. This is the plaintiff's view of the case. They claim 
that on the 19th December, the plaintiff wrote and sent to the 
defendant the following telegram: 


187 „To the Columbus Rolling-Mill Co.: 


“Please enter our order for 2,000 tons of rails, as per your letter 
of the 6th. Please forward written contract. Reply. 
(Signed) C. F. HATCH.” 


It is admitted by counsel for defendants and for the plaintiffs that 
the date of the letter referred to is called the 6th instead of the 8th, 
by mistake, and what they refer to was the letter of the Columbus 
Rolling-Mill Company of the 8th to the plaintiff in the case. They 
claim that the telegram of the Sth, the letter of the 8th, and the 
telegram of the 19th, taken together, constitute a contract between 
the parties; that the telegram of the 19th was an acceptance of the 
offer contained in the letter of the 8th of December. 

On the part of the defendants, it is objected that the telegram of 
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the 19th does not accept the terms of the proposition contained in 
the letter of the 8th; that in that letter the number of rails pro- 
posed is from 2,000 to 5,000 tons; and that it was wholly with the 
defendants, who made the proposal, to determine what number of 
tons he would furnish between those two amounts; and that it was 
not in the power of the plaintiff, to whom the offer was made, to 
determine the amounts between the ranges given in the telegram, 
what number of tons he would receive. Enquiry having been 
made, quote your prices, for from 2,000 to 5,000 tons of iron rails of 
50 lbs, and the response having been made that the price of iron 
rails from 2,000 to 5,000 tons was $54.00, the person to whom the 

offer was made had a right to make the election as between 
188 those two figures the number of rails he would take; and 

having made the election, and embodied that in his ac- 
ceptance of the proposal, it was in law legal and proper acceptance, 
so far as that is concerned of the proposal. 

If the contract had been entered into between the parties, and that 
question had been left open, or if they had simply accepted the 
proposition generally, without limiting the number which they would 
take, then undoubtedly the law — be as is contended for by tlie 
learned counsel for defendant. It would then have been in the 
power of the defendant to have determined what number of tons 
of rails he would have delivered, ranging between 2,000 and 
5,000 tons; but the plaintiff, to whom the offer was made, having 
designated and determined how many they would take, that made 
the acceptance, so far as that part of it was concerned, good and suf- 
ficient. 

It is said, however, that in addition to that there is a new term, 
incorporated into this offer, and that is, “ Please forward written 
contract.” In response to that, it is said by the counsel for the plain- 
tiff, that that is not incorporating a new term; that the acceptance 
of the offer is upon its terms as incorporated in the offer, and that 
this is simply a request that a written contract might be forwarded, 
so that they might have before them the evidence of the terms and 
conditions of the contract, which was completed by the acceptance 
of the terms which had been proposed. There is some difficulty in 
determining precisely the effect of that condition, and whether it is 

wholly and entirely for the court to construe and give it ef- 
189 feet, or whether it may be taken in connection with the other 

facts in determining the intent of the party in transmitting 
this telegram. For the purpose of the case,as it now stands, how- 
ever, the conclusion which I have come to is, that there is not a new 
term added to this offer; that the acceptance of the offer by desig- 
nating the number within the range which the party to whom the 
offer was made would take, as per letter, including terms, is a suffi- 
cient acceptance, and that this does not impose any additional term 
to the offer, so that it would be considered as a complete accept- 
ance of the offer, although this addition was to the telegram. It is 
said, however, by the defendant,that prior to this telegram of the 
19th, to wit, on the 16th the plaintiff had rejected this offer, and 
that having once rejected it, it was not in the power of the plaintiff 
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to accept the offer after that date, and as evidence of rejection they 
rely on the following telegram : 


“To W. A. Harrison, Sec’y Rolling-Mills: 
“ Please enter our order for 1, 200 tons rails, March delivery, as per 
your favor of the 8th. . 


“ Please reply. 
“CHAS. F. HATCH, 
“ Gen. Man. M. & St. L. R. R.” . 


And on the 16th day of December, 1879, the plaintiff wrote and 
mailed to the defendant a letter, of which the following is a copy: 


“Minneapolis and St. Louis Railway, Chas. F. Hatch, Gen. Man, 


MINNEAPOLIS, Mixx., Dec. 16th, 1869. 

190 W. A. Harrison, Esq.,Sec’y Rolling-Mill Co., Columbus, O. 
“Dear Sin: Yours of the 8th duly came to hand. I tele- 
graphed you to day to enter our order for 1,200 (twelve hundred 
tons fifty (50) Ib. iron rail for next March delivery at fifty-four ($54 
dollars f. o. b. cars at your mill. Please send contract; also please 
send me templet of your fifty (50) lb. rail. Do you make splices? 

If so, give me prices for splices for. this lot of iron. 


“ Yours, truly, 
“CHAS. F. HATCH, G. Jf. 


It is a well-settled principle of law that, in order to constitute the 
acceptance of a contract, the acceptance must be of the proposition 
as offered, for there can be no contract unless there exists the assent 
of the minds of the parties to the same terms and conditions; ‘here 
must be a coming together, an agreement of minds upon the same 
terms and upon the same proposition, or else there is no contract. 
It is said by the plaintiff that this telegram and the letter — be 
treated as an acceptance of the proposition, or possibly a partial ac- 
ceptance of the proposal in this that, as a part of the 2,000 tons you 
propose to sell, we now direct you to place our order on your book 
for 1.200 tons; but that if this be not so, it may be treated as an in- 
dependent proposition to the defendant to place upon its books the 
plaintiff’s order for 1,200 tons of iron rails without any reference to 
the offer which had been made of from 2,000 to 5,000 tons. If this 
be so, then, as a matter of course it could not be considered in con- 

nection with the offer of the rolling-mill as affecting the 
191 proposition one way or the other, for if it be a separate and 

distinct order for 1,200 tons of iron it has no connection 
with that proposition. It could not be argued that it was an ac- 
ceptance of it, nor could it be argued that it was in any sense a 
rejection of it, because it must stand upon an independent basis 
without any reference whatever to the proposition which had been 
made by the rolling-mill. And that is the difficulty that 1 have 
had in my mind in regard to the instruction which I should give 
the jury upon this branch of the case. I think there can be no 
serious question as to the law upon this subject that a mere offer 
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to modify the terms of a proposition should not be construed to 
be a rejection of the terms; that the party would have a right to 
make an inquiry or to make a proposition toa party, Cant you 
modify these terms? Can't you change either the quantity at the 
time of payment or some other important term as connected with 
the proposition? This is recognized in the case of Stevenson vs. 
McLean, and in a number of other cases which we might refer to, 
but to which it is unnecessary to refer at this time. hile this is 
the case, I think the law is settled by the weight of authority that, 
if the reply is not in the nature of an inquiry or in the nature of a 
suggestion or modification, but is a counter-proposition to the one 
which has been offered, the legal effect of that counter-proposition, 
if it be clearly so, is in law a rejection of the proposition which 
has been made, and I think it is well settled that if there be 
such a rejection as that it ends the right of the person 

192 to whom the offer has been made. I may simply refer to the 
language of Parsons on that question, which [ think is clearly 

in support of the doctrine which I announce: “There are cases 
where the answer, either in words or in effect, departs from the propo- 
sition or varies the terms of the offer, or substitutes for the contract 
tendered one more satisfactory to the respondent. In these cases 
there is no assent and no contract. The respondent is at liberty to 
to accept wholly or to reject wholly, but one of these things he must 
do; for if he answers, not rejecting but proposing to accept under 
some modifications, this is a rejection of the offer. The party mak- 
ing the offer may renew it, but the party receiving it cannot reply 
excepting with modifications, and when these are rejected, again re- 
ply. accepting generally, and upon his acceptance claim the right of 
iolding the other party to his first offer.“ While it is well said by 
learned counsel for the pl’ff that in the case of the National Bank 
versus Hill, it may not have beer: necessary to have announced the 
proposition which the learned justice in that case announced upon 
this branch of the case, still, coming from the high source it does, 
we must give it great weight, and that is as clear as the proposition 
laid down by Mr. Parsons: “A proposal to accept or acceptance upon 
terms varying from those offered, is a rejection of the offer.” Na- 
tional Bank vs. Hill, 101 CU. S., p. 50. Upon that branch of it it 
leaves simply this question, gentlemen, and that is one to be de- 

193 termined by the court: Was there a modification of the terms 
of this contract, the material terms of it? for I admit there 

might be some terms which were wholly immaterial, and which had 
no connection whatever with the terms of the contract which might 
not justify the court in giving to the acceptance the character which 
these offers give it. Before proceeding to that branch of the case I 
was about to observe that I think the case of Stevenson vs. McClean 
is in support of the proposition laid down by Parsons and that an- 
nounced by Justice Swain; for while the learned justice in the case 
nized that there might be suggestions or inquiries about modi- 
fication, he does not in the slightest impugn the doctrine of the case 
of Hyde vs. Rench, but draws the distinction clearly between the 
two cases, leaving, as we understand it by his decision, the authority 
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of the case of Hyde rs. Rench undisputed. Was this, then, a mate- 
rial term or condition of this contract? The proposer had a right 
to say that he would make a contract for a certain number of tons 
of iron, ranging between 2,000 and 5,000. It may have been a very 
important matter to him that he should have sold not less than 
2,000. It may have operated very much upon the price which he fixed 
upon that it should be taken in quantities not less than 2,000; there- 
fore he had a right to fix the terms, and the acceptance of the proposi- 
tion must have been in the terms of the offer, and an acceptance of 1,200 
tons would not be an acceptance of an offer of 2,000 tons; for, 
194 so far as you know, or so far as I know, it may have had a ve 
material influence upon the price at which he had offered this 
iron. Therefore, in law, the offer or direction of the party to book 
its order for 1,200 tons was the offer of a separate and independent 
proposition, and in the light of the authorities which I have read 
that was a rejection of the offer which had been made to the party. 
That leaves, — the question whether, taking all the testimony 
in the case, it was the purpose and intention of the party in makin 
this offer to make it as an acceptance to that extent of the offer whic 
had been made ——— party originally, or whether it was an inde- 
pendent order to book independently 1,200 tons of iron. The terms 
of the telegram are, Please enter our order for 1,200 tons of rail, 
March delivery, as per your favor of the Sth; please reply.“ That 
would indicate that it referred to the proposition that had been made 
on the 8th. In the letter of the 16th there is no reference at all to 
the terms of the Sth, excepting the quotation of these terms, which 
are quoted literally. It is a matter of inference to be drawn from 
both these and the other telegrams in the case. Whether this be an 
independent order, without reference to its being in the nature of an 
acceptance of the offer of the Sth—that is, “that I take it under that 
order; I am willing to take 1,200 tons, without any reference to the 
fact, at those terms, which are named independently of the 2,000, 
leaving it open until I can further consider, and then accept it or re- 
ject it;” that is a matter of inference which is to be determined. 
195 And then, in addition to that, it is claimed by the plaintiff 
that prior to the 16th, on the 15th, a telegram was sent from 
Washington by Gov. Washburn to this managing agent, saying, in 
substance, that he thought he had better accept from 1,000 to 1,200 
tons of the iron which had been offered them at Columbus; and that, 
in connection with the others, is a matter to be taken into consider- 
ation in determining the fact whether this letter and this telegram 
of the 16th, relative wholly to the offer of the party to deliver from 
2,000 to 5,000 tons of iron, contained in the letter of December 8th, 
or whether it was an independent and separate and distinct pro- 
posal, without any reference to it. For the present, that part of it I 
shall leave for the determination of the jury as to the intent of the 
party, for it may consist of the intent. There is enough upon the 
ts, according to the view I take of it, to prevent the court from 
determining absolutely the effect that these four telegrams have upon 
that — If it be found that this telegram and this letter was 
a rep foe ag of the 8th, then it was submitting a new propo- 
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sition, which, in law, amounted to a rejection of the first proposition. 
And it was not in the power of the plaintiff after that to have 
accepted the proposition as offered originally. If it be found 
that it was a separate and independent order, without any ref- 
erence to that, to book 1,200 tons, then it would not have the 
effect of a rejection of the offer. If you should find that it 

was a rejection of the offer, then your verdict must be 
196 in favor of the defendant, for in law the plaintiff had no right 

so toaccept. But if you find that it was an independant order 
without any reference to that in any way whatever, then, if the 
plaintiff has complied with his portion of the contract and has suffi- 
cient damages, you will determine what these damages are. The 
general rule of law in regard to contracts for the sale and delivery 
of personal property, where actions are brought to recover damages 
for their violation, is that the party is entitled to recover the value 


of the article at the time an place of delivery, subject to a dedue- 


tion of the amount which he was to pay. In order words, he is 
entitled to recover the ditference between the market value of the 
article at the time and place where it was to be delivered and the 
amount to be paid for it. That is the general rule of law. But if 
you find that there was a general market price for iron in the city 
of Columbus during the month of March, and that market price was 

ater than the contract price for this iron, then the plaintiff would 
be entitled to the difference between that market price and the con- 
tract price, if there was such a difference. 

If you find there was no market price for the iron at the city of 
Columbus during the month of March, then you are at liberty to 
take the market price of the nearest accessible point, if there was 
such a market price, at which the rails could be produced, adding to 
it, if there should be a difference in the distance, the cost of trans- 

portation (to the city of Columbus). 
197 If there was no market price at Columbus or at any other 

convenient point during the month of March, and the ar- 
ticles contracted for were of such character that it was necessary, in 
order to secure them, that the party should make a contract before 
that time, then you are at liberty to take into consideration what it 
would have cost at a period so near the month of March that parties 
could have procured the article, and what the price — have 
been then for articles of that character by the necessity of the case. 
It is said by the defendant that the plaintiff must have shown that 
he was here, and willing and ready to receive the iron, and to pay 
for it according to the terms of the proposition. If the defendant 
prior to the time provided for the delivery of the iron had notified 
the plaintiff that he would not fulfill the contract, and refused to 
fulfill it, and no notice had been given the plaintiff before the period 
for delivery as provided in the proposition, then the plaintiff was 
under no necessity of being in the city of Columbus, or being pre- 
pared with his cars or prepared with his money to pay for it; that 
relieved him of any responsibility of that character. 

If, however, the plaintiff had no notice that the defendant had re- 
fused to fultill the contract and the plaintiff claimed a contract ex- 
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isted, and the defendant denied the existence of such contract, the 
plaintiff must have been ready and must have been prepared to 
comply with his part of the contract. I may say, in addition, 

that the defendant had the entire month of March to 
198 deliver the iron, or at least he had so much of it in which he 

could have delivered it. If he could have delivered it all in 
a single day he had the right to deliver the entire amount of that 
iron on a single day during the month of March, from the first day 
of March, inclusive. If it would have required a longer time to de- 
liver it in the ordinary course of their business, then they would 
have that much time; they could have taken 2 or 5 or 10 days to 
deliver it. They would have so much of the month of March to the 
last of it as would have been necessary for making a complete de- 
livery. If you find there was a market price for the iron, vou will 
take into consideration what the market value of the iron was dur- 
ing the time in which they had to deliver it. That would be the 
amount which the party would be entitled to. 


Mr. Otps: We ask your honor to instruct the jury, in ease they 
find an amount of damages under the rule which your honor has 
stated, that they would have a right to allow interest from the last 
day of March, 1880, upon the amount which they find. 

The Court: The jury, in their discretion, may allow interest by 
way of damages, but in a case of this character vou are not entitled 
to interest as a matter of right. 

Mr. Ops: It was suggested as a question of damages. 

The Court: Yes; wholly. There is nothing in the statutes of 
Ohio that authorizes interest, but it may be awarded in the way of 


damages. | 
199 Mr. CritcHFieLp: There are two points which I want to 


call the attention of the court to, to note an exception, so as 
to save the question: (1) That if the jury find the order for 1,200 
tons was intended by the plaintiff as its acceptance of the proposi- 
tion, it would be regarded as a rejection in law of the proposition ; 
and (2), that if the jury should find that the order for 1,200 tons 
was an independent proposition, but that it referred to the letter of 
the Sth, containing the proposition, as to the terms as to price and 
time of delivery, it poet y nevertheless, remain an independant pro- 
position. 

The Court: That if they found, from all the facts in the case, 
that is the telegram of the 15th, of Gen. Washburn, from Washing- 
ton city to the managing agent, in regard to the acceptance of that 
proposition, the telegram and the letter of the — if they should 
find from all these that it was a separate and distinct proposition to 
them, although they might have referred to it for price, &c., still it 
could not be treated as a rejection. 

Judge Joszru Obs: We desire to except to all the parts of the 
charge except that part of it in which the court hold that if it was 
a modified acceptance, an acceptance 1,200 tons instead of 2,000 

tons, it was a rejection. 
200 Thereupon, after exceptions noted by the parties, respect- 
ively, to the charge as given and to the refusal to charge as 
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requested, the jury retired to deliberate on their verdict. and aſter- 
wards returned into court with a verdict for the defendant, where- 
upon the said plaintiff moved the court to set aside the said verdict, 
and for a new trial for reasons set forth in and filed with said mo- 
tion; but the court overruled the said motion and rendered its judg- 
ment on said verdict in favor of the said defendant ; thereupon the 
said plaintiff excepted to the said ruling and judgment, and ten- 
dered in open court this its bill of exceptions, as well for each and all 
the exceptions taken during the progress of said trial, and noted at 
the time in the foregoing report of the testimony as the exceptions 
to said charge, verdict, judgment, and motion for a new trial, and 
prayed that its said bill of exceptions might be allowed, signed, 
sealed, and made a part of the record in this case; all of which is 
now done accordingly. 
[SEAL. ] PHILIP B. SWING, 
UL S. District Judge, sitting as Circuit Judge in Circuit Court. 


201 Tue Unitep States or Au ERICA, U. 
Southern District of Ohio, 8 


I, William C. Howard, clerk of the circuit court of the United 
States, within and for the southern district of Ohio and the eastern 
division thereof, do hereby certify that the foregoing is a true and 
complete transcript of the proceedings had by and before said court 
in the above-entitled cause, wherein The Minneapolis and St. Louis 
Railway Company is plaintiff and The Columbus Rolling-Mill Com- 
pany, defendant, as the same appears of record in said court. 

In witness whereof, I have hereunto set my hand and affixed the 
seal of said court, at Cincinnati, O., this 10th day of April, A. D. 
1883. 

(Seal of the Circuit Court, Southern Dist. of Ohic.] 


WILLIAM C. HOWARD, Clerk. 


202 THe Unitep States or AMERICA, 88: 
To the Columbus Rolling-Mill Company, Greeting : 


You are hereby cited andadmonished to beand appear at a Supreme 
Court of the United States, to be holden at the city of Washington, 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s oftice of the circuit court of the United States for 
the southern district.of Ohio, wherein The Minneapolis and St. Louis 
Railway Company is plaintiff, and vou are defendant in error, to 
show cause, if any there be, why the judgment in said writ of error 
mentioned should not be corrected and speedy justice be done to the 
parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this seventh day of September, in the year of 
our Lord one thousand eight hundred and eighty-three. 

(Seal of the Circuit Court, Southern Dist. of Ohio.] 

JNO. BAXTER, 
U. S. Circuit Judge for the Gth Circuit. 
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203 Received this writ at Columbus, Ohio, at 3.45 o’clock p. m., 
on the 11th day of September, A. D. 1883, and on the same 
day served the within The Columbus Rolling-Mill Company b 
delivering a true copy of this writ at the residence of 8. Churchill, 
president, at 5.30 O clock p. in., and by delivering a true copy of this 
writ personally to W. S. S. Rodgers, secretary, at 4.40 o’clock p. m., 
of the above named Columbus Rolling-Mill Company. 
LOT WRIGHT, 
U. 8. Marshal. 
By J. A. ULLERY, Deputy. 


2 services 4 00 
2 copies 1 00 
FE — 12 

8 12 


To correct any defects (if there be any) in the service of the within 
writ and citation as above stated, I again, on this 19th day of Se 
tember, A. D. 1883, served safd writ and citation on the within 
named corporation “ The Columbus Rolling-Mill Company,” by de- 
livering (at 4.30 p. m.) peeve to S. Churchill, the president of 
said corporation, a true and duly certified copy of the within writ 
and citation, and by delivering (at 4.40 o clock p. m.) personally to 
W. S. S. Rodgers, the secretary of said corporation, a like true and 
duly certified copy of said writ and citation. 

LOT WRIGHT, 
L. S. Marshal. 
By J. A. ULLERY, Deputy. 


[Endorsed :] 111. 9, 11, 83, 345 p. m. United States circuit 
court, southern dist. of Ohio, eastern division. No. 3. The Minne- 
apolis & St. Louis Railway Company vs. The Columbus Rolling-Mill 
Co. Citation to defendant in error. Filed ——,18—. ——, clerk. 


204 Tue United States OF AMERICA, 88: 


The President of the United States of America, to the judges of the 


circuit court of the United States for the southern district of Ohio, 

Greeting: 

Because in the records and proceedings, and also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you, between the Minneapolis and St. Louis Railway Company and 
the Columbus Rolling-Mill Company, a manifest error hath hap- 
we to the great damage of the said Minneapolis and St. Louis 

ailway Company, as by its complaint appears. We being willin 
that the error, if any hath been, should be duly corrected, and fu 
and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that under your seul, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you may have the 
same at the city of Washington on the second Monday of October 
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next, in the said Supreme Court, to be then and there held, that the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done to correct that error, what of 
right, and according to the laws and customs of the United States, 
should be done. 

Witness, the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the seventh day of September, 1883, in the 
year of our Lord one thousand eight hundred eighty-three. 

[Seal of the Circuit Court, Suuth'n Dist. of Ohio.] 

WM. C. HOWARD, 
Clerk of Circuit Court of the U. &, &. D. O. 


205 [Endorsed :] United States circuit court, southern dist. of 

Ohio, eastern division. No. 3. Minneapolis & St. Louis 
Railway Company vs. The Columbus Rolling-Mill Co. Writ of 
error. Filed Sept. 10th, 18-3. W. C. Howard, clerk. 


206 In Error. 
e 
MINNEAPOLIS & Sr. Louis RAiLtway Company 
v8 , 


CoLtumBus RoOLLING-MILL CoMPANY. 


The said plaintiff now comes & says that in the foregoing record 
and proceedings in this cause there is manifest error, in this, to wit: 

I. The said court erred in sustaining the motion of the defendant 
to strike the amendment to the petition from the files, and in order- 
ing the same to be done. : 


II. The said court erred in overruling the motion of the plaintiff. 


to set aside & vacate the verdict rendered in this cause, and to grant 
the plaintiff a new trial for the causes & reasons set forth in 
207 said motion, and which causes & reasons are now here 
assigned for error, as follows: 
Ist. The said verdict is not sustained by sufficient evidence, and 
is contrary to the evidence. The verdict should have been for the 
plaintiff. 
2d. The said verdict is contrary to law. 
3d. The court erred at the trial of said action in sustaining ob- 
jections to evidence offered by the plaintiff, and in overruling objec- 
tions to evidence offered by the defendant, to which rulings by the 
court exceptions were taken by the plaintiff and noted in the 
record. 
4th. The court erred at the trial of said action in its charge to 
the jury, in particulars excepted to by said plaintiff at the time, and 
also by refusing to charge the jury as requested by said plaintiff, to 
which refusal to charge as requested the plaintiff excepted at the 
time. 


: Sth. The court erred at the trial of said action in charging 
208 thͤe jury that “in law the direction of the plaintiff in its tele- 
gram & letter of December 16th, 1879, to the defendant to 

book their order for 1,200 tons of iron rails was the offer of a sepa- 
rate & independant proposition, and in the light of the authorities 
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which I have read that was a rejection of the offer which had been 
made by the defendant,” and in charging the jury that “ if it be found 
that this telegram & this letter was a reply to that offer of the 8th 
of December, then it was submitting a new proposition, which in 
law amounted to a rejection of the first proposition (referring to de- 
fendant’s proposition of December 8, 1879), and it was not in the 
power of the plaintiff after that to have accepted the proposition as 
3 made,” to which charge of the court the plaintiff excepted 
at the time. 

6th. The court erred at the suid trial in refusing to charge the 

jury as requested by the plaintiff as follows: “Should you 
209 find that the plaintiff’s telegram & letter of December 16, 

1879, requesting the defendant to book plaintiff’s order for 
1,200 tons of iron rails, as per defendant’s favor of the 8th, was in- 
tended by the plaintiff as an order for 1,200 tons of the 2,000 tons 
offered by the defendant in its letter of the 8th of December to the 
plaintiff, such order for 1,200 tons is not in law a rejection of the de- 
fendant’s said offer, if you further find that the plaintiff did not intend 
it to be such rejection, but intended to give further order for the resi- 
due of said 2,000 tons, in acceptance of said offer prior to December 
20th, the time limited in said offer for such acceptance, & did so;” 
to which refusal of the court the plaintiff at the time excepted. 

III. The said court erred in rendering a judgment in favor of 
said defendant, when it should have been given for said plain- 

tiff. ‘ 
210 IV. Other errors apparent on the record. 

Wherefore the said plaintiff prays that a citation be issued 
to said defendant, and that the said judgment may be reversed, an- 
nuled, and held for nothing, and that the plaintiff may be restored 
to all things it has lost by reason thereof. 

y C. N. OLDS, & 
LEANDER J. CRITCHFIELD, 
NV Atti. 


Endorsed on cover: S. Ohio C. C. U. S. No. 282. The Minneapolis 
and St. Louis Railway Company, plaintiff in error, vs. The Colum- 
bus Rolling-Mill Company. Filed 14th September, 1883. 
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BRIEF FOR PLAINTIFF IN ERROR, 
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SupremeCourt of the United States, 


OCTOBER TERM, 1885. 


No. 282, 


THE MINNEAPOLIS & ST. LOUIS RAIL 
WAY COMPANY, Plaintiff in Error, 


AGAINST 


THE COLUMBUS ROLLING MILL COM. 
PANY, Defendant in Error. 


Ix ERROR To THE Circuit Court or THE UNITED 
STATES FOR THE SOUTHERN District oF 
Onto, Eastern Division. 


STATEMENT OF THE CASE. 

The petition in this case was filed in the Court 
below on the 8th day of May, 1880, in which the 
plaintiff claims that a contract was entered into with 
the defendant, at Columbus, O., on December 19. 
1879, for the purchase of two thousand tons of iron 
rails of the weight of fifty pounds per yard at the 
price of $54 per ton gross, to be delivered ‘free on 
board cars at the mill of said defendant at Colum- 


* 
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bas, O., in the month of March. 1880 to be paid 
for by said plainriff im cash when so delivered. 

The pevition charges a breach of said comtract om 
the part of the che jc. cart and cams damages in the 
sum en $32,000. (See printed Reward, pp. 1 and 2). 

On the Sth day of June, 1888. the defendant ted 
ts answer, achmivving that it did mot delwer the Tui 
thousand toms ot irom rails. or any other quanziny. 
but denying each and ewer other allegation at said 
petition in irelatian to said contract. (See p mirtte-· d 
Reverd, ip. 5). 

On the oad day cn (December. 1888, the fitanmitt. 
on Jeave, ted an amendment wo its petite, in 
which, alter averting, the inonscdelwery ct the sad 
ron rais winder sad convract in the manth en Nharch, 
SK. it vt vr. el further that on the ath diay ai lun- 
wary, 1888. the detencamt neiwimeel whe plaintiff what 
it repuchiared the said contract and refused to execute 
aind iperiorm ithe same: ar ito he bound thereby. unc 
liel. in act, thencetenth wholhy inecthect uncl retuse 0 
rte niet ar te, cexeoure and jpertiorm the same; 
whereupon ithe plnintiff incited tie: clettendant that i 
would ge inte ithe open omartket and purchase the 
nic iron raiks on ithe tet germs cibitainable und hald 
said defendant responsible (or all Gamares oresult- 
ing ithereftrom.; the purchase ol sad rails heing mec- 
essary for the use untl ppurposes cof sal plaintiff in 
ithe construction of its railroad, them iin pprocess «ot 
runatrunttan. untl iter which uses and purposes tthe 
said contract with ithe Gdfendant was imuatl:, as was 
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well known to said deiendam when said comtract was 
made and when it was irepudianed as aloresaid. it 
averred further that b reason af the: wethusal af dhe 
delendant to recagmize and to execute said contract, 
the plamtifi was compelled ae. and dhd em ithe 26th 
ei Januury. Nd. purchase ior the uses and! prunponess 
aioresaid ane thousand tems ai auch aren ais at and! 
dor the mie ai S per ton grown, that kein ithe daar 
market mice uncl ithe bent tems cbtaimalike in the 
murken ut the time: and tt avemredl durther thut ctlur- 
ing the omonth af Niarch, Sia, ut Columns, Olin, 
the saad trom rails were faith worth cand al ithe mur 
ken wulue ai 7 wer tem wross. \Wheretiore ithe pilam- 
tiff hutl sustamed! damages im the sum ai Fg . 
for which it zrupvetel judge. (Sete qorinterd] Re. 

qrarel, ipo. ap). 


On ithe 2ath dum oi March, 188 ., the dkiendant 
filed] un memiem ae strike sat! amentiment to ithe 
petition trum ithe ‘files. on ithe ground that the sui! 
tacts nen ierth itherem were immaterial cand iimreler- 
unt. and said amendment was nen sdb ur ought tc 
be allowed: which mation was atterwarils to wit em 
the nth day ot June, IPA, ssustamed in ithe Crourt, 
and ithe sacl aamendiment was stricken ‘irom tthe ‘files. 
co whith ithe nluimiff excepted. (ee rim! Re- 
cord, pp. Sand). 

The fret assigmment ul error iis that the Court 


erred in auntuining said] motion, and iin ordering ithe 
sad amendment ito tthe: petition to ibe -stsidken ‘irom 
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the files. (See printed Record, p. 102. This point 
is considered on p. 19 of this brief.) 
On the 6th day ot December, 1881, the case came 


on for trial before a jury upon the issue joined on 


the original petition and answer, and on the roth 
day of December, 1881, said trial resulted in a ver- 
dict for the defendant. (See printed Record, p. 6). 

On the 13th day of December, 1881, a motion was 
filed by the plaintiff to set aside this verdict and for 
a new trial, which motion was afterwards, to wit on 
the 15th day of December, 1881, overruled by the 
Court and a judgment entered upon the verdict in 
favor of the defendant, to which the plaintiff except - 
ed, and tendered its bill of exceptions which was al- 
lowed, signed and sealed and made part of the Re- 
cord in this case. (See printed Record, pp. 7 and 8.) 

The facts in this case, as shown by the testimony, - 
are substantially as follows : 

On the 5th of December, 1879, Chas. F. Hatch. 
the General Manager of the Minneapolis & St. 
Louis Railway Company, the plaintiff, sent from 
Minneapolis, Minn., to the Columbus Rolling Mill 
Company of Columbus, O., the defendant, a letter 
of which the following is a copy: — 

Dc. 5TH, 1879. 
Rolling Mill Company, Columbus, Ohio. 

GeNts.—Piease quote us prices for 500 to 3,000 
tons, 50 lb. steel rails, and for 2,000 to 5000 tons 50 
Ib. iron rails, March, 1880, delivery. 

Yours truly, Cuas. F. Hatcu, G. M.“ 

(See printed Record pp. 9 and 45.) 


5 


On the 8th of December 1879, the Columbus Roll- 
ing Mill Company, the defendent, by W. A. Harrison, 
Sec’y, sent a letter in reply, as follows: 


‘Co_umBus, O., Dec. 8TH, 1879. 


Chas. F. Hatch, Eig., General Manager M. & St. 
L. Railway, Minneapolis, Minnesota. 


Dr. Sir.—Your favor of 5th inst., at hand. We 
do not make steel rails. 
) pe — day — will sell 2,000 to e 50 
b. rails ſor -four (54.00) per gross ton for spot 
cash F. O. B. cars at our mill, March delivery, — 
ject as follows: In case of strike among our work- 
men, destruction of or Serious damage to our works 
by fire or the elements, or any causes of delay be- 
yond our control, we shall not be held accountable 
for damages. If our offer is accepted shall expect to 
be notified of same prior to December 20th. 1879. 
Yours truly &c., 
W. A. Harrison, Secretary.”’ 


(See printed Record pp. 9 and 45-6.) 


On the 16th of December, 1879, the said Chas. F. 
Hatch as General Manager for plaintiff. sent to the 
defendant, the following telegram : 


* Dec. 16TH. 


W. A. Harrison, Secretary Columbus Rolling Mill 
Company, Columbus, Ohio. 


Please enter our order for twelve hundred (1,200 
tons rails, March delivery, as per your favor of the 
8th (eighth). Please reply. 

nas. F. Haren, 
Generat Manager. M. & St. L. Railway. 


On the same day he also sent the ſollowing letter: 
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‘ Dec. 16TH, 1879. 


IV. A. Harrison, Esq., Secretary Rolling Mill Com- 

pany, Columbus, 41. 

Dr. Six. Vours of the 8th inst. came duly to 
hand. I telegraphed you to-day to enter an order 
for twelve hundred (1,200) tons 50 lb iron rails for 
next March delivery at ee (54) dollars F. O. 
B. cars at your mill. Please send contract. Also 
please send me templets of your 50 lb rail. Do you 
make splices? If so, give me prices ſor splices ſor 
this lot of iron. 


Yours truly, 
Cuas. F. HArch, G. M.“ 


(See printed Record pp. 9 and 10, and 46.) 


On the 18th of December 1879, the Defendant 
sent the following telegram in reply: 

1 5 Col. uunus, Dec. 18TH. 
C. F. Hatch. 

We can not book your order at present at that 
price. 

Col uus Rol. I Ix G MI IL. Company.” 

On the receipt of this telegram, on the 19th of De- 
cember, 1879, the plaintiff sent the following tele- 
gram : | | 
„Dc. 19TH, 1879. 
Columbus Rolling Mill, Columbus, Ohio. 


Your proposition holds good until December 20th 
(twentieth). Do you decline to carry it out ? 
C. F. Hatcn.” 


And on the same day, it sent the following : 


“ Dec. 19TH, 1879. 


Columbus, Roll Mill Company, Columbus, O. 
Please enter our order for two thousand tons rails 
as per your letter of the 6th. Please forward written 


contract. Reply. aS tos Sa 
F. Haren. 


(See printed Record pp. 10 & 47.) 


Nor. (It is admitted by counsel for defendant 
and ſor plaintiff that the date ol the letter reſerred to 
was the 8/4 of December and not the 6th, and is 
called the 6th by mistake.) 


(See printed Record pp. 11 and 93. 


No reply being received to the last two messages, 
on December 22, 79, the plaintiff sent the follow- 
ing : 

„Did you enter my order for two . (2,000) 
tons rail as per my telegram of Dec. 19th? Ans.” 
And on the 26th of December 79, the following : 
“I am still without reply to my telegrams of Decem- 
ber 19th and 22d. Please let me hear from you,” 
And on the 30th of December, 79, the following: 
Why do I not get a reply to my telegrams and let- 
ters regarding order for two thousand tons rails sent 
you December 19th?’ 

(See printed Record pp. 10 and 48-9. | 

On the 30th of Dec. 79, the defendant sent the 
plaintiff the following telegram : 


‘Chas. F. Hatch, Minneapolis. 


Wrote you yesterday. Will write you Friday fully, 
W. A. Harrison.” 


This letter referred to above was as follows: 
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- _“CorumBus, O., Dec. 29th, 1879. 
Chas. F. Hatch Esg., General Manager. — 

Dr. Sir.—Your several letters and telegrams 
duly to hand. Will reply in full to them the latter 
part of this week. Am too fully pressed on other 
matters just —— to give them attention. 

| ours truly &c., 
W. A. Harrison, Secrefary.”’ 


(See printed Record pp. 10 and 49-50.) 


This last letter was received by the plaintiff about 
January 1, 1880, but no other letter was ever sent or 
received from the defendant. , | 

After sending two other telegrams calling for such 
letter or some further response, the plaintiff about 
the middle of January 1880, sent a special agent to 
the defendant, to demand a recognition of the con- 
tract; between whom and the defendant, the following 
correspondence took place at Columbus, Ohio, on 
the 19th of January, 1880. | 


Jo the Columbus Rolling Mill Company. 
GENTLEMEN.—The Minneapolis & St. Louis Rail- 
way claim a contract with you for two thousand 
(2,000), tons 50 Ib. iron rails F. O. B. cars at 
your mill, March 1880 delivery ; terms spot cash 
$54.00 per gross ton. Demand having been made 
for —— of contract and refused, you are here- 
by notified that the M. & St. L. Railway Company, 
will go into the open market and purchase such 
amount of rails for your account, on the best terms 
obtainable, holding you responsible for all damages 
actual or contingent resulting from your refusal. 
| es | Yours truly, 
Tux Minneapouis & Sr. Louis Raitway, 
| By T. B. Wootsgy, Agent. 
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ColLuunus, O., JAN. 219TH, 1880. 
The Minneapolis & St. Louis Railway oe 
By T. B. Wootsey, Agent. 


a Dear: SR. — Vour —— of 1 = revelved. —— 
eny your power or authority under any papers that 
have passed between your company and the Colum- 
bus Rolling Mill Company to make any purchase on 
our account, and with this notice in response to yours 
of 19th inst., as a notification of the same power as 
that of yours which you have placed in our hands. 
ours trul 
Co_umsus RoLLINxGQ MILL OMPANY, - 
_SamMuEL Tuomas, Treasurer. 


(See printed Record pp, 12 and 51.) 


The foregoing correspondence constitutes the evi- 
dence offered relating to the contract between the 
parties, except that the defendant, on cross-examin- 
tion of C. F. Hatch offered the following telegram 
from W. D. Washburn, President of the plaintiff 
Company to said Hatch, which was received in evi- 
dence, subject to the objection of the plaintiff as 
irrelevant and incompetent. 

„WASHINGTON, Dec. 16TH. 
C. F. Hatch. - 
I think you had better accept Columbus offer for 


ten or twelve hundred ton. 
W. D. W.“ 


(See printed record p. 18.) 


The plaintiff also offered evidence to show the 
damages sustained by it from the refusal of Defend- 
ant to recognize and execute the said contract. 
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The verdict being for the defendant the plaintiff, 
moved for a new trial... The ‘motion was overruled 
and plaintiff excepted, and filed the present . 
in error. 

Of the errors assigned we consider the following, 
arising on overruling the —" s motion for a new 
trial; to-wit : 

1. The verdict is contrary to the law of the case, 
upon ‘its facts. 

2. The Circuit Court erred in its charge to the 
jury, and in réfusing to charge as requested by the 
plaintiff. = 

3. The Circuit Court erred in sustaining the de- 
fendant’s motion to strike the amendment to the pe- 
tition from the files, and in ordering the same to be 
done. 


ARGUMENT. 


The assignments of error are connected with the 
following inquiries, and are conveniently considered 
in | that connection : 


1. Was the offer of December 8th, 1 the de- 
fendant, to sell to the plaintiff 2,000 to 5,000 tons 
iron rails at 354 per gross ton, March delivery, to be 
accepted prior to December 20th, accepted so as to 
make a contract between the parties? | 


2. If so, did the refusal of the defendant, on Jan- 
uary 19th, to be bound by the contract, entitle the 
plaintiff to damages measured by the market price 
of such rails at tat date? 


In connection with the first inquiry we will consĩd- 
er the assignments of error relating to the validity of 
the verdict upon the evidence and the law; and re- 
lating to the charge of the Court, and the refusal to 
charge as requested. 
ln connection with the second Naber we will con- 
sider the alleged error of the Court below in striking 
the amendment to the petition from the files. 


1. Was the offer of December 8th accepted so as 
to make a contract ? 

The offer of the 8th was never withdrawn. The 
only limitation contained in the offer is that it should 
be accepted prior to Dec. 2oth. 

The offer was accepted within the time limited. 
The acceptance was by the plaintiff's telegram of 
December 19th: ‘Please enter our order for two 
thousand tons rails as per your letter of the 6th. 
Please forward written contract. Reply.” [It is 
agreed that the letter referred to was the one sent 
and dated the 8th, called the 6th by mistake.] 

That acceptance of the offer. was ‘sufficient to 
make the contract, if on the 19th the offer was open 
for acceptance. 


ee ke ee wee 
; a * * > : * 
5 * 
* . * 7 


0 


has © st —— — Fy SES Wt “ve a ee ee 
. a * a 
. yh 


™ sae 


as 
1 
5 


1 


12 


The defendant claims that the offer of the 8th was 
rejected on the 16th by the plaintiff s telegram and 
and letter of that date, ordering 1,200 tons of rails, 
and therefore was not open for acceptance on the 
19th. 


The plaintiff's telegram of the 16th is: ‘ Please 
enter our order for 1,200 tons rails, March delivery, 
as per your favor of the 8th. Please reply. 


The plaintiff’s letter of the 16th is: Yours of 
the 8th inst. came duly to hand. I telegraphed 
you to-day to enter an order for twelve hundred 
tons 50 lbs. iron rails. for next March delivery, at 
fifty-four dollars, F. O. B. at your mill. Please 
send contract. 


In aid of the defendant’s claim that its offer of 
the 8th was rejected by the telegram and letter of 
the 16th, the defendant refers to the telegram of 
the same date, sent by Washburn, President of the 
plaintiff, to Hatch, its General Manager. That tel- 
egram is: ‘I think you had better accept Colum- 
bus offer for ten or twelve hundred tons. 


We recognize the rule of law adopted by the 
Court below, that ‘a proposal to accept, or accept- 
ance upon terms varying from those offered, is a re- 
jection of the offer. 
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I. Do the plaintiff s telegram and letter of the 
16th, to the defendant, in connection. with Wash- 
burn’s telegram of the 16th to Hatch, show a rejec- 
tion of the defendant's offer of the 8th, under that 
rule ? 


It is a mixed question of construction and law. 

1. We submit that the plaintiff’s telegram and 
letter of the 16th constitute an sadepzndent order for 
1,200 tons of iron rails, and are not in reply to the offer 
of the 8th, but refer to that offer forno other purpose 
than to identify the kind and price of rails and time 
of delivery, leaving the question of accepting or re- 
jecting the offer of the 8th open, and to be acted up- 
on prior to the 2oth. 

The telegram and letter do not, in direct words, 
express any proposal to accept, or any acceptance of 
the offer. 

It was competent for the plaintiff to hold the offer 
of the 8th under advisement until the 20th, ac- 
cording to its terms, and in the meantime order any 
quantity of rails the plaintiff might need, referring to 
that offer for kind, price, and time of delivery. That 
would constitute a reference to the offer for those 
purpuses, but not a reply to it. 

That the defendant understood the plaintiff's tele- 
gram and letter of the 16th to be an independent or- 
der, and not a reply to the offer of the 8th, is shown 
by the defendant's telegram of the 18th, in answer 
to the plaintiff s telegram and letter of the 16th: 
We cannot boot your order at present at that price. 
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The defendant claims that the offer of the 8th was 
rejected on the 16th by the plaintiff s telegram and 
and letter of that date, ordering 1,200 tons of rails, 


and therefore was not open for acceptance on the 
19th. 


The plaintiff 8 telegram of the 16th is: Please 
enter our order for 1,200 tons rails, March delivery, 
as per your favor of the 8th. Please reply. 


The plaintiff’s letter of the 16th is: Yours of 
the 8th inst. came duly to hand. I telegraphed 
you to-day to enter an order for twelve hundred 
tons 50 lbs. iron rails. for next March delivery, at 
fifty-four dollars, F. O. B. at your mill. Please 
send contract. 


In aid of the defendant’s claim that its offer of 
the 8th was rejected by the telegram and letter of 
the 16th, the defendant refers to the telegram of 
the same date, sent by Washburn, President of the 
plaintiff, to Hatch, its General Manager. That tel- 
egram is: ‘I think you had better accept Colum- 
bus offer for ten or twelve hundred tons. 


We recognize the rule of law adopted by the 
Court below, that ‘‘a proposal to accept, or accept- 
ance upon terms varying from those offered, is a re- 
jection of the offer.”’ 
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I. Do the plaintiff's telegram and letter of the 
16th, to the defendant, in connection with Wash- 
burn’s telegram of the 16th to Hatch, show a rejec- 
tion of the defendant’s offer of the 8th, under that 
rule ? 


It is a mixed question of construction and law. 

1. We submit that the plaintiff's telegram and 
letter of the 16th constitute an independent order for 
1,200 tons of iron rails,and are not in reply to the offer 
of the 8th, but refer to that offer for no other purpose 
than to identify the kind and price of rails and time 
of delivery, leaving the question of accepting or re- 
jecting the offer of the 8th open, and to be acted up- 
on prior to the 2oth. 

The telegram and letter do not, in direct words, 
express any proposal to accept, or any acceptance of 
the offer. 

It was competent for the plaintiff to hold the offer 
of the 8th under advisement until the 20th, ac- 
cording to its terms, and in the meantime order any 
quantity of rails the plaintiff might need, referring to 
that offer for kind, price, and time of delivery. That 
would constitute a reference to the offer for those 
purposes, but not a reply to it. 

That the defendant understood the plaintiff's tele- 
gram and letter of the 16th to be an independent or- 
der, and not a reply to the offer of the 8th, is shown 
by the defendant's telegram of the 18th, in answer 
to the plaintiff s telegram and letter of the 16th: 
We cannot book your order at present at that price. 
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That is precisely such an answer as might have been 
expected to an order oſ the plaintiff in this ſorm: We 
will hold our acceptance or rejection of your offer of 
the 8th under advisement until the 20th, according 
to its terms, but now wish you to book this inde- 
pendent order for 1,200 tons rails of the kind and at 
the price named in your favor of the 8th.”’ 

As the telegram of Washburn to Hatch was be- 
tween them exclusively, and not between the plaint- 
iff and defendant, it is material only in so far as it may 
help to interpret the plaintiff's telegram and letter 
(through Hatch) of the 16th, to the defendant. 
Washburn was at Washington City. Hatch was in 
Minnesota. While Washburn's telegram uses the 
word accept,“ in connection with the Columbus 
offer, for ten or twelve hundred tons, Hatch, in 
sending the plaintiff’s telegram and letter of the 
16th to the defendant, does not use the word ac- 
cept,’ but does use the words, enter our order for 
twelve hundred tons just such form of words as 
would be used. in giving an independent order for 
1,200 tons, and not a reply to the offer of the 8th, 
holding the question of accepting or rejecting that 
offer under advisement. 

It may be fairly concluded that Hatch purposely 
departed from Washburn’s suggestion, after consult- 
ation with others interested,.in Minnesota. At any 
rate he did depart from the suggestion, by using 
words and forms of expression importing an inde- 
pendent order, rather than a reply to the oſſer of the 
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8th. If he had intended to accept the Columbus 
offer,for ten or twelve hundred tons, he would have 
said so by that ſorm of expression. Not having 
done that, the inſerence is legitimate that he did not 
intend his telegram and letter of the 16th to be a re- 
ply to the offer of the 8th. | 
We therefore submit that the order of the 16th, 
for 1,200 tons, was an independant order and not a 
reply to or rejection of the offer of the 8th, even if 
the difference as to quantity—1,200 tons instead of 
2,000 tons—would have rendered a reply involving 
such difference. a rejection of the offer of the Sth; and 
that the Court below erred in charging the jury (see 
Record, p. 97) that ‘in law the offer or direction of 
the party to book its order for 1,200 tons was the 
offer of a separate and independent proposition, and 
in the light of the authorities which | have read, a 
was a rejection of the offer which had been made to 
the party.. In thus charging the jury, the Court 
assumed that the order for 1,200 tons was the offer 
of a separate and independent proposition, and yet 
held it to be a reply to and rejection of the offer of 
the 8th—clearly an erroneous ruling, and to the di- 
rect effect that as the offer of the 8th was pending, 
the plaintiff was not at liberty to give an order for 
iron, though separate and independent of the offer of 
the 8th. It is true, that on page 98 of the Record, 
the Court, in its charge, says of the order ſor 1,200 
tons: ‘If it be found that it was a separate and in- 
dependent order, without any reference to that [the 
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proposition as. offered originally], to book r, zb tons, 
then it: would not have the . effect of a rejection of the 
offer::’ The best that ean be said of the charge upon: 
this point is, that ĩit must have misled and confused the 
jury; and erroneously denied to the plaintiff the right 
to reſer. for any. purpose, even for price, to the offer of 
the 8th; in giving a separate and independent order 
for r. 200 tons. 

2. If the telegram and letter of the 16th, in con- 
nection with Washburn's telegram to Hatch, be 
regarded as a reply to the offer of the 8th, it is not a 
reply proposing to accept oſ accepting upon terms 
varying from those offered, but a proposition ac- 
cepting the offer as broadly as it was made. If in 
ordering the 1,200 of the 2,000 to 5,000 tons offer- 
ed, March delivery, as per your favor of the 8th,’ 
was a reply to the offer, it was at the same time an 
acceptance of ‘it; upon its terms. That is the legal 
effect of the clause as per your favor of the 8th,”’ 
in connection with the order. The order for 1,200 
tons must yield, as to the limitation of quantity, to 
the legal effect of the clause, as per ſi. e. in accord- 
ance with,| your favor of the 8th.“ Thus yielding, 
the order is an acceptance of the whole quantity 
(2,000 tons) offered. If that be the proper legal ef- 
fect of the order for 1,200 tons, regarding it as a re- 
ply to the offer of the 8th, then the Court erred in 
charging the jury (Record, bottom of p. 97,) that 
“if it be found that this telegram and this letter [of 
the 16th] was a reply to the offer of the 8th, then it 
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Ee ea ee which, in law. 
amounted to a rejection of the first proposi- 


tion. Moreover, in thus charging, the Court 
took from the jury the question of the in- 
tention of the plaintiff in sending that order though 
professing to leave that question to the jury for de- 
termination, as noticed by us in our next proposition. 
3. If in ordering the 1,200 tons, the plaintiff 
thereby intended to accept the offer of the 8th, upon 
its terms, the contract was complete. Such inten- 
tion, if it existed, will be allowed to prevail, and the 
question of its existence was open for inquiry, upon 
the facts of the case. The Court in charging the 
jury, (Record, near bottom of page 97) says on this 
point: For the present, that part of it I shall leave 
for the determination of the jury, as to the intent of 
the party, for it may consist of the intent. There is 
enough upon the facts, according to the view I take 
of it, to prevent the Court from determining abso- 
lutely the effect that these four telegrams have upon 
that question.” Yet the Court refused to further 
charge that the order for 1,200 tons was not a rejec- 
tion of the offer of the 8th, if the jury found that the 
plaintiff did not intend its order for the 1,200 tons 
to be a rejection of the defendant's offer of the 8th, 
but intended to give further orders for the residue 
of the 2,000 tons in acceptance of the offer prior to 
Dec. 20th, and did so. In refusing thus to charge, 
or to that effect, the Court left to the jury the ques- 
tion of intention, without proper or any instruction 
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as to its application, and: thereby left the jury in 
confusion, and practically. denied the plaintiff the 
benelt « of i its intention to: accept th 81 ‘ defendant's. 9 N 
fer; in ‘case the Jury found the fact of intention in 
favor, of the plaintifl. a 418 
4. The defendant’s answer of the 18th to the 
plaintiff s ‘order of. the 1 6th, for. 1, 200 tons, leaves 
the defendant’: s offer of the 8th: open for acceptance 
or rejection by the 20th, as if the order had been an 
inquiry or an independent proposition, and not a 
counter - proposition to the offer: The answer of 
the 18th did not withdraw the offer of the 8th, or 
even refer to it, in any manner. The only variance 
between the order. for 1,200 tons and the offer of . 
2,000 tons related to guantity. The defendant's 
answer to that order did not object to it on the 
ground of quantity, but solely on the ground of. 
price, and only “at present.” Without questioning 
the rule that a direct counter- proposition to an offer 
is equivalent to a rejection. the rule should not be 
applied in this case, where the proposition pending 
the offer may be regarded as an inquiry or an in- 
dependent propositon made prior to the date limi- 
ted for accepting or rejecting the offer, and where 
the answer to the proposition did not object to it on 
any ground of variance between it and the offer, but 
only on the ground of price at that time, and in such 
form as reasonably led the plaintiff to conclude that 
the offer remained open for acceptance or rejection 
by the date limited. 


——— — — —-— —— ñ —— 
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Ae er N he of ier of the, 8th 
andi its dedeptince 0 the i9th of ber, fora de: 
livery’ of the iron in Ranch following —did 1 the refusal 
of the defendant in January to be bound by the con- 
tract, entitle the plaintiff to damages measured, by. 
the market price of such rails at that date ? 1 

The Court below answered that question in the 
negative, by striking the amendment to the petition 
ſrom the files as setting up immaterial and irrelevant 
matter. In thus deciding the question the Court 
erred. - 

The amendment to the petition shows that when 
the ‘contract for the sale and purchase of the i iron 
was made, both parties understood that it was for a 
Special use in March, and that to get the iron for 
use in March, it was necessary to buy it in advance 
of that date to insure its being ready for use > 


March. 6 


It was, therefore, within the contemplation of the 
parties that the defendant was not to fail to deliver 
the iron in March, but that if the defendant should 
fail or give notice of an intended failure to deliver 
the iron in March, the plaintiff might provide against 
such failure by purchasing elsewhere in time for use 
in March. The amended petition further shows that 
on receiving notice in January from the defendant 
of the intended failure to deliver the iron in March. 
the plaintiff gave the defendant a counter-notice that 
to meet the necessities of having the iron in March, 
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the plaintiff would at once purchase the iron for the 
March use, and did so accordingly. : 

The plaintiffs damage was the difference be- 
tween the contract price of the iron and the-market 
value in January. 

Where a contract to deliver goods at a certain 
price is broken, the proper measure of damage in 
general is the difference between the contract price 
and market price of such goods at the time when the 
contract is broken. It is usually stated to be at the 
time when the goods were to be delivered, but it is 
only so stated because the breach usually consists 
in the non-delivery at that time. 

The defendant broke the contract when he gave 
the plaintiff notice that defemdant intended not to 
deliver the iron at all. That was a complete breach 
then of the contract, on the part of the defendant, 
and gave the plaintiff a present right of action for 
the breach, and damages measured by current value 
at that date. 

Benjamin on Sales (4th Am. Ed.) p. 641, 


§567. p. 643, 6569. 
Frost v. Knight, L. R. T. Ex. cas. 111. 


Burtis v. Thompson, 42 N. Y. 246. 
Smoot's Case, 16 Wall. 37. 
Richardson v. Chynowith, 26 Wis. 656. 


Respectfully submitted, 
C. N. OLDS and 
L. J. CRITCHFIELD, 
Attys. for Plaintiff in Error. 
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‘Supreme Court of the United States, 


“OCTOBER TERM, 1886. 


No. ——. 


THE MINNEAPOLIS & ST. LOUIS RAILWAY 
COMPANY, Plaintiff in Error, 


@ 


AGAINST 


THE COLUMBUS ROLLING MILL COMPANY, 
Defendant in Error. 


ERROR TO THE Circuit Court or THE UNITED STATES 
FOR THE SOUTHERN District or Onio, 
Eastern Division. 


BRIEF FOR PLAINTIFF IN ERROR IN REPLY 
TO BRIEF IN BEHALF OF DEFENDANT 
IN ERROR. | 


The defendant’s counsel argues that upon the whole 
evidence the verdict is right; and, if not, the plaintiff 
has no remedy, for the reason that error does not lie to the 
ruling upon the motion for a new trial upon the weight 
of the evidence, and that there is no error in the charge 
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ol the Court, and, if there was, no pertinent exceptions 
were taken to it. 

In arguing that the verdict is right, counsel for the 
defendant insists : 

(1) That the offer of December 8th was not open for 
acceptance—was not subsisting—on December roth ; 
and : 8 
(2.) That even if it had been, the plaintiff's tele- 
gram of December 1oth is not a sufficient acceptance of 
that offer. 

(1.) In his argument that the offer of December 8th 
was not subsisting on the 19th, defendant’s counsel 
brings to his aid certain incompetent matter and assump- 
tions, to-wit: The conversation between Gen. Thomas 
and Mr. Martin, about December 15, 1879, in New 
York, and the telegrams which passed that day between 
Mr. Martin (Clark, Post & Martin), in New York, and 
Mr. Washburn, in Washington. 

That conversation and those telegrams had no refer- 
ence whatever to the offer of the defendant as contained in 
its letter of December 8th. Nor was Mr. Martin or his 
firm acting or authorized to act as the agent of the 
plaintiff in receiving from General Thomas any state- 
ment. The only relations existing then between Mr. 
Martin and the plaintiff was that Mr. Martin had con- 
tracted with Mr. Washburn to supply him a lot of cars. 
The contract did not include rails or other materials. 
(See Record, pages 88-89). Nor did Gen. Thomas make 
to Mr. Martin any statement in regard to the defend- 
ant’s offer of December 8th, as assumed by defendant’s 
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counsel, on pages 10 and 11 of his brief. And so the 


conversation between General Thomas and Mr. Martin, 


and the telegrams between Mr. Martin or his firm and 
Mr. Washburn, should be excluded from consideration. 

Counsel for the defendant, on page 6 of his brief, says : 
„The last clause of defendant's letter of December 8th: 
‘ If our offer is accepted, shall expect to be notified of 
same prior to December 20th, 1879, clearly limited the 
time for acceptance and notification to that date. Wheth- 
er it continued the offer to that time may be questiona- 
ble. But if it did, then plaintiff had the right to reject 
the offer, or the defendant had the right to withdraw it 
at any time beſore. | 

Counsel do not state any reason why the offer did not 
continue to December 20th. We know of no reason. 
Conceding that the defendant had the right to withdraw 
the offer at any time before December 2oth, if with- 
drawn before acceptance, it could not be done after ac- 
ceptance. The offer never was withdrawn. The telegram 
of defendant dated December 18th did not pretend to 
withdraw it, and cannot be so construed. The only 
question is, was the offer rejected or accepted prior to 
December 2oth ? 

The defendant's counsel argues that it was rejected by 
the plaintiff's order of December 16th, for 1,200 tons. 

To that we now say, as argued more at large in our 
first brief (pages 13 etc.): (1.) That the order for 1,200 
tons (telegram and letter) was not a reply to the offer 
of December 8th, but an independent order, and was so 
understood by the defendant. The plaintiff’s letter 


of the same date does not even refer to the offer of the 
8th; (2) but if a reply to the offer of December 8th, it 
was an acceptance of that offer upon its terms. The 
telegram says, as per your favor of the 8th ;’’—and (3) 
clearly so, if the plaintiff thereby intended the order for 
1,200 tons to be an acceptance of the offer of the 8th— 
a question of fact not determinable by an inspection or 


construction of the paper alone, and which the Court left 


to the jury, but without proper instructions,—and (4) 
that the defendant’s answer of the 18th to the plaintiff's 
order of the 16th for the 1, 200 tons leaves the defendant's 
oſſer of the 8th open for acceptance or rejection by the 
20th, as if the order for the 1,200 tons was an inquiry, if 
not an independent order,—it being competent for the 
defendant to thus regard it, and to leave the offer of the 
8th open, even if it might technically have regarded the 
order for 1,200 tons as a counter-proposition. 

Counsel for defendant, in claiming that Hatch’s tele- 
gram and letter of the 16th for 1,200 tons was in re- 
sponse to the offer of the 8th, and therefore a rejection 
of the offer of the 8th, relies largely upon the idea that 
Hatch’s order for 1,200 tons was in obedience to Wash- 
burn’s telegram of the 16th to Hatch, saying, I think 
you had better accept Columbus offer for den or twelve 
hundred,” and upon Hatch's testimony that Washburn’s 
telegram refers to the offer of the 8th. We submit that 
the Columbus offer’’ referred to by Washburn was 
not the offer of the Sth, but the offer referred to in 
Washburn's telegram of the 15th, to Clark, Martin & 
Post, in response to their telegram of the 15th to Wash- 
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burn, and that Hatch’s testimony that Washburn’s tele- 
gram of the 16th referred to the offer of the 8th is sim- 
ply an assumption. If in fact Washburn did refer, in his 
telegram to Hatch, to the same “ Columbus oſſer that 
he mentions in his telegram of the 15th to Clark, Mar- 
tin & Post (being the Columbus oſſer ¢hey mention 
in their telegram of the 15th to him), then Hatch’s or- 
der for 1,200 tons on the 16th derives no definite charac- 
ter from the Washburn telegram of the 16th to Hatch, 
and it cannot be said, looking to the face of the corres- 
pondence, that Hatch’s order for 1,200 tons was a re- 
jection of the offer of the 8th. 

(2.) The defendant's counsel argues that, even con- 
ceding that the offer of Devémber 8th continued open 
for acceptance on the 19th, the telegram of the 19th did 
not sufficiently accept the offer to constitute a contract, 
‘for at least one reason, and perhaps for two reasons: 

„ist. The latter telegram of December 19th was in 
itself only a proposal, and required acceptance to com- 
plete a contract. It expressly calls upon the defendant 
to express its consent to the contract so proposed. 
ad. The plaintiff did not, by its telegram of De- 
cember 19th, unqualifiedly accept the offer of the de- 
fendant as made in its letter of Decmber 8th.“ 

We briefly consider these reasons in their order : 

The best answer to the first one is to read the tele- 
gram of December 19th, upon which we rely as a suffi- 
cient and complete acceptance of the offer : 


‘‘ Dec. 19TH, 1879. 


Columbus Rolling Mill Company, Columbus, O. 
Please enter our order for 2,000 tons rails as per 
your letter of the eighth. lease forward written con- 
tract. Reply. 
„C. F. Haren.“ 


This telegram does not call upon the deſendant to ex- 
press its consent to any proposed contract. There is 
none proposed. The proposed contract was in the let- 
ter of the eighth. This telegram accepts the proposed 
contract, and thereby made it a concluded contract. 
The request: Please forward written contract. Reply.“ 
is simply a request to have the concluded contract re- 
duced more formally to writing, and to forward the writ- 
ten instrument as the more formal evidence of the con- 
cluded contract, and, by reply, to send it, or let the 
plaintiff know it was coming. The “ written contract 
was not essential, even as evidence of the completed 
contract, much less to make it. The offer of the 8th and 
the acceptance of the 19th, made the contract. They 
contained the assent of both parties and their mutual and 
unconditional obligations. 

The second reason urged by defendant’s counsel, that 
the acceptance of December 19th was not sufficient, is, 
that it does not unqualifiedly accept the offer of the 
defendant as made in its letter of December 8th, in this: 
The offer is 2,000 to 5,000 tons. The acceptance is for 
only 2,000 tons. That the election as to quantity be- 
longs to the defendant—a valuable right.“ 
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Under such an oſſer the option as to quantity belongs 
to the plaintif the buyer and not the seller the option 
to take 2,000 tons or more, but not exceeding 5,000 
tons. Under such offer of 2,000 4 5,000 tons there is 
no party to specify the quantity except the party to 
whom the offer is made. If the offer was from 2,000 10 
5,000 it might be regarded as an offer of more than 
2,000, but in the absence of the word /vom or its equiv- 
alent, the offer is 2,000 or more, up to but not exceeding 
5,000 tons, at the option of the purchaser. 

It is true, the telegram of the 19th, like the telegram 
of the 16th, does not use the word accepi, but does use 
the words, enter our order for two thousand tons rails, 
as per your letter of the 6th (8th), and previously, on 
the same day, the plaintiff sent a letter to the defendant 
saying. Your proposition holds good until December 
2oth.”” Taking the letter and telegram sent on the same 
day (19th) and the quantity—2,000 tons—the telegram 
of the 19th is sufficiently connected with the offer of the 
8th to show it to be an acceptance of the offer, though 
not using the word accept. These connecting facts 
link the telegram of the 19th to the offer of the 8th as 
an acceptance of it, and show the difference be- 
tween the telegrams of the 16th and the 19th though 
neither use the word accept. 

We now come to the charge of the Court and con- 
sider the errors therein, as we see them. Connected 
with that consideration is the question of the intention 
of thé plaintiff in ordering the 1,200 tons by its tele- 
gram uf the 16th—whether it was intended as an order 
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independent of the offer of the 8th, as we claim, or as 
a counter proposition to that offer, and therefore a rejec- 
tion of it, as claimed by the defendant. Counsel for 
defendant (in his brief, p. 20-21) says: The only 
evidence of intention was found in the paper writings 
offered in evidence. Their construction was for the 
Court and not for the jury.” 

On page 97 of the Record the Court in charging the 
jury refer to the four papers: The offer of the 8th, the 
telegram of the 16th by Washburn to Hatch, the telegram 
of the 16th and the letter of the 16th by Hatch to the 
defendant ; and as to whether the telegram and letter 
of the 16th constituted an order for 1,200 tons inde- 
pendent of the offer of the 8th—‘‘a separate and dis- 
tinct proposition without any reference to it, the 
Court say: ‘For the present, that part of it I shall 
leave for the determination of the jury, as to the intent 
of the party, for it may consist of the intent. There is 
enough upon the facts, according to the view I take of 
it, to prevent the Court from determining absolutely the 
effect that these four telegrams have upon that question. 
If it be found that this telegram and this letter [of the 
16th] was a reply to the offer of the 8th, then it was 
submitting a new proposition, which, in law, amounted 


to a rejection of the first proposition, and it was not in 


the power of the plaintiff after that to have accepted 
the proposition as offered originally. If it be found that 
it was a separate and independent order, without any 
reference to that, to book 1,200 tons, then it would not 
have the effect of a rejection of the offer. If you should 


— —— ᷑ͤT—̃— 


find that it was a rejection of the offer, then your ver- 
dict must be in favor of the defendant, for in law the 
plaintiff had no right so to accept. But if you find that 
it was an independent order, without any reference to 
that in any way whatever, then, if the plaintiff has com- 
plied with his portion of the contract and has suffered 
damages, you will determine what these damages are. 

The objection the plaintiff s counsel took to this 
charge of the Court was this: The Court, in submit- 
ting to the jury the question of the intention of the 
plaintiff in ordering the 1,200 tons, made the question 
of intention of giving an independent order or a counter 
proposition, depend upon whether the order did or did 
not refer to the offer of the 8th. If it did, it was a re- 
jection of the offer. If it did not, it might be regarded 
as an independent order. Whereas plaintiff's counsel 
claimed the order of the 16th would not, in law, neces- 
sarily be a rejection of the offer of the 8th, simply be- 
cause, in ordering 1,200 tons of a certain kind of rails, it 
referred to the offer of the 8th for lerms as to price and 
time of delivery, nor unless the jury found that order to 
be a final and full reply to the offer, in this, that the 
plaintiff had no intention to order, prior to the 2oth, the 
residue of the 2,000 tons, in acceptance of the ofter of the 
8th; that intention being shown by the fact that the 
whole 2,000 tons were ordered on the iqth. 

The plaintiff s claim as to the law being, (1) That the 
order for 1, 200 tons might refer to the offer, and not be 
a rejection of it, but an independent order; or (a) might 
be an acceptance of the offer, if the plaintift intended to 
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order the residue of the 2,000 tons within the time 
limited, and did so. 

The Court differed with us, and we noted an excep- 
tion. That we did except is shown on page 99 oſ the 
Record. 

Not only did the Court erroneously differ with us upon 
the legal points mentioned, but in doing so confused the 
jury by stating to them that in law the offer or direc- 
tion of the party to book its order for 1,200 tons was 
the offer of a separate and independent proposition ; 
and, in the light of the authorities which I have read, 
that was a rejection of the offer which had been made 
to the party. (Record, page 97.) And at the same 
time submitting to the jury the question of intention of 
the plaintiff in ordering the 1,200 tons. The charge 
was contradictory and misleading. Our exception noted 
to the charge is broad enough to cover the error in thus 
misleading the jury. 

We concede, of course, that to warrant the reversal 
of a judgment for error it must be found in the record 
and be prejudicial to the party complaining. But we 
insist that the errors we have pointed out are found in 
the record, and are prejudicial to the plaintiff,—relating 
as they do to the question of contract or no contract, as 
distinguished from error relating to the measure of 
damages, which would not be prejudicia] to the plaintift 
if there was no contract. Respectfully submitted. 

C. N. OLDS anp 
L. J. CRITCHFIELD, 
Attorneys for Plaintiff in Error. 
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was a contract, then, and then only, would the other question 
be of any importance. 

The issue was submitted to a jury, who found that there was 
no contract. Thereupon, the court rendered judgment for the 
defendant. 

It is argued by counsel for plaintiff that this finding is unsup- 
ported by the evidence and is contrary to law, and also that the 
Circuit Court erred in its instructions to the jury, and in not 
allowing a certain amendment to the petition. 

The bill of exceptions taken by the plaintiff discloses all the 
evidence offered by either party. If this evidence shows that 
no contract was made, and that the verdict and judgment was 
right, and that no other could have been lawfully rendered, then, 
even if error intervened, it could not have prejudiced the plain- 
tiff. The verdict and judgment must have been the same, had 
there been no error. 

ef for any reason appearing in the record, it is clear that a 
plaintiff in error, who was also plaintiff below, cannot recover 
in the action, the court will not determine whether error was 
committed in instructions given to the jury respecting other 
parts of the case. 

To warrant the reversal of a judgment, there must not only be 
ervor found tn the record, but the error must be such as may have 
worked injury to the party complaining. 

Brobsit vs. Brock, 10 Wallace, 5 19. 

Mr. Justice STrone, (p. 528) says: It would be idle to 
reverse the judgment and send the case back for a new trial, if 
it be certain that the plaintiff cannot recover in the action. In 
Greenleaf’s Lessee vs. Birth, (5 Pet., 135) it was stated to be ‘a 
general rule that when there are various bills of exceptions filed 
according to the local practice, if. in the progress of the cause, 
the matters of any of those exceptions become wholly immaterial 
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to the merits as they were finally made at the trial, they are no 
longer assignable as error, however they may have been ruled 
in the court below. There must be some injury to the party to 
make the matter generally assignable as error.’ So in Camp- 
bell’s Executors vs. Pratt et al., (2 Pet., 354) the court refused 
to reverse a decree of the Circuit Court, although an error had 
been committed, as no benefit could result to the appellant 
from the reversal. 
To the same effect are 
Decatur Bank vs. St. Louis Bank, 21 Wallace, 294. 
Barth vs. Clise, 12 Wallace, 401. 


The record here presents to this court the whole case, and 
the bill of exceptions contains all the evidence in it. The 
great bulk of the evidence relates solely to damages and is here 
immaterial. It only burthens the record, and ought not, we 
think, to have been inserted. The evidence in relation to the 
negotiations for a contract is in small compass, and consists of 
admitted telegrams and letters; (printed record, pp. §2, 90,) and 
the testimony of Mr. Hatch, (pp. 16, 17, 18, 27, 38,) of Gen. 
Thomas, (pp. 72, 73.) and of Mr Martin, (pp. 87, 88, 89.) 

So far as concerns the question of contract or no contract, 
there is no conflict in the evidence. We submit that upon the 
uncontradicted evidence and the undisputed facts, it clearly ap- 
pears that the case of the plaintiff upon this point, was inher. 
ently and fatally defective ; that the verdict was right ; and that 
if a new venive were awarded, the same verdict would have to 
be given. The controversy was, (1) as; to whether or not on 
December 19, 1879, an offer of the defendant contained in its 
letter of December 8th, was still open for acceptance or rejec- 
tion, and (2) as to whether or not a telegram and letter of the 
plaintiff dated December 19, was an acceptance of that offer. 
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In the Supreme Court of the United States, 


OCTOBER TERM, 1886. 
No. 282. 


THE MINNEAPOLIS AND ST. LOUIS RAILWAY 


COMPANY, 
Plaintiff in Error, 


s. 


THE COLUMBUS ROLLING MILL COMPANY, 
Defendant in Error. 


In Error to the Circuit Court of the United States for the 
Southern District of Ohio. 


BRIEF IN BEHALF OF DEFENDANT IN ERROR. 


The issue in the Circuit Court involved three questions: 

1st. Was any contract concluded between the plaintiff and 
defendant ? 

2d. Was the plaintiff ready and willing to perform on its 
part? 

3d. What was the amount of damages? 

The primary question was as to the making of a contract. 
If there was no contract, then it was wholly immaterial, whether 


or not the plaintiff was ready to perform, or what would have 
been his damages in case there had been a contract. If these 
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was a contract, then, and then only, would the other question 
be of any importance. 

The issue was submitted to a jury, who found that there was 
no contract. Thereupon, the court rendered judgment for the 
defendant. ) 

It is argued by counsel for plaintiff that this finding is unsup- 
ported by the evidence and is contrary to law, and also that the 
Circuit Court erred in its instructions to the jury, and in not 
allowing a certain amendment to the petition. 

The bill of exceptions taken by the plaintiff discloses all the 
evidence offered by either party. If this evidence shows that 
no contract was made, and that the verdict and judgment was 
right, and that no other could have been lawfully rendered, then, 
even if error intervened, it could not have prejudiced the plain- 
tiff. The verdict and judgment must have been the same, had 
there been no error. : 

‘‘If-for any reason appearing in the record, it is clear that a 
plaintiff in error, who was also plaintiff below, cannot recover 
in the action, the court will not determine whether error was 
committed in instructions given to the jury respecting other 
parts of the case. 

To warrant the reversal of a judgment, there must not only be 
ervor found in the record, but the error must be such as may have 
worked injury to the party complaining. 

 Brobst vs. Brock, 10 Wallace, 5 19. 

Mr. Justice Strona, (p. 528) says: It would be idle to 
reverse the judgment and send the case back for a new trial, if 
it be certain that the plaintiff cannot recover in the action. In 
Greenleaf s Lessee vs. Birth, (5 Pet., 135) it was stated to be ‘a 
general rule that when there are various bills of exceptions filed 
according to the local practice, if. in the progress of the cause, 
the matters of any of those exceptions become wholly immaterial 
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to the merits as they were finally made at the trial, they are no 
longer assignable as error, however they may have been ruled 
in the court below. There must be some injury to the party to 
make the matter generally assignable as error.’ So in Camp- 
bell’s Executors vs. Pratt et al., (2 Pet., 354) the court refused 
to reverse a decree of the Circuit Court, although an error had 
been committed, as no benefit could result to the appellant 
from the reversal. 
To the same effect are 
Decatur Bank vs. St. Louis Bank, 21 Wallace, 294. 
Barth vs. Clise, 12 Wallace, 401. 


The record here presents to this court the whole case, and 
the bill of exceptions contains all the evidence in it. The 
great bulk of the evidence relates Solely to damages and is here 
immaterial. It only burthens the record, and ought not, we 
think, to have been inserted. The evidence in relation to the 
negotiations for a contract is in small compass, and consists of 
admitted telegrams and letters; (printed record, pp. 52, 90,) and 
the testimony of Mr. Hatch, (pp. 16, 17, 18, 27, 38,) of Gen. 
Thomas, (pp. 72, 73,) and of Mr. Martin, (pp. 87, 88, 89.) 

So far as concerns the question of contract or no contract, 
there is no conflict in the evidence. We submit that upon the 
uncontradicted evidence and the undisputed facts, it clearly ap- 
pears that the case of the plaintiff upon this point, was inher- 
ently and fatally defective ; that the verdict was right ; and that 
if a new venive were awarded, the same verdict would have to 
be given. The controversy was, (1) as jto whether or not on 
December 19, 1879, an offer of the defendant contained in its 
letter of December 8th, was still open for acceptance or rejec- 
tion, and (2) as to whether or not a telegram and letter of the 
plaintiff dated December 19, was an acceptance of that offer. 
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The evidence clearly shows that Mr. Washburn, the presi- 
dent of the plaintiff company, was authorized to construct an 
extension of its line of railroad, and to purchase iron rails for 
that purpose. That Mr. Hatch, its general manager, acted 
under the direction and supervision of Mr. Washburn in nego- 
tiating and contracting for such material, and that Mr. Hatch 
was throughout his negotiations with the defendant in very fre- 
quent communication by letter and telegram with Mr. Wash- 
burn, (printed record, pp. 16, 17.) Excepting what passed 
between Gen. Thomas and Mr. Martin about December 15, 
1879, in New York, and between Mr. Woolsey and Mr. Harri- 
son or Gen. Thomas about Jan. 19, 1880, in Columbus, (which 
latter, we submit, is immaterial to the question in hand,) there 
was no communication in reference to the alleged contract 
between said parties plaintiff and defendant, other than by letter 
or telegram. This correspondence is set forth in the printed 
record, pp. 52, 53, §4. The language contained in these tele- 
grams and letters which were necessarily in writing, was clearly 
ascertained, and its constructions and effect were, we submit, 
questions for the court. 

Elks vs. Crawford, 39 Cal., 523. 


December th, 1879, the plaintiff wrote and sent to the de- 
fendant the letter following : 


‘‘Minngapouis, Dec. 2 1879. 
„„ ROAma Mur Co., Columbus, Ohio: — 
quote me prices for 500 to 3,000 tons 50 Ib. * and ſor 
2,000 to 5. 000 tons 30 lb. iron rails. March, 1880, delivery. 
Truly yours, 
„Chants F. Haren, G. M. 


Dec. 8th, 1879, the defendant wrote and sent to the plaintiff 
the letter following : 
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Col unnus, Dec. 8th, 1879. 
Chants F. — * Gav's Manar M. & St I. Raw 


spot cash 
follows : ong 

or serious damage to our works by fire or the elements, or any 
cause of delay beyond our control, we shall not be held 
accountable in 


‘If our offer is accepted shall expect to be notified of same 
prior to Dec. 20th, 1879. 


1 


Prest. Washburn was notified by Mr. Hatch of the contents 
of said letter of Dec. 8th, immediately after its receipt. (Hatch 
Cr. Ex., Interrogatory 15, Printed Rec., p. 18.) 

On Dec. 15th Mr. Martin, after a conference with Gen. 
Thomas, sent to Mr. Washburn a telegram as follows (Printed 
Record, pp. 88, 89): 


‘*‘New York, 1 55, wr the they « A 
Hon. W. D. Wasnnunn, House of Rep., W. 

Can probably furnish you two thousand tons oe fife ie iron rails, 
at Columbus, Ohio, at “yo dollars cash, March delivery, 
hy ——— 

your ng 
‘‘Crarx, Post & Martin.” 


The same day Mr. Washburn replied (Printed Record, p. 89): 
“Dec. 15, Wasnincton, D. C. 
“‘Crarkx, Post & Martin: 


Rute from New Orleans to Burlington five dollars and fifty 
cents. Would not accept Columbus offer at 

| „W. D. Wasnsurn, Pt.” 
On Dec. 16th, Mr. Washburn telegraphed to Mr. Hatch as 


follows (Printed Record, p. 18): 
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‘‘WasnincTon, Dec. 16. 


C, F. Hatca: 
“I think you had better accept Columbus offer for ien or 


twelve hundred. „W. D. W.“ 


This telegram, Mr. Hatch says, (Cr. Ex. 20% ques., Record, 
p. 18), refers to the offer contained in defendant's letter of 


Dec. 8th. | 
After the receipt of this telegram from Mr. Washburn, Gen. 
Man. Hatch telegraphed to the defendant as follows (Cr. Ex. 17 


ques., Printed Record, p. 18): 
**Minnegapouis, Dec. 18, 1879. 
W. A. Harrison, Sec’y ROoLLmGA Mitt Co.: 
‘Please enter our order for twelve hundred tons rail, March 


delivery, as per your favor of the eighth. Please reply. 
‘‘Cuar_es F. Haren, 


Gen] Manager M. & St. L. R. R. Co.“ 


Dec. 16th, 1879, the plaintiff wrote and sent to the deſendant 


the letter following : 
‘‘MinneaPouis, Dec. 16th, 1879. 
W. A. Haraison, Sec’y RorLIndG Mitt Co., Columbus, Ohio. 
Dear Sey: Yours of the 8 came duly to hand. I tele 
graphed you to-day to enter ou er for twelve hundred (1,200 
tons 50 Ib. iron rails for next March delivery, at fifty-four (54 
dollars f. o. b. cars at your mill. Please send contract. Also 
please send me templet of your 50 Ib. rail. Do you make 
splices? If so, give me prices for splices for this lot of iron. 
ours truly, 
Cares F. Harcn, G. M.“ 


The last clause of defendant’s letter of Dec. 8th: If our 
offer is accepted, shall expect to be notified of same prior to 
Dec. 20th, 1879,” clearly limited the time for acceptance and 
notification, to that date. Whether it continued the offer to 
that time, may be questionable. But if it did, then plaintiff 
had the right to reject the offer, or defendant had the right to 
withdraw it, at any time before. Such rejection or withdrawal 
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would have terminated the offer and ended the treaty under it. 

The plaintiff, by its telegram or letter of Dec. 16th, in reply 
to said offer of the defendant contained in said letter of the Dec. 
8th, did not accept such offer; but, on the contrary, rejected it. 
The negotiation was in regard to the sale and purchase of from 
2,000 % §,000 tons of iron rails. The plaintiff inquired for | 
what price the defendant would sell from 2,000 10 5,000 ions of 
iron rails. The defendant answered at what price per gross ton 
it would sell from 2,000 10 5,000 tons of iron rails. The plain- 
tiff replied, enter our order for 1,200 tous rails, March delivery, 
as per your favor of the eighth.” The clear meaning of this, 
both in common sense and in law, is, that the plaintiff declines 
to purchase from 2,000 to §,000 tons of such rails as proposed 
in the defendant’s offer on the tęms proposed, but offers to take 
1, 200 fons on such terms. Every one would so understand it, 
and as readily as if written in those very words. To convey 
this signification it was. unnecessary to stuff the telegram or 
letter with further words than those used. 

To constitute an acceptance of an offer ‘‘the assent must 
comprehend the whole proposition ; it must be exactly equal to 
its extent and provisions, and it must not qualify them by any 
new matter.” 

1 Parsons on Contracts, *476. 


But there are cases where the answer, either in words or in 
effect, departs from the proposition, or varies the terms of the 
offer, or substitutes for the contract tendered one more satisfac- 
tory to the respondent. In these cases there is no assent and 
no contract. The respondent is at liberty to accept wholly, or 
to reject wholly ; but one of these things he must do; / if he 
answers, not rejecting, but proposing to accept under some modifica- 
Sions, this is a rejection of the offer. The party making the offer 
may renew it; but the party receiving it cannot reply, accepting 
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with modifications, and, when these ave rejected, ag reply, ac- 
cepting generally, and upon his acceptance claim the right of hold- 
ing the other party to has first offer.” 

I Parsons on Contracts, 477. 

„But the assent must, in order to constitute a valid contract, 
be mutual and intended to bind both sides. It must also co- 
exist at the same moment of time. A mere proposal by one 
man obviously constitutes no bargain of itself. It must be ac- 
cepted by another, and this acceptance must be unconditional. 
If @ condstion be affixed by the party is whom the offer is made, . 
any modification os change in the offer be requested, this con 
in law a sejection of the offer and anew proposal, equally inef- 
fectual to complete the contract until assented to by the first 
proposer. Thus, / the offer by the intended vendor be answered 
by a proposal to give a less sum, this amounts to a rejection of the 
offer, which is at an end, and the party to whom it was made can- 
not afterwards bind the intended vendor bya simple acceptance of 
the first offer. The cases are very numerous in support of these 
principles, which are common to all contracts. 

Benjawun on Sales, 8 38. 

In Hyde vs. Wrench, 3, Beavan 336, defendant offered to sell 
his farm to plaintiff for £1,000. The plaintiff, thereupon, 
offered him 4950, which defendant refused. Plaintiff then ac- 
cepted the offer at £1,000, but defendant declined to complete 
the bargain. Held, on demurrer, by Lord Langdale, that 
when plaintiff, instead of accepting the first offer uncondition- 
ally, answered it by a counter-proposal to purchase at a lower 
price. i thereby rejected the offer,” and that no contract had 
ever become complete between the parties. 

„An offer of a bargain by one person to another imposes no 
obligation upon the former unless it is accepted by the latter 
accosding to the terms on which the offer was made. Any 
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qualification of, or departure from, those terms invalidates the 
offer, unless the same be agreed to by the party who made it.” 
Eliason vs. Henshaw, 4 Wheaton, 225. 


The above case was cited and the principles of the decision 
reaffirmed in Carr vs. Dural, 14 Peters, 77. 

In Natonal Bank vs. Hail, 101 U. S., 50, Ma. Justicz Swayne, 
in delivering the opinion of the Court, says: ‘‘A proposal to 
accept, or acceptance upon terms varying from those offered, is a . 
jection of the offer.” | 

“‘An acceptance, to be good, must in every respect meet and 
correspond with the offer made, neither falling within nor going 
beyond the terms proposed, but exactly meeting them at all 
points and closing with them just as they stand.” 

A proposal to accept an offer on terms varying from those pro- 
posed amounts to a rejection of the offer and a substitution in iu 
place of a counter proposition, which cannot become a contract 
until assented to by the first proposer. Tie original offer there- 
by loses sts validity, and is no longer pending between the parties, 
and it becomes an open proposition again only when renewed 
by the party who first made it; hence, the party who submitted 
the counter proposition cannot, without consent of the other, 
withdraw or abandon the same, and then accept the original 
offer, which he has once virtually rejected.” 

Fox vs. Turner, 1 Bradwell, 153. 
See also Jenness vs. Mount Hope Iron Co., 53 Maine, 20. 
Potts vs. Whitehead, 23 N. J. Eq., §12. 

The plaintiff, by its telegram and letter of Dec. 16, did not 
accept the defendant's proposal ; but, on the contrary, proposed 
a contract more satisfactory to itself. That the plaintiff thereby 
rejected the offer of the defendant is well settled. This left 
under discussion only the offer of the plaintiff conveyed by said 
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letter and telegram. And manifestly the parties knew the law 
and legal effect of that telegram and letter of Dec. 16. The 
plaintiff did not even attempt to keep alive the offer of Dec. 8, 
or the right to reject it once and accept it afterward; nor could 
it have done so if it had wished to. It attached in its new pro- 
posal no condition in reference to the proposal of the defend- 
ant. It did not say that it proposed to take 1,200 tons on the 
condition that such new proposal shall not end our considera- 
tion of your offer to sell from 2,000 to 5,000 tons; nor did it 
say that it reserved the right to further consider the proposal 
of the defendant; nor did it even intimate that it would in any 
event give it any further consideration. In its l of Dec. 16 
it says: I telegraphed you to-day to enter our order for 1,200 
tons. * Please send contract; also * * * Give 
me prices for splices for this lot of iron. And it says nothing 
and intimates nothing about further consideration of the offer 
of the defendant. 

Such being the contents and legal effect of the telegram and 
letter of Dec. 16, this ends the case. The verdict and judg- 
ment were properly for the defendant. 

After the proposal of Dec. 16 to take 1,200 tons, and the 
refusal of the plaintiff to take from 2,000 to 5,000 tons, the 
defendant never renewed its offer to sell from 2,000 to 5,000 
tons. | 

Dec. 18, 1879, the defendant wrote and sent the plaintiff the 
following telegram : 

„C. F. Hatca: 


We cannot book your order at present at that price. 
„C. R. M. Co.“ 


As soon as the letter of deſendant of Dec. 8th was received, 
Gen. Washburn was informed of all the terms of the offer con- 
tained in it. On Dec. 15th the agents of the plaintiff in New 
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York, Clark, Post & Martin, were informed by Gen. Thomas 
that the plaintiff had not accepted the offer of the defendant, 
and that the defendant would not then sell 2,000 tons of iron 
rails at any less price than $55 per ton. Gen. Thomas then, in 
behalf of the defendant, offered said Clark, Post & Martin to 
sell the plaintiff 2,000 tons at $55 per ton. Thereupon Clarke, 
Post & Martin, on Dec. 15th, by telegram advised Gen. Wash- 
burn of said last offer, which he declined to accept. On the 
next day, Dec. 16th, Gen. Washburn telegraphed to Mr. 
Hatch: ‘‘I think you better accept Columbus offer for ten or 
twelve hundred tons; and Mr. Hatch thereupon sent to the 
defendant the telegram and letter of Dec. 16th. 

If the plaintiff was not before sufficiently informed, fas it un- 
doubtedly was, that the defendant was unwilling to longer con- 
tinue the offer of Dec. 8th, it was certainly so advised by said 
telegram from the defendant of Dec. 18th. While the telegram 
was in the condensed form usual in such messages, it was per- 
fectly intelligible. The plaintiff knew that defendant was then 
demanding the price of $55 per ton for iron rails sold in the 
quantity of 2,000 tons, and the telegram of Dec. 18th distinctly 
informed the plaintiff that the defendant would not then con- 
tract at that price of $54 per ton. No special formality is 
required to recall an offer. If one offers to sell at a certain 
price, and before his offer is accepted, informs the party to 
whom it was made that he will not sell at that price, it is un- 
necessary for him to further say that he withdraws his offer to 
sell at that price. 

See Dickinson vs. Dodds, 2 Law Rep. (Ch. Div.), 463. 

The telegram of plaintiff sent Dec. 19th, and saying—‘‘ your 
proposition holds good until Dec. 20th ; do you decline to carry 
it out ?”—shows that the plaintiff then understood that the 
defendant was not minded, but declined to continue its offer. 


— — 
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Else why send such a message? Why did the plaintiff then do 
anything more than notify the defendant of an acceptance of 
their offer? By this telegram the plaintiff clearly meant to call 
the attention of the defendant to the last clause of said letter of 
Dec. 8th, and to inform the defendant that, by reason of what 
subsequently transpired, the plaintiff presumed that the defend- 
ant no longer proposed to continue its offer to Dec. 20th, and 
to inquire of the defendant whether its presumption was cor- 
rect. 


Dec. 19th, in the morning, (Re-cross examination, ques. 31, 
Printed Record, p. 38), the plaintiff wrote and sent to the 
defendant the telegram following : 


Col uunus Roiuine Mitt Co.: 
Mour proposition holds good until Dec. 20th. Do you 
decline to carry it out? C. F. Hatcu.” 


Dec. igth, in the atternoon (sid), the plaintiff wrote and 
sent to the defendant the telegram following : 


Col unnus Ro.iine MILL Co.: 
Please enter our order for 2,000 tons rails as per your letter 
of the eighth. Please forward written contract. Reply. 
„C. F. Hatcn.” 


If before this the offer contained in the letter of Dec. 8th 
had been rejected or withdrawn, then these telegrams were of 
no effect in completing any contract. But if we concede, for 
the sake of argument, that said offer then continued, still the 
telegrams of Dec. igth did not suffice to constitute a contract, 
for at least one reason, and perhaps for two reasons: 

ist. The latter telegram of Dec. 19th was itself only a pro- 
posal, and required acceptance to complete a contract, It expressly 
calls upon the defendant to express its consent to the contract 


so proposed. 
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To constitute a valid contract there must be a complete and 
final assent of one party to the proposal of the other. The 
assent must be independent of any further negotiation or 
response, and the obligation of the parties must be mutual and 
complete. Until the plaintiff became unconditionally bound, 
the defendant could not be bound. 

Here the plaintiff at least doubted whether the defendant 
would then enter their order for 2,000 tons rails. It was surely 
reasonable that it should at least so doubt. It desired to leave 
no room for future controversy. It therefore coupled its order 
with a requirement of veply and a written contract. It sequired 
Jurther communication in order to a completion of a contract. If 
the order for 2,000 tons was intended to be a consummation of 
the contract, why require a reply? Surely it would be sufficient 
to forward a written contract without further telegraphic corre- 
spondence. The subsequent telegrams show that the plaintiff 
did not intend to be bound, or understand that there was any 
binding contract, without a reply and assent by the defendant. 

If any contract was completed it was before Dec. 27th, 1879. 
To test the question whether at thai time any contract, mutually 
obligatory, existed, let us suppose that all correspondence then 
ceased until the following March; that the market price for 
such rails had fallen to $30 per ton; that the defendant then 
tendered to the plaintiff the 2,000 tons, which the plaintiff 
refused to receive; and that the defendant thereupon sued the 
plaintiff for the difference between the contract and the market 
prices. Might not, in such case, the plaintiff have well claimed 
that no contract was completed? It might then well say that 
its telegram of Dec. igth required a reply, and the parties 
must have expected that the defendant would signify his assent 
to the order before the same should become binding. Or sup- 


pose further that on Dec. 27th the plaintiff had telegraphed to 
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the defendant that not having received any reply to its telegram 
of Dec. igth, it recalled its order. Under such circumstances, 
could the defendant have recovered damages for a breach of 
contract? If a final contract was made on Dec. igt, it could 
and if not so made, it could not. 

“A letter referring to a previous verbal proposition, stating 
its terms according to the understanding of the writer, accept- 
ing them, and requiring the party addressed to acknowledge 
his acceptance in writing, does not constitute a contract, but a 
proposition for a contract. 

Hough vs. Brown, 19 New York, 111. 

ad. The plaintiff did not, by sts telegram of Dec. 19th, un- 
qualsfiedly accept the offer of the defendant as made in its letter of 

The assent must comprehend the whole of the proposition; 
it must be exactly equal to its extent and provisions, and it 
must not qualify them by any new matter.” In short, it must 
be equivalent to saying simply, ‘‘I accept your offer.” Now, if 
the plaintiff, in answer to the letter of the defendant of Dec. 
Sth, had said, we accept your offer as made in that letter, the 
contract, on the part of the defendant, would have been of the 
sale of ‘‘2,000 TO 5,000 Tons of 50 lb. iron rails for $54 per 
gross ton for spot cash f. o. b. cars at its mill, March delivery, 
subject as follows: In case of strike among its workmen, de- 
struction of or serious damage to its works by fire or the ele- 
ments, or any cause of delay beyond its control, it should be 
held accountable in damages.” Under such a contract, the 
election as to what quantity should be delivered between the 
amounts named, was a very valuable right. It would be to the 
interest of the defendant, if prices fell, to deliver the larger 
quantity ; and if the price rose, to deliver the lesser. This 
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election would, under said contract, have belonged to the 
defendant. 

The telegram of Dec. igth, did not accept the offer of the 
defendant to sell and deliver 2,000 to 5,000 tons at its election, 
and as it might, within that limit, think it to its advantage to 
do; but proposed to buy only 2,000 tons, and not to allow the 
defendant to increase the amount, if it desired to do so. This 


proposal of the plaintiff the defendant did not accept. 


Suppose the plaintiff had telegraphed that it accepted the offer 
of the defendant and required delivery to be made March 15th, 
1880. This would not have been a sufficient acceptance, for the 
reason that under the terms of the offer the defendant had the 
option as to the time in March wien it should deliver the rails. 
But the defendant had the election, within the prescribed limits, 
as to quantity as clearly as it had as to ine, and for the same 
reasons. 


The learned counsel for the plaintiff, in their brief (p. 12), 
say: We recognize the rule of law adopted by the court 
below, that ‘‘a proposal to accept or acceptance upon terms 
varying from those offered, is a rejection of the offer.” Then 
they proceed to argue that plaintiff’s telegram and letter of Dec. 
16th, was not a proposal to accept or acceptance upon terms 
varying from those offered. With all due respect, we submit 
that this telegram and letter speak in language too plain to admit 
of much argument. 

The first contention of counsel for plaintiff is that this letter 
and telegram are not in reply to the offer contained in the letter 
of the defendant of the 8th and had no relation to it whatever; 
that it was not a counter-proposition, or an answer varying the 
terms of an offer made or substituting for the offer another 
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proposition; but that it was an independent and wholly separate 
proposition, having no reference to any offer, and such that, if 
the defendant had accepted it, and booked the order for 1,200 
tons, the offer of the defendant to sell from 2,000 to §,000 tons 
would have still subsisted and remain untouched, so that the 
plaintiff might have accepted it at any time afterward before the 
20th, and held the defendant to the delivery of from 2,000 to 
5,000 tons in addition to the 1,200 ordered. In support of this, 
they urge that the telegram and letter do not, in direct words, 
express any proposal to accept, or any acceptance of the offer ” 
(plaintiff’s brief, p. 13); that Hatch, in sending the plaintiff's 
telegram and letter of the 16th to the defendant, does not use 
the word accept, but does use the words enter our order for 
twelve hundred tons, just such form of words as would be used 
in giving an independent order for 1,200 tons, and not a reply to 
the offer of the 8th, holding the question of accepting or reject- 
ing that offer under advisement” (p. 14); that if he had in- 
tended to” accept the Columbus offer for ten or twelve hundred 
tons he would have said so by that form of expression 
(p. 15); and that ‘‘not having done that, the inference is legiti- 
mate that he did not intend his telegram and letter of the 16th 
to be a reply to the offer of the 8 tl. But we submit that no 
technical words or special formality are required in maxing an 
offer or counter-offer, or in accepting or rejecting either. The 
substance of the thing is looked at. The words ‘‘enter our 
order for 1, 200 tons are clear and intelligible and mean we 
will take 1, 200 tons, and you may therefore enter our order for 
that amount on your books. The defendant had offered in its 
letter of the 8th to sell 2,000 to 5,000 tons rails, March delivery, 
on certain specified terms. The plaintiff thereupon answered 
please enter our order for 1,200 tons rails, March delivery, as 
per your favor of the 8th.” This surely means that the plaintiff 
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would not take 2,000 tons or 5,000 tons or any amount between 
2,000 and 5,000 tons, but would take 1,200 tons, March 
delivery, as per defendant's favor of the 8th. If the defendant 
had accepted the offer of the plaintiff to enter 1,200 tons, surely 
it would have ended all further treaty under defendant's offer of 
the 8th, and for the reason that it was a proposition counter 
thereto. 


But the argument of the plaintiff, based upon a nice criticism 
of the language used in plaintiff's telegram and letter of the 
16th, if sound, is fatal to its case. If the plaintiff's telegram 
of the igth was not in reply to defendant's letter of the 8th, 
and was an independent and wholly separate proposition to 
enter an order for 2,000 tons having no reference to any offer, 
then the defendant never accepted this proposition and there 
was no contract. Now, the wording of the telegram and letter 
of the 16th and of the telegram of the igth is almost literally 
the same. The telegram of the 16th reads: ‘‘Please enter our 
order for twelve hundred tons rails, March delivery, as per your 
favor of the 8th. Please reply. The letter of the same date 
says: Please send contract. The telegram of the igth reads: 
Please enter our order for two thousand tons rails, as per your 
letter of the 6th (8th). Please forward written contract. Re- 
ply.” 

What difference can be found in the language of these two 
communications to indicate that the latter was in reply to and 
acceptance of an offer made by the defendant, while the former 
had no reference to any offer, and merely contained an inde- 
pendent proposal? The telegram of the igth does not use the 
word accept, but does use the words Enter our order for 
2,000 tons.” Following the argument of counsel for plaintiff, 
this is just such form of words as would be used in giving an 
independent order for ‘2,000’ tons, and not a reply to the offer 
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of the 8th, holding the question of accepting or rejecting that 
offer under advisement,” and ‘‘if he (Hatch) had intended to 
accept the Columbus offer for 2,000 tons, he would have said 
so by that form of expression, and, not having done that, the 
inference is legitimate that he did not intend his telegram ” of 
the igth ‘‘to bea reply to the offer of the 8th. If this point 
is well taken, than defendant's offer and letter of the 8th was 
never replied to at all, and its proposal was never rejected or 
accepted. If this point is unsound, then it is clear that plain- 
tiff twice replied to this letter and offer of the 8th: first, by an 
acceptance upon terms varying from those offered, or by a 
counter proposal to take only 1,200 tons, and not 2,000 to 5,000 
tons; and next by an acceptance for or proposal to take 2,000 
tons. 

If the language of plaintiff's telegram and letter of the 16th, 
sent by its general manager, Mr. Hatch, had left any room for 
a question as to whether or not they related to defendant's let- 
ter of the 8th, and contained an acceptance upon terms varying 
from those offered in that letter, or a counter proposal thereto, 
the evidence of Mr. Hatch, offered by the plaintiff, surely re- 
moved all tenable ground for controversy about it. He testi- 
fied (printed record, p. 18) that he notified Mr. Washburn of 
the offer contained in defendant’s letter of the 8th almost im- 
mediately after its receipt, and informed him of the terms of 
the offer; that on Dec. 16th, and before he telegraphed 
to the defendant the order of Dec. 16th for 1,200 tons 
of rails, March delivery, he received instructions from Mr. 
Washburn in regard to sending such order by telegram from 
Washington, which read: Washington, Dec. 16th, F. Hatch— 
I think you had better accept Columbus offer for ten or twelve 
hundred tons. W. D. W.; and that this referred to defend- 
ant’s offer as contained in their letter of Dec. 8. 


: 
7 


-@ 


ee ew 


20838 88 


In THE SuPREME CouRT OF THE UNITED STATES. 19 


The Minneapolis & St. Louis Railway Co., vs. The Columbus Rolling Mill Co. 


— _—w— wr er ee 


The second contention of counsel for plaintiff (as we under- 
stand it) is that plaintiff's telegram and letter of Dec. 16th were 
in reply to the offer contained in defendant's letter of the 8th, 
and were an unqualified acceptance of such offer (printed brief, 
p. 16). They insist that this follows from the use of the words 
** as per yous favor of the 8th” as the legal effect of such clause. 
We admit that if the telegram of Dec. 16th had read: Please 
enter our order for rails, March delivery, as per your favor of 
the 8th,” it would have contained an unqualified acceptance of 
defendant's offer. But the plaintiff did not intend to and did 
not send such a telegram. On the contrary, its president in- 
structed its general manager to accept Columbus offer for ten 
or twelve hundred tons, and thereupon its general manager, in- 
tending so to do, telegraphed the defendant : “ Please enter our 
order for twelve hundred tons rails, March delivery, as per your 
favor of the 8th. The object of inserting the words twelve 
hundred tons” was plain enough, and was not illegal, and was 
perfectly well understood by everybody. It meant that the 
plaintiff would not take from 2,000 to 5,000 tons rails, but 
would take 1,200 tons, as per defendant’s favor of the 8th. 
Still, plaintiff in argument complains that the Court below 
charged the jury that ‘‘ if it be found that this telegram and 
this letter of the 16th was a reply to the offer of the 8th, then 
it was submitting a xew proposition, which, in law, amounted to 
a rejection of the first proposition.” This is certainly sound, if 
an offer to sell 2,000 to 5,000 tons is one thing and an offer to 
buy 1,200 tons is another and different thing. Surely the 
defendant might not, upon the receipt of said order for 1,200 
tons, have entered an order for from 2,000 to 5,000 tons, and 
held the plaintiff bound to receive that amount. Still, this ap- 
pears to be contended for by our opponents, who say that the 
specific and plain limitations in regard to quantity must yield 
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to some indefinite and mysterious ‘‘legal effect of the clause, 
as per (i. e., in accordance with) your favor of the 8th.” 
Whence this legal effect arises, or by what authorities it is sus- 
tained, is not pointed out. It appears to us that the only legal 
effect of the clause as per your favor of the 8th” is to refer 
to that letter for all the terms except the one expressly modi- 
fied and varied term, to wit: that the quantity offered on those 
terms should be changed from 2,000 to 5, ooo tons to the quan- 
tity of 1,200 tons. So everybody would understand it; and we 
know not of any reason why the legal effect of the matter 
should be at variance with the plainest common sense. 

Counsel for plaintiff (printed brief, p. 17) further contend 
that the Circuit Court should have charged the jury ‘‘ that the 
order for 1,200 tons was not a rejection of the offer of the 8th 
if the jury found that the plaintiff did not intend its order for 
1, 200 tons to be a rejection of the defendant's offer of the 8th, 
but intended to give further orders for the residue of the 2,000 
tons in acceptance of the offer prior to December 20th, and did 
80. 

We may not clearly apprehend this point. If it means 
that, as a matter of law, a proposal to accept, or accept - 
ance upon terms varying from those offered, is not a rejection 
of the offer, unless the party actually intended it as such re- 
jection, and that a counter proposition to an offer is equivalent 
to a rejection only in case the party making it intended that it 
should operate as a rejection, then we submit that the prop- 
osition is not sustained by any authority and is unsound. It is 
the intention of a party, as manifested by or to be reasonably 
inferred from his conduct and language, which governs. His 
secret intentions and mental reservations in negotiations cannot 
affect the person with whom he is dealing. 

The only evidence of intention was found in the paper writ- 
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ings offered in evidence. Their construction was for the Court 


and not for the jury. 


There was no evidence in the case to which such an instruc- 
tion would have been pertinent. Such a purpose or intention 
as that referred to would have been most capricious and absurd. 
If a man has received in December an offer to sell to him 2,000 
tons of rails to be delivered in the succeeding March, and has 


allowed him 12 days to accept the offer, and he intends to ac- 


cept it, what imaginable reason could exist for his sending on 
his acceptance by piecemeal—say 200 tons per day. He knows 
that until he accepts for the 2,000 tons there will be and can be 
no bargain, and that all his orders or acceptances for any less 
amount will be idle nullities andthe sheerest child’s play. 


No such instruction was requested. The plaintiff alleged in 
a motion for new trial that some such instruction was requested 
and refused. But the record nowhere shows that such instruc- 
tion was requested, or that the allegation in said motion for new 
trial was true. 


This court will not examine evidence to ascertain whether a 
jury was justified in finding, as it has done, on an issue of fact. 
The action of the Circuit Court in refusing to grant a new trial 
is not reviewable here on error. 

Pomeroy vs. State Bank of Indiana, 1 Wall., 592. 
Express Company vs. Ware, 20 Wall., 543. 
Gregg vs. Moss, 14 Wall., 564. 

Hall vs. Weare, 92 U. S., 728. 


Rathway Company vs. Heck, 102 U. S., 120. 


It does not clearly appear that the plaintiff has assigned any 
error in the charge of the court to the jury. 
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It does not clearly appear from the record that the plaintiff 
at the trial took any exceptions to the charge of the court as 
actually and finally given (Printed Record, p. 99). It may be 
claimed from the statements of the bill of exceptions, that the 
plaintiff noted exceptions in the matter of charging the jury in 
three particulars, and three only (Printed Record, p. 99): 

(1) For a refusal to instruct, as requested, in regard to the 
allowance of interest, as matter of right, in the assessment of 
damages. Counsel for plaintiff do not argue here that there 
was any error in that regard. Nor, in case there was no con- 
tract, is it of any moment what the court charged on the ques- 
tion of damages. 

(2) To the point: That if the jury find the order for 1,200 
tons was intended by the plaintiff as its acceptance of the 
proposition, it would be regarded as a rejection in law of the 
proposition. We cannot find from the record that any such 
instruction was given to the jury. It certainly was not given in 
that language. : 

(3) To the point: That, if the jury should find that the 
order for 1,200 tons was an independent proposition, but that 
it referred to the letter of the 8th, containing the proposition, 
as to the terms as to price and time of delivery, it would, 
nevertheless, remain an independent proposition.” We cannot 
find from the record that any instruction was given in this lan- 
guage. If it had been, it would have been an instruction i 
favor of the plaintiff. It will be observed that the bill of excep- 
tions states that, after the plaintiff had noted an exception to 
this last point, the court did give to the jury an instruction in 
relation to the matter, which was decidedly favorable to the 
plaintiff. We opine that the bill of exceptions misstates ‘‘an 
exception” in this matter, when a request to charge” is meant. 
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It is, we submit, very manifest from the reading of the record, 
that the plaintiff not only did not except to any part of the 
charge as really given, but that it did not then suppose that it 
had any ground for such exception. It may be readily gath- 
ered from its charge and from its ruling on the motion for new 
trial that the court below was of opinion that plaintiff's tele- 
gram and letter of the 16th contained a counter proposition to 
defendant's offer of the 8th, and a rejection of such offer, which 
was not open for acceptance on the igth, and that this was 
fatal to the case of plaintiff, and left no substance in it. The 
court thereupon, being of opinion that the case was with the 
defendant on this point, resolved al! doubts on other points 
in favor of the plaintiff in order ta terminate the litigation. It 
stated the general rules of law pertinent to the case as counsel 
for the plaintiff in their brief admit them to be. It then took 
up the admitted correspondence, and commented on plaintiff's 
letter of the 5th, defendants’s letter of the 8th, and plaintiff's 
telegram of the 19th. It held against the defendant, and 
charged the jury that plaintiff's telegram of the 19th contained 
a sufficient acceptance of defendant's offer of the 8th, if such 
offer was then still open for acceptance. It then took up and 
commented upon plaintiff's telegram and letter of the 16th. It 
held that the guantiſy, 2,000 to 5,000 tons, mentioned in defend- 
ant’s offer of the 8th was a material term or condition of its 
proposal, and that an acceptance of 1,200 tons would not be an 


acceptance of an offer of 2,000 tons. It then speaking further to 


this point, said: ‘‘therefore, in law, the offer or direction of the 
party to book its order for 1,200 tons was the offer of a separate 
and independent proposition, and in the light of the authorities 
which I have read, that was a rejection of the offer which had 
been made to the party.” Possibly a more happy mode of ex- 
pression would have been: ‘‘ therefore, in law, the direction of 
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the party to book its order for 1,200 tons was the offer of a diy 
Jerent, and substantially variant proposition. But the language 
employed in its connection meant precisely the same thing. It 
could not have been misunderstood, and the plaintiff took no ex- 
ception to it. The court itself decided that the proposition 
contained in the telegram and letter of the 16th was substantially 
different and variant from the offer contained in the letter of the 
Sth, and left nothing for the jury to decide upon that question. 
So the remarks of the court upon this head, however inadvert- 
ently worded, could not have misled the jury. Then the court 
proceeded to another question,to wit: whether tle telegram and 
letter of the 16th were in reply to or had any reference to the 
offer of the 8th, or whether they related to some wholly distinct 
and different matter. Upon this, the court said that it left the 
question whether, taking all the testimony in the case, it was 
the purpose and intention of the party in making this offer to 
make it as an acceptance to that extent of the offer which had 
been made by the party originally, or whether it was an inde- 
pendent order to book independently 1,200 tons of iron. It 
then commented on the telegram and letter of the 16th, and 
said ‘‘it is a matter of inference to be drawn from both these 
and other telegrams in the case. It then commented on the 
telegram from Washburn to Hatch, and said that this, in con- 
nection with the others, is a matter to be taken into considera- 
tion in determining the fact whether · this letter and telegram of 
the 16th related wholly to the offer of the party to deliver from 
2,000 to 5,000 tons of iron, contained in the letter of December 
Sth, or whether it was independent and separate and distinct 
proposal, without any reference to it. For the present, that 
part of it I shall leave for the determination of the jury as to 
the intent of the party, for it may consist of the intent.’ 
Thereupon the court proceeded in the clearest terms to 
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instruct the jury to find whether the letter and telegram were 
in reply to the offer of the 8th, or whether they contained a 
separate and independent order to book 1,200 tons, without any 
reference in any way to said offer of the 8th. So far as related 
to the making of a contract, this was the only question left to 
the jury. Certainly it is unimportant whether or not any verbal 
inaccuracies can be found in the preceding opinion of the court 
in regard to matters, which it passed upon and were not sub- 
mitted to the jury. 

The defendent excepted to all parts of the opinion and 
charge of the court, except that which related to the general 
propositions of law admitted by the plaintiff, and that which 
related to an order for 1,200 tons being substantially variant from 
an offer to sell 2,000 tons. The. deſendant contended then, and 
is still of opinion, that inasmuch as there was no controversy 
about the sending, receipt or contents of the telegrams and 
letters, their construction and effect were questions for the court 
alone, and that the jury should have been instructed to find for 
the defendant. But, if the court erred in this particular, and 
submitted to the jury a question which it ought itself to have 
decided for the defendant, the plaintiff was not injured thereby, 
and has no ground for complaint. The plaintiff made no 
exception to the submission of the question to the jury. 

Aside from the fact that the plaintiff did not take any due 
exception to the charge of the court, it is clear that the plain- 
tiff had no ground for complaint thereto, unless the court ought 
to have held as a matter of law that the plaintiff s telegram and 
letter of the 16th had no relation to the offer contained in 
defendant’s letter of the 8th, and were not in answer thereto, 
and did not contain any counter-proposals. If the question 
ought to have been submitted to the jury, it was so submitted 
and found against the plaintiff. If the question ought to have 
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been decided by the court against the plaintiff, then it is not in- 
jured by the fact that the jury so decided. 

“Though there may be plain error in a charge, yet if the 
record present to this court the whole case, and if it be plain 
from such whole that if the court had charged rightly, the 
result of the trial would have been the same as it was, this 
court will not reverse. 

Decatur Bank vs. St. Louis Bank, 21 Wallace, 294. 

Mr. Justice Davis, in delivering the opinion of the court, 
says (ib 301): it is true, the judge of the Circuit Court 
instructed the jury that the letter of September 21st, which 
leaves out the terms on shipment of cattle” constituted the 
contract of guarantee between the plaintiff and defendant, but 
the result would have been the same if he had charged the 
jury, as we are of opinion that he should have done, that the 
rights of the parties were to be determined by the terms of the 
original letter of credit of the 13th September.” 
en either aspect of the case the judgment must have been 
for the plaintiff below, and to warrant the reversal of a judg- 
ment there must be not only error found in the record, but the 
error must be such as may have worked injury to the party 
complaining.” 

»The bill of exceptions contains all the evidence in the case, 
and though the jury may have found their verdict on a wrong 
theory of the case, yet as the court can see that the verdict 
was correct, the plaintiff in error is not harmed by the misdi- 
rection of the judge. The result is right, although the manner 
of reaching it may have been wrong. ; 


„When the record shows that the case of a plaintiff is in. 
herently and fatally defective, a judgment against him will not 
be reversed for instruction however erroneous.” 

Barth vs. Clase, 12 Wallace, 401. 
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Mr. Justice Swayne (pp. 402, 403) says: ‘‘The bill of ex- 
ceptions purports to contain al the testimony. 3 

The plaintiffs in error, according to their own showing, had 
not the shadow of a right to recover in this action against Clise. 
Conceding, for the purposes of this opinion, that the court 
erred in all the particulars complained of, the errors have done 
them no harm. Opposite rulings could not have helped them. 
Their case was inherently defective. The defect was incurable 
and inevitably fatal. When such a defect exists, whether it be 
or be not brought to the attention of the court below or of this 
court by counsel, it is our duty to consider it and give it effect. 
This is decisive of the case before us. The defendant in error 
is entitled to have the judgment affirmed.” 


— 
„Where the evidence is such that, as to a given matter, 

there is no question for the jury, a charge and a refusal to 
charge in regard to such matter are not a ground for reversing 
the judgment, because they work no injury to the party except- 
ing. 

Ames us. Quinby, 106 U. S., 342. 

See also Mallrum vs. Babbitt, 16 Wallace, 577. 

Railway Co. vs. Whiton's Adu r, 13 Wallace, 271. 


The amendment to the petition related solely to the measure of 
damages. It appearing upon the whole case that there was no 
contract, the plaintiff could have received no help or harm from 
any ruling of the court as to what would have been the measure 


of damages in case there had been a contract. If there was no 


contract, there were no damages. And so it must have been 
decided on the former trial, and so it must be decided on any 
future trial, let the rule as to damages, in case there was a con- 
tract, be what it may. If the verdict had been rightly for the 
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plaintiff, then only would the question as to the amount of 
damages to be assessed have become material. It can only 
become material here in the event that this court should reverse 
the judgment of the court below because of some matter 
relating to the merits other than damages. 


The matter of allowing or disallowing amendments in actions 
at law rested in the discretion of the court below, and is not 
reviewable here. The record shows that the original petition 
was filed May 8, 1880; that defendant answered June 8, 1880, 
and then put the cause completely at issue; that the plaintiff 
took the depositions of Mr. Hatch and Mr. Woolsey in October, 
1880, (printed record, p. 44); and of Mr. Post in November, 
1880, (p. 55); that the defendant took the deposition of Mr. 
Martin in November, 1880, (p. 87); that afterward, on Dec. 17> 
1880, leave was granted plaintiff to amend its petition in 30 days; 
and that afterwards on Dec. 22, plaintiff filed this particular 
amendment (p. 4). No leave to file this particular amendment 
was granted. While leave was granted to plaintiff to amend his 
petition within 30 days thereafter, this is to be held to be leave 
to file such amendment only as the court might deem proper 
under the circumstances. It did not withdraw from the court 
its discretion as to allowing the amendment to remain on file 
after it should have had the opportunity to inspect and consider 
it. It was still, after the amendment was presented and 
examined, to determine whether or not it ought in furtherance 
of justice, and under all the circumstances, to grant to the 
plaintiff the privilege of so changing his case, and of requiring 
the defendant to plead anew. After the amendment so came on 
the files, the defendant moved the court to strike it therefrom, 
because said amendment is not such as ought to be allowed, 
and the court sustained such motion (printed record, p. 5). 
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What reasons influenced the court to so exercise its discretion, 
does not appear. We submit that its action is not reviewable. 
The case is substantially the same as it would have been had the 
plaintiff asked leave to file this particular amendment and such 
leave had been refused. 


But the new averments sought to be made, and the new issues 
sought to be raised, by this amendment, were immaterial and 
irrelevant. 

The cause of action set forth in the original petition was a 
breach on the part of the defendant of an alleged contract in 
December, 1879, to deliver to the plaintiff at Columbus, Ohio, 
in March, 1880, two thousand tons of iron rails for the price of 
$54 per ton, to be paid on such delivery, to the damage of the 


.plaintiff in the sum of $32,000. 


Under these alleged circumstances, it is well settled that the 
measure of damages for such breach of contract, is the differ- 
ence between the contract price and the market value of such 
iron rails at Columbus at the time for such delivery. 

Shepherd vs. Hampton, 3 Wheat., 200. 

Grand Tower Company vs. Phillips, 23 Wall., 471. 
McCollum vs. Huntington, 5 1 Ind., 229. 

Callas vs. Platt, 69 New York, 348. 


In its amendment to the petition the plaintiff further alleged: 
1. And the plaintiff further avers that during the month of 
March, 1880, at Columbus, Ohio, the said iron rails described 
in the said contract of the weight of 50 lbs. per yard were fairly 
worth and of the market value of $70.00 per ton gross.” 
This part of the amendment was unnecessary. The facts al- 
leged are implied from the averments in the original petition, 


and might be proven under such averments. The allegations 
were clearly redundant. 
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2. The plaintiff in its averment further says: ‘‘ but on the 


contrary thereof on the ‘oth day of January, 1880, notified the 


said plaintiff that it repudiated the said contract and refused to 
execute and perform the same or to be bound thereby, and did 
in fact thenceforth wholly neglect and refuse to recognize or to 


execute and perform the same. Whereupon the said plaintiff 


notified the said defendant that it would go into the open mar- 
ket ande purchase such iron rails on the best terms obtainable 
and hold the said defendant responsible for all damages result- 
ing therefrom, the purchase of said iron rails being then neces- 
sary for the uses and purposes of the plaintiff in the construction 
of its railroad then in process of construction, and for which 
uses and purposes the said contract with the defendant was 
made as was well known to said defendant when said contract 
was made and when the same was repudiated as aforesaid. And 
the plaintiff says that by reason of said refusal of said defendant 
to recognize and execute said contract the said plaintiff was 
compelled to and did on the 26th day of January, 1880, pur- 
chase for the uses and purposes aforesaid 1,000 tons of such iron 
rails at and for the price of $70.00 per ton gross, that being the 
fair market price and the best terms obtainable in the market at 
that time.” 

These allegations were immaterial : 

A. As to the allegation that on Jan. 19, 1880, the defendant 
repudiated the contract and declared its intention to not per- 
form. If this would have entitled the plaintiff, at its option, 
to have commenced an action for a breach of contract before the 
time for performance, still it would not have changed the 
measure of damages. 

The plaintiff bought of the defendant 500 tons of iron, to 
be delivered in about equal proportions in September, October 
and November, 1871. In August, 1871, the defendant gave 


— * — — 
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notice to the plaintiff that he did not intend to deliver any iron. 
In December, the plaintiff commenced an action for non-deliv- 
ery, and claimed as damages the difference on the 30th of 
November between the contract and market prices of the iron: 

Held, that the proper measures of damages was the sum of 
the differences between the contract and market prices of one- 
third of 500 tons on the 30th of September, the 31st of October 
and the. 30th of November, respectively. 

Brown us. Muller, (Law Reports, 7 Exchequer, 319) 
3 Eng. Rep., 429. 

„The defendant in April agreed to sell and the plaintiffs to 
buy 3,000 tons of coal at 8s. 6d. per ton, ‘to be taken during 
the months of May, June, July, and August.’ No coal having 
been taken by the plaintiffs in May, the defendant wrote on the 
31st of that month desiring the plaintiffs to consider the con- 
tract cancelled. The plaintiffs did not assent to this; but on 
the 11th of June the defendant definitively refused to deliver 
any coal, and on the 3d of July the plaintiffs brought an action 
for this breach. 

„At the trial, which took place on the 13th of August, che 
plaintiffs proved that the price of coal had risen during the 
whole period since the beginning of May, and was still rising. 
No evidence was given to show whether the plaintiffs could 
have gone into the market and obtained a new contract for 
coal. 

‘* Held, that in the absence of evidence on the part of the 
defendant that the plaintiffs could have obtained a new contract 
on such terms as to mitigate their loss, the true measure of 
damages was the sum of the differences between the contract 
price and the market price at the several periods for delivery, 
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notwithstanding that the last period had not elapsed when the 
action was brought, or when the cause was tried. 
Roper and Another vs. Johnson, [Law Reports, 8 Com. 
Pleas, 167] 4 Eng. Rep., 397. 

B. The allegation of a notification to the defendant that the 
plaintiff would go into the open market and purchase the rails 
or of the fact of such purchase was clearly irrelevant. The 
measure of damage surely cannot depend upon the option or 
action of the plaintiff. There is some fixed rule by which they 
are to be established. This rule cannot depend upon the 

caprice or judgment of the plaintiff. 

C. Tue allegation that the purchase of the iron rails was 
made for the uses and purposes of the plaintiff in the construc- 
tion of its railroad then in process of construction and that this 
fact was known to the defendant when the contract was made 
and when the defendant repudiated it, was also immaterial. It 
does not matter for what purpose the plaintiff bought. It 
could use the rails for any purpose it pleased. It was not 
bound to adhere to an intention as to the use it had or expressed 
at the time of purchase. It may be presumed that when a rail- 
road company buys rails that it does so for use in the construc- 
tion or repair of its road. It is in its business a consumer of 
rails. But how can that affect the measure of damages for a 
breach by the seller of a contract to deliver rails in the absence 
of any express stipulation as to the amount of damages the seller 
shall pay for such breach? Here the alleged contract was to 
deliver at such time in Masch as the seller might elect. The 
plaintiff says that on January ig, before that the defendant 
repudiated the contract and that the plaintiff on January 26th 
bought other rails at the price of $70 per ton. It is not alleged 
and it would be absurd to allege that rails bought for delivery 
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in March were understood to have been bought for use in the 
January preceding. 

But however that may be, the uses or purposes for which the 
iron was bought is immaterial. | 

In the case of Grand Tower Co. vs. Phsllips, 23 Wallace, 471, 
it was provided by the agreement that Phillips and St. John 
should have the sale of all coal produced by said mines which 
should be sold at or below Cairo, and that they should not sell 
any coal north of Cairo. The use and purpose for which the 
coal was sold was its resale at or below Cairo on the river as 
was known and contemplated by both parties. Yet the court 
held that the measure of damages was the difference between 
the contract price and the value of coal at Grand Tower and 
not at or below Cairo.” 2 

See also Prentice vs. Dike, 6 Duer., 220. 

Snell vs. Cottingham, 72 Ill., 162. 

Horne vs. Midland Ry. Co., 7 Law Rep.(Com. Pleas) 583. 
Fleming vs. Beck, 48 Penn. St., 30g. 

The amendment appears to proceed on the theory that the 
plaintiff had the right to demand and receive not only iron rails, 
but also a recognition of the contract, and to recover damages for 
a refusal of such recognition. If a complete contract was evi- 
denced by the correspondence between the parties, any further 
recognition was unnecessary. How often may one party require 
that the other shall recognize a contract? 

If the defendant repudiated the contract before the time for 
performance, then the plaintiff might rescind. But if the 
plaintiff did$not choose to rescind, might not the defendant, when 
the time therefor arrived, perform? If the defendant remained 
bound to perform, why might it not yet do its duty? The 
plaintiff in its petition alleged that it was always ready and 


34 In tHe Supreme Court or THe Unirep STAtTzs. 
The Minneapolis & St. Louis Railway Co., vs. The Columbus Rolliag Mill Co. 


willing to accept the said iron rails, and to pay for the same 
according to the terms of said agreement.” These allegations re- 
mained in the petition as proposed to be amended. The plain- 
tiff was therefore still ready to receive the rails in March. If 
then the defendant had delivered in March, and thus performed 
its contract, the plaintiff could not have recovered any damages 
because of its having bought other rails in January. If the de- 
fendant did not deliver in March, the damages to the plaintiff 
would still be those resulting from such non-delivery at that 
time. 

This amendment alleged, ‘‘ that by reason of said refusal of 
said defendant (on January 19. 1880), to recognize and execule 
said contract, the said plaintiff was compelled to, and did, on the 
26th day of January, 1880, purchase” * * * 1,000 tonsof 
such rails, As the contract was not to be performed until the 
following March, this must mean that, because of the refusal of 
defendant to execute a written contract, a3 required by plaintiff's 
telegram of Dec. igth, the plaintiff bought other rails. It per- 
fectly accords with our claim that the telegram of Dec. 19 was 
not intended to be, and is not to be construed to be an un- 
conditional acceptance of the offer contained in defendant’s letter 
of Dec. 8th. That telegram required a reply and the execution 
of a written contract before the pasties should be mutually and 
reciprocally bound. It was a proposal to enter into such a con- 
tract. It was because the defendant would not recognize any 
obligation to accept such proposal, and to execute such written 
contract, that the plaintiff bought rails elsewhere, and sought to 
recover damages for a refusal to recognize such obligation and 
to execute a written contract. The original action was to 
recover damages for a non-delivery of rails. The amendment 
proposed to incorporate into it, an action to recover damages for 
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— 


the non-recognition of an obligation or the non- execution of a 
The English cases of Frost vs. Knight, Law Rep. (7 Ex.) 111, 8 
* and Hana vs. De le Tow, 2 E. & B., 678, relied upon by | 


the plaisir as deciding that a renunciation of a contract, 


~ its terme, are not followed by all the neric | n 
8 are sepudiated by, and the contrary doctrine is hald. in the case 
of Danidds vs. 114 Mass., 330, 
seviewed and the ‘question is fully considered. The above 
cited cases of Brews vs. Muller and of Rage vs. 
thet the English courts do not carry the doctrine so far as to 
pernait it to affect the measure of damages fora breach of 


RICHARD A. HARRISON, 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 1002. 


HIRAM M. FRENCH, PLAINTIFF IN ERROR, 


VS. 


ASSYRIA HALL. 


IN RRROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLORADO. 
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1 Pleas in the circuit court of the United States for the district 
of Colorado, sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 15th day of 
December, A. D. 1883, came Hiram M. French, by M. B. Carpenter, 
Esq., his attorney, and filed in said court his complaint, and sued 
out of said court a writ of summons aguinst Assyria Hall, and the 
said complaint is in words and figures as follows, to wit: 


Complaint. 


Uxrrxp States oF AMERICA, * : 
7 of Colorado, a 


In the Cireuit Court of the United States within and for the District 
aforesaid. 


Hin AM M. Frencug, Plaintiff, vs. Assyria HALL, Defendant. 


The plaintiff complains and all 
That at the several times hereinafter mentioned he was and now 
is a citizen of the State of Massachusetts. 
2 That at the several times hereinafter mentioned the defend- 
ant was and now is a citizen 6f the State of Colorado. 


For a Firat Cause of Action. 


The defendant is indebt.:d to the plaintiff on an account for the 
work, labor, and services of the plaintiff as a broker in obtaining for 
the defendant the sum of twenty-five thousand dollars as a part pay- 
ment and forfeit upon the sale of certain mining property in which 
the defendant was interested, known as the Dolly Varden Mining 
Estate, performed at the request of the defendant between the 1st day 
of February, 1881, and the Ist day of July, 1881, at Denver, in the 
county of Arapahoe and State of Colorado, in the sum of five thou- 
sand dollars, and interest thereon at the rate of ten per cent. per 
annum from the Ist day of July, 1881. 

That no part thereof has been paid. 


For a Second Cause of Action. 


The defendant is indebted to the plaintiff on an account for the 
work, labor, and services of the plaintiff as a broker in obtaining for 


‘the defendant the sum of twenty-five thousand d — I which 
n which 


ment and forfeit upon the sale of certain mining i 
the defendant was interested, known as the Dolly ne Mining 
Estate, “oc at the request of the defendant between the Ist 
day of February, 1881, and the Ist day of July, 1881, at Denver, in 
the county of Arapahoe and State of Colorado, in the sum of twenty- 
five hundred dollars, and interest thereon at the rate of ten per cent. 
per annum from the Ist day of July, 1881. 

That no part thereof has been paid. 
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For a Third Cause of Action. 


That on the Ist — July, 1881, at Alma, in the county 
3 of Park and State of Colorado, the defendant received twenty - 

five hundred dollars from one George W. Brunk to be paid to 
plaintiff; that the defendant has not paid the same, nor any part 
thereof, though often requested so to do. 

Wherefore plaintiff demands judgment against the defendant for 
the sum of five thousand dollars and interest thereon at the rate of 
— per cent. per annum from the Ist day vf July, 1881, and costs 
of suit. 

(Sg d) M. B. CARPENTER, 
: g Attorney for Plaintiff. 


(Endorsed :) 1411. U.S. circuit court, district of Colorado. Hiram 
M. French vs. Assyria Hall. Complaint. Filed Dec. 15, 1883. 
(S’g’d) Edward P. Bishop, clerk. M. B. Carpenter, att y for plaintiff. 


And the said summons is in words and figures as follows, to wit: 


Summons. 


UniTEep States OF AMERICA, \ 5 
District of Colorado, ’ 


In the Circuit Court of the United States for the District of Colorado. 
Hiram M. Frencu, Plaintiff, versus Ass VIA HALL, Defendant. 


Complaint filed in the clerk’s office this 15th day of De- 
4 cember, A. D. 1883. 


The President of the United States of America to Assyria Hall, 

Greeting : 

You are hereby notified that an action has been brought in said 
court by Hiram M. French,. plaintiff, against you as defendant to 
recover the sum of $5,000.00 due frcm you, the said defendant, to 
the said plaintiff for work, labor, and services of plaintiffas a broker 
at defendant’s request, and for failure to pay over to plaintiff certain 
moneys received by defendant for plaintiff, together with interest on 
said sum at the rate of 10% per annum from July Ist, 1881, and 
for the costs of this suit, as more fully set forth and described in the 
complaint filed herein, and to which reference is here made. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action in said court within ten days (ex- 
clusive of the day of service) after this summons shall be served on 
you, if such service shall be made within the county of Arapahoe ; 
othewise within forty days from the day of service ; and if you failso 
to do the said plaintiff will take judgment against jou by default, 
according to the prayer of the suid complaint, for said sum of 
$5,000.00, interest as aforesaid and costs. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said circuit 
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court, at the city of Denver, in said district, this 15th day of Dec’r, 
A. D. 1883, and of the Independence of the United States the 108th 
year. 
5 [Seal U. 8. Cir. Ot, Colorado.] 
(Sg d) EDWARD F. BISHOP, Clerk. 


Proof of Service. 


UnitTep STraTes OF 1 oa 
District of Colorado, 

I hereby 2 that I received the within writ on the 15th day 
of December, A. D. 1883, and that I have personally served the 
same upon the said defendant, Assyria Hall, by delivering to him, 
the said defendant, personally, a true copy of the within writ, at 
— county of Arapahoe, on the 19th day of December, A. D. 


This writ therefore returned, executed as the law directs, this 19 
day of December, A. D. 1883. 
(S’g’d) W. A. SMITH, Marshal. 


(Endorsed :) Gen. No. 1411. Circuit court of the United States 
for the district of Colorado. Hirans M. French, plaintiff, versus As- 
syria Hall, defendant. Summons. Filed this 19th day of Decem- 
ber, A. D. 1883. (S’g’d) Edward F. Bishop, clerk, by F. W. Tupper, 
deputy clerk. M. B. Carpenter, of Denver, attorney for plaintiff. 


6 And afterwards and on, to wit, the 29th day of December, 
A. D. 1883, came the said defendant, by Messrs. Mon 

& 4 eit his attorneys, and filed in said court and in said 

cause his answer to the complaint heretofore filed herein. And the 

said answer is in words and figures as follows, to wit: 


Answer. 
Unitep Srarzs or AMERICA, \ we: 


In the Circuit Court of the United States for the District aforesaid. 
Hiram M. Frenca, Plaintiff, vs. Ass rRNA HALL, Defendant. 


The defendant, answering the complaint of plaintiff, denies— 
First. He denies that he is indebted to the plaintiff on an account, 
or on any account or otherwise, for the work, labor, or services of 
the plaintiff as a broker, or for any work, labor, or services of the 
— in any other manner or capacity in obtaining for the de- 
dant the sum of twenty-five thousand dollars, or any other sum, 

as a part payment and forfeit in the sale of certain mining 
orty in which this defendant was interested, known ate 
7 Dolly Varden Mining Estate, or for any other purpose, or in 
any other manner, or in any sum Whatever; denies that 
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defendant as a broker or otherwise; denies that this defendant ever 
requested the plaintiff to perform any services, as a broker or other- 
wise, for this defendant, at any time, in the city of Denver or at any 
other place. 

Second. The defendant denies specifically each and every ~~ 
tion and averment in the pretended second cause of action in the 
plaintiff’s complaint contained. 

Third. Defendant denies that on the first day of July, A. D. 1881, 
at Alma, in the county of Park and State of Colorado, or at an 
other time or place, the defendant received twenty-five hundred dol- 
lars from George W. Brunk, to be paid to plaintiff, or that the de- 
fendant received any sum of money whatever from any person or 
source to be paid to said plaintiff. 

Wherefore defendant demands judgment that said action be dis- 
missed and that he have judgment against the plaintiff for the costs 
and disbursements herein expended. | 

(Sg d) MO} MERY & WAYBRIGHT, 


Attorneys for Defendant. 


(Endorsed:) No. 1411. Circuit court of the United States. Hiram 

M. French vs. Assyria Hall. Answer. Filed Dec. 29, 1883. 

8 (S'g’d) Edward F. Bishop, clerk. Montgomery & Waybright, 
att ys for def’t. 


And afterwards and on, to wit, the 20th day of May, A. D. 1884, 
the same being one of the regular juridical days of the May term, 
A. D. 1884, of said court—present, the Honorable Moses Hallett, 
district judge—the following proceeding was had and entered of 
record in said court and in said cause, to wit: 


Order. Jury Trial, &e. 


Hrram M. FrencH 
v8. N 1411 
Assyria HALL. 


Action on an account. 


At this day comes the said plaintiff, by M. B. Carpenter, Esq., his 
attorney, and the said defendant, by B. F. Montgomery, Esq., his 
attorney, also comes. 


And thereupon comes a jury, to wit: 2 

1, Benair C. Sawyer; 2, David J. Cramer; 3, Isaac Wilcox; 4, W. 
S. Duncan; 5, John A. Strouse; 6, J. Sickman; 7, John Leahy; 8, J. 
C. Huober; 9, James A. Hudson; 10, W. T. Lewis; 11, Joseph Sar- 
tori; 12, William L. Visscher, foes? we and. lawful men, and they 
are duly selected and tried, impaneled and sworn to well and truly 
try the issues herein joined and a true verdict render according to 
the evidence; and —— comes the evidence, the hearing of 


which is continued to the hour of adjournment. 


And the said jurors, being now each duly cautioned by the | 


9 court not to converse among themselves or with others touch- 
ing this cause or the matters at issue herein, or the evidence 
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E 


heard or any part thereof, nor to listen to such conversation of 
others, are permitted to separate, to meet the court at its next in- 
coming. 

And afterwards and on, to wit, the 2lst day of May, A. D. 1884, 
the same being one of the regular juridical days of the May term, 
A. D. 1884, of said court—present, the honorable Moses Hallett, dis- 
triat judge—the following proceeding was had and entered of record 
in said court and in said cause, to wit: 3 


Order. Jury Trial. Finding for Plaintiff 


Hiram FRENCH 
va. 1411. 
Assyria HALL. 


Action on an account. 


At this day come again the said parties by their attorneys respect- 
ively, and the said jurors, being now all here, present, and in the 
jury box, the hearing of the evidence herein is resumed. 

nd the said jurors, having heard the evidence produced herein, 
and’ the instructions of the court, retire to their room under charge 


of a sworn bailiff to consider of their verdict. 


And afterwards, on thig. ame day, come again the said 
10 jurors, and on their oaths do say they find the issues for the 
plaintiff and assess his damages at five thousand dollars 


($5,000.00). . 
rds and on, to wit, the 22nd day of May, 1884, came 


And afterwa : 
again the said defendant by his attorneys aforesaid, and filed in said 
court and in said cause his motion for new trial. And the said mo- 
tion for new trial is in words and figures as follows, to wit: 


Motion for New Trial. 
In U. S. Circuit Court, District of Colorado. 
Hrram M. Frexcu ve. Assyria HALL. 


Comes now the defendant, and after verdict, before — — re- 
spectfully moves the court now here to set aside the verdict herein 
rendered in favor of the plaintiff and grant a new trial in said 
cause upon the following grounds, to wit: 

First. That said verdict is against and contrary to law. 

Second. That said verdict is against and contrary to the instruc- 
tions of the court submitted to the jury. 

Third. That said verdict is against and contrary to the evidence 
in the cause. } 

Fourth. That the court erred in permitting the answers to inter- 
rogatories 4th, 5th, and 6th in the deposition of E. H. Goff to be 
read to the jury agninst the objections of the defendant, to which 
rulings the defendant at the time excepted: 

(S'g’d). ' . MONTGOMERY & WAYBRIGHT, 
4% for 
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(Endorsed): 1411. In U.S. circuit ot, dist. of Colorado. H. M. 
French vs. Assyria Hall. Motion for new trial. Filed May 22, 1884. 
(S'g’d) Edward F. Bishop, clerk. Montgomery & Waybright, 
att ys for def t. 


11 And afterwards and on, to wit, the 3lst day of May, A. D. 
| 1884, the same beiug one of the regular juridical days of the 
May term, A. D. 1884, of said court—present, the Honorable Moses 
Hallett, district judge—the following proceeding was had and en- 
tered of record in said court and in said cause, to wit: 


Order. New Trial on Payment of Costs. 


Hiram M. FRENcH 
08. 1411. 
Assyria HALL. 


Action on an account. 


At this day comes the said plaintiff, by M. B. Carpenter, Eeq., his 
attorney, and the said defendant, by B. F. Montgomery, Esq, his at- 
torney, also comes. 

And the motion of the said defendant for a new trial of the issues 
herein joined coming on now to be heard is argued by counsel, 
and the court being now sufficiently advised in the premises, it is 
ordered by the court, for good and sufficient reasons to the court ap- 
pearing, that the said motion be granted, conditioned, nevertheless, 
that the said defendant pay into court for the use of the said plain- 
tiff the costs of the said plaintiff to this day, to be taxed. 


12 And afterwards and on, to wit, the 7th day of July, A. D. 
: 1884, the same being one of the regular juridical days of the 
May term, A. D. 1884 of suid court—present, the Honorable Moses 
Hallett, “sews cn tore following proceeding was had and entered 
of record in said court and in said cause, to wit: 


Order. Jury Trial, &c. 


Hiram M. Frencu 
v8. 1411. 
Assyria HALL. 


Action on an account. 


At this day comes the said plaintiff, by M. B. Carpenter, Esq., his 
attorney, and the said defendant, by B. F. Montgomery, Esq., his 
attorney, also comes. 

And thereupon comes a jury, to wit: 


1,J. M. S. Eagan; 2, F. A. O'Mara; 3, A. Jacobs; 4, Thomas 
Woodward; 5, James Bond; 6, John B. Hunter; 7, C. V. Howard; 
8. F. C. Avery; 9, John H. Figary ; 10, Edward W. Morse; 11, Ira 
B. Masterson ; 12, Henry Neikirk, twelve good and lawful men, and 
they are duly selected and tried, impaneled, and sworn to well and 
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truly ty the issnes herein joined and a true verdict render accord- 


ing to the evidence. And thereupon comes the evidence, the hear- 
ing of which is continued to the hour of adjournment. 
‘And the said jurors, being now each duly cautioned by the court not 
to converse among themselves or with others touching this cause, 
or the -matters at issue herein, or the evidence heard, or 


13 any part thereof, nor to listen to such conversation of others, 


are permitted to separate to meet the court at its next in- 
coming. | 


And afterwards and on, to wit, the 8th day of July, A. D. 1884, 
the same being one of the regular juridical days of the May term, 
A. D. 1884, of said court—prezent, the Honorable Moses Hallett, dis- 
trict judge the following proceeding was had and entered of revord 
in said cuurt and in said cause, to wit: : | 


Order, Trial, &c. Finding for Defendant. 


Hiram M. FRENcH 
v8. bran 
Accyria HALL. 


Action on an account. 


At this day come again the said parties, by their attorneys, re- 
spectively. And it now appearing to the court that F. A O’Mara,a a 
— duly sworn and impaneled in this said cause, is absent upon 

ing called , thereupon the said plaintiff and the said defendant, 
here in open court consenting thereto, and upon their motion, it is 
ordered by the court that the trial of the issues herein joined be re- 
sumed and continued with eleven (11) jurors, the verdict of the said 
eleven (11) jurors to stand with full force aud effect as if the suid 
ee was the verdict of twelve jurors duly impaneled according 
to law. 


And thereupon the hearing of the evidence herein is re- 
14 sumed. And the said jurors having heard the evidence pro- 
duced herein and the instructions of the court, retire to their 

room under charge of a sworn bailiff to consider of their verdict. 


And afterwards and on this same day, come again the said jurors, 
and on their oaths do say they find the issues herein joined for the 
said defendant. ' 


And afterwards and on, to wit, the 11th day of July, A. D. 1884, 
came again the said plaintiff, by M. B. Carpenter, Eeq., his attorney, 
and filed in said court and in said cause his mution for new trial. 
And the said motion for new trial is in words and figures as follows, 
to wit: 
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(Endorsed): 1411. In U.S. circuit c't, dist. of Colorado. H. M. 
French vs. Assyria Hall. Motion for new trial. Filed May 22, 1884. 
(S'g’d) Edward F. Bishop, clerk. Montgomery & Waybright, 
att ys for def't. 


11 And afterwards and on, to wit, the 3lst day of May, A. D. 
1884, the same beiug one of the regular juridical days of the 
or term, A. D. 1884, of said court—preesgut, Hon e Moses 
Hallett, district judge—tle following proceeding was bad and en- 
tered of record in said court and in said cause, to wit: 


Order. New Trial on Payment of Costs. 


Hiram M. FrRencH 
0. ban 
Assyria HALL. 


Action on an account. 


At this day comes the said plaintiff, by M. B. Carpenter, Eeq., his 
attorney, and the said defendant, by B. F. Montgomery, Esq, his at- 
torney, also comes. | 

And the motion of the said defendant for a new trial of the issues 
herein joined coming on now to be heard is argued by counsel, 
and the court being now sufficiently advised in the premises, it is 
ordered by the court, for good and sufficient reasons to the court ap- 
pearing, that the said motion be granted, conditioned, nevertheless, 
that the said defendant pay into court for the use of the said plain- 
tiff the costs of the said plaintiff to this day, to be taxed. 


12 And afterwards and on, to wit, the 7th day of July, A. D. 
| 1884, the same being one of the regular juridical days of the 
May term, A. D. 1884 of suid court—present, the Honorable Moses 
Hallett, 1 following proceeding was had and entered 


of record in said court and in said cause, to wit: 


Order. Jury Trial, &c. 


Hiram M. Frencu 
a 1411. 
Assyria HALL. 


Action on an account. 


At this day comes the said plaintiff, by M. B. Carpenter, Esq., his 
attorney, and the said defendant, by B. F. Montgomery, Esq., his 
attorney, also comes. 

And thereupon comes a jury, to wit: | 

1, J. M. S. Eagan; 2, F. A. O’Mara; 3, A. Jacobs; 4, Thomas 
Woodward; 5, James Bond: 6, John B. Hunter; 7, C. V. Howard; 
8. F. C. Avery; 9, John H. Figary; 10, Edward W. Morse; 11, Ira 

B. Masterson; 12, Henry Neikirk, twelve good and lawfal men, and 
they are duly selected and tried, impaneled, and sworn to well and 
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truly try the issnes herein joined and a true verdict render accord- 


ing to the evidence. And thereupon comes the evidence, the hear- 
ing of which is continued to the hour of adjournment. 
And the said jurors, being now each duly cautioned by the court not 
to converse among themrelves or with others touching this cause, 
or the matters at issue herein, or the evidence heard, or 


13 any part thereof, nor to listen to such conversation of others, 


are permitted to separate to meet the court at its next in- 
coming. | 


And afterwards and on, to wit, the 8th day of July, A. D. 1884, 
the same being one of the regular juridical days of the May term, 
A. D. 1884, of said court —present, the Honorable Moses Hallett, dis- 
trict judge the following proceeding was had and entered of revord 
in said cuurt and in said cause, to wit: | | 


Order, Trial, &c. Finding for Defendant. 


Hrram M. FrRENcH 
vs. bran 
Assyria HALL. 


Action on an account. 


At this day come again the said parties, by their attorneys, re- 
spectively. And it now appearing to the court that F. A O Mara, a 
2 duly sworn and impaneled in this said cause, is absent upon 

ing „ thereupon the suid plaintiff and the said defendant, | 
here in open court consenting thereto, and upon their motion, it is 
ordered by the court that the trial of the issues herein joined be re- 
sumed and continued with eleven (11) jurors, the verdict of the said 
eleven (11) jurors to stand with full force ayd effect as if the suid 
. was the verdict of twelve jurors duly impaneled according 
to law. 


And thereupon the hearing of the evidence herein is re- 
14 + sumed. And the said jurors having heard the evidence pro- 
duced herein and the instructions of the court, retire to their 

room under charge of a sworn bailiff to consider of their verdict. 


And aſterwards and on this same day, come again the said jurors, 
and on their oaths do say they find the issues herein joined for the 
said defendant. ; 


And afterwards and on, to wit, the 11th day of July, A. D. 1884, 
came again the said plaintiff, by M. B. Carpenter, Esq., his attorney, 
and filed in said court and in said cause his mution for new trial. 
And the said motion for new trial is in words and figures as follows, 
to wit: 
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_ Motion for New Trial. 
Unirep States OF AMERICA, I.. 
District of Colorado, ee: 
In the Circuit Court, &c. 
Hiram M. Frencu, Plaintiff, 


v8. 
Assyria HALL, Defendant. 


Now comes plaintiff and moves the court to set aside the verdict 
and for a new trial, for the following reasons, viz: 


Ist. The verdict is contrary to law. 
2nd. The verdict is contrary to the evidence. 
3rd. The court erred in refusing to allow Mason B. Carpenter, a 
witness produced by plaintiff, to be sworn and examined on behalf 
of plaintiff. | | 
4th. — of the charge to the jury being unfavorable to plain- 
tiff. 
15 5th. For other good and sufficient reasons. 
(Signed) M. B. CARPENTER, 
Attorney for Plaintiff. 


(Endorsed:) 1411. U.S. circuit court, district of Colorado. Hi- 
ram M. French ve. Assyria Hall. Motion for new trial. Filed Jul. 
11, 1884. (S’g’d) Edward F. Bishop, clerk. M. B. Curpenter, att’y 
for plaintiff. c 


And aſterwards and, to wit, the 28th day of July, A. D. 1884, the 
same being one of the regular juridical days of the May term, A. D. 
1884, of said court—present, the Honorable Moses Hallett, district 
j the following proceeding was had and entered of record in 
said court and in suid cause, to wit: | 


Order. Continued and Motion for New Trial Reserved. 


Haram M. FRENcH 5 
; 1411. 
Assyria HALL. 


Action on an account. | | 


At this day comes the said plaintiff, by M. B. Carpenter, Esq., his 
attorney, an ee, Ke it is ordered by the court that this cause 
stand continued, and that decision by the court upon the said plain- 
tiff ’s motion for a new trial of the issues herein joined be reserved 
until the next regular term of the court. 

: And afterwards and on, to wit, the 13th day of October, 
16 A. D. 1884, the same being one of the regular juridical days of 
the October term, A. D. 1 Ane 
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orable David J. Brewer, circuit judge, and the Honorable Moses 
H district oo following proceeding was had and en- 
tered o 


4 


record in said court and in said cause, to wit: 
Order. New Trial Denied and Judgment for Defendant on Verdict. 
Hiram M. FRENCH ) 
v8. ban. 
Assyria HALL. 


Action on an account. 


At this day comes the said defendant, by B. F. Montgomery, E. 
quire, his attorney, and the motion of the said plaintiff for a new 
trial of the issues herein journed having heretofore come on to be 
heard, and having been asgued by counsel and having been taken 
under advisement by the court, and the court being now sufficiently 
advised in the premises, it is ordered by the court, for good and 
— reasons to the court appearing, that the said motion be de- 
nied. 

Thereupon, on motion of the said defendant, it is ordered by the 

. court that judgment be entered upon the verdict of the jury herein. 
Wherefore it is considered by the court that the said t 
go hence hereof without day, and have and recover of and 
17 from the said plaintiff his costs by him in this behalf laid 
| out and expended, to be taxed, and have execution therefor — 


And afterwards and on, to wit, the 27th day of October, A. D. 
1884, the same being one of the regular juridical days of the October 
term, A. D. 1884, of said court—present, the hon e Moses Hallet, 
district judge—the following proceeding was had and entered of 
record in said court and in said cause, to wit: 


Order. Thirty Days to File Bill of Exceptions. 
Hiram M. FRENcH: 
v8. pan 
Assyria HALL. 
Action on an account. 
At this day comes the said plaintiff, by M. B. Carpenter, Esq., his 
attorney, an Mey G80). on his motion, it is ordered by ony nt 


that he have thirty (30) days from this day within which time to 
file his bill of exceptions reserved by him on the trial of this cause. 


And afterwards and on, to wit, the 25th day of November, A. D. 
1884, came again the said plaintiff, by his attorney aforesaid, and 
filed in said court and in said cause his bill of the exceptions reserved 

by him upon the trial of the issues herein.. And the said bill 
18 exceptions is in words and figures as follows, to wit: 
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10 HIRAM M. FRENCH v Arni HALL. 


Bill of Exceptions. 
Unrrep States or AMERICA, g a 
District of Colorado, 
In the Circuit Court of the United States within and for said Dis- 
trict. 


Hrram M. Frencu, Plaintiff, vs. Assyria HALL, Defendant. 
Plaintiffs bill of exceptions. 


Be it remembered that on the second trial of the issue joined, 
before Moses Hallet, district judge of said district, in said court pre- 
siding, and a jury, the plaintiff, to maintain the issue on his 
gave evidence tending to prove that the defendant Hall promi 
to pay him five thousand dollars ($5,000) for his services in assisting 
the defendant to make sale of certain mining property in which he 
was interested. The defondant, to maintain the issue on his part, 
gave evidence tending to prove that he never promised to pay plain- 
tiff any sum whatever. And the defendant, while on the stand as 
@ witness, on cross-examination, testified that he never told an 

one that he promised to pay plaintiff the sum of five thousan 


19 dollars ($5,000), and further testified that he never told the 
attorney of plaintiff, Mason B. Carpenter, that he promised 
to pay plaintiff the sum of five thousand dollars ($5,000). 


he plaintiff, in rebuttal, offered as a witness the said attorney, 

B. Carpenter, who was the sole attorney of plaintiff in con- 

ducting the trial of said cause, and who offered to testify that the 

defendant, Hall, had told him, the said Carpenter, that at a certain 

time and place he, the defendant, promised to pay the plaintiff, 
French, the sum of five thousand dollars ($5,000). 


But the court refused to allow the said Carpenter to be sworn as 


a witness for plaintiff, because he was acting as an attorney for 
plaintiff in conducting the trial of said cause. 

And the counsel for plaintiff then and there excepted to such 
ruling of the court. 

Afterwards, and upon motion for new trial, the court said that the 
said Carpenter was in fact competent to testify as a witness for 
plaintiff, but that his testimony was not offered at the proper time; 
that the testimony of the witness Carpenter was receivable only in 
chief and upon the ary ute opening, and not in rebuttal. This 
being the second trial of the cause, 8 was not surprised by 
the testimony of deſendant Hall, and it was his duty to give in chief 
and in his opening all evidence as to admissions by defendant, as 
well as other matters. For this reason the motion for a new trial 
was denied, to which ruling plaintiff also then and there excepted. 

And because these several matters do not appear by the record 

herein, the plaintiff brings this his bill of exceptions, and 
20 prays his honor, the district judge of said district, who pre- 
sided at the trial, to sign and seal the same and make it part 
of the record herein, which is accordingly done. 
(S'g’d) MOSES HALLETT, [searz.] 
Dist. Judge. 


—— — — — — 
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HIRAM u. PRENCH VS. ASSYRIA HALL. 11 
(Endorsed:) 1411. Hiram M. French vs. Assyria Hall. Bill of 
exceptions. Filed Nov. 25, 1884. (S’g’d) Edward F. Bishop, clerk. 


And afterwards and on, to wit, the 7th day of September, A. D. 
1885, came again the said plaintiff, by Messrs. Amos Steck and M. 
B. Carpenter, his attorneys, and filed in said court and in said cause 
his bond, and sued out of said court a writ of error and citation to 
the Supreme Court of the United States. And the said bond is in 
words and figures as follows, to wit: 


Bond. 
Tue Unrrep States or AMERICA, District of Colorado: 


Know all men by these presents that Hiram M. French, as princi- 
pal. and James M. Strickler and Mason B. Carpenter, as sureties, are 
eld and firmly bound unto Assyria Hall in the full and just sum 
of two hundred dollars, to be paid to the said Assyria Hall, to which 
payment, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and severally, firmly by these 
yresents. Sealed with our seals and dated this 4th day of Septem- 
r, in the year of our Lord one thousand eight —— and 
— | 
Whereas lately at the October term, A. D. 1884. of the cir- 
cuit court of the United States for the district of Colorado, in 
a suit pending in said court between Hiram M. French, plaintiff, 
and Assyria Hall, defendant, judgment was rendered against the 
said Hiram M. French, and he having obtained a writ of error to 
reverse the judgment of the said court on a citation directed to the 
said Assyria Hall, citing and admonishing him to be and appear at 
a term of — Supremo Court of the United States, to be held at Wash- 
ington, D. C., on the second Monday of October next: 

Now the condition of the above obligation is such that if the said 
Hiram M. French shall prosecute said writ of error to effect, and 
answer all damages and costs if he fail to make good his plea, then 
the above obligation to be void; else to remain in full force and 
virtue. 
(Sg d) HIRAM M. FRENCH. SEAL. 

JAMES M. STRICKLER. _[seat. 
MASON B. CARPENTER. [seat. 
Approved. 


MOSES HALLETT, Judge. 
STaTE OF CoLORADO, } see 


County of Arapahoe, 

Jas. M. Strickler and Mason B. Carpenter, sureties on the within 
bond, being each first duly sworn, depuses and sait!: that he is worth, 
in real estate & personal property, the sum below set opposite his 

name—that is to say, over one thousand dollars each, over 


22 and above all his jot debts and liabilities, and in property 


subject to levy and sale upon execution. 
(Sg d) JAMES M. STRICKLER. 
MASON B. CARPENTER. 


— ñꝛñ (ͤ —— — —•— 


12 HIRAM M. FRENCH vs. ASSYRIA HALL. 


Subscribed and sworn to before me at Denver, this 4tin day of Sep- 
tember, A. D. 1885. 
[SEAL. ] (Sg d) W. N. McBIRD, 
Notar Public. 


(Endorsed :) Gen. No. 1411. Circuit court of the United States, 
district of Colorado. Hiram M. French vs. Assyria Hall. Bond, 
$200. Filed this 7 day of Sept., A. D. 1885. (S’g’d) Edward F. 
Bishop, clerk. 


23 Writ of Error to Circuit Court U. S. District of Colorado. 


Unitep Srarzs OF AMERICA. 


UNITED STATES OF aggre nis 
istrict of Colorado, ; 


The President of the United States to the judge of the circuit court 
of the United States for the district of Colorado, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court, between 
Hiram M. French and Assyria Hall, a manifest error hath happened, 
to the great damage of the said Hiram M. French, as by his com- 
plaint appears, we, being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinct — openly. you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington, D. C., on 
the second Monday of October next, in the said Supreme Court to 
be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 5th day of September, in the year 
of our Lord one thousand eight hundred and eighty-five and of the 
Independence of the United States the 110th year. 


[Seal United States Circuit Court, District of Colorudp.] 
EDWARD F. BISHOP, Clerk. 


MOSES HALLETT, Judge. 


24 Return. 


THe UxIrED STATEs OF AMERICA, 

District of Colorado, E 

In obedience to the command of the within writ, I herewith trans- 
mit to the honorable Supreme Court of the United States a dul 

certified transcript of the record and proceedings in the within-enti- 

tled case, together with all things concerning the same. 


Allowed by— 
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HIRAM M. FRENCH VS. ASSYRIA HALL. 13 


Witness my hand and the seal of said circuit court, at Denver, in 
said district, this 18th day of September, A. D. 1885. 


[Seal United States Circuit Court, District of Colorado. | 


EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


[Endorsed :] Gen. No. 1411. Circuit court of the United States. 
Hiram M. French, plaintiff in error, vs. Assyria Hall. Writ of error 
to circuit court U. g district of Colorado. Filed in circuit court of 
the U. S. this 7th day of Sept., A. D. 1885. Edward F. Bishop, 
clerk, by , deputy clerk. Amos Steck & M. B. Carpenter, attor- 
ney- for plaintiff in error. 


25 & 26 Citation. 
Tue Unirep Srates or AmeEr:ca, District of Colorado: 
U. S. Circuit Court. 


The United States of America to Assyria Hall or B. F. Montgom- 
ery, his attorney, Greeting : 


You are hereby cited and admonished to be and appear at a term 
of the Supreme Court of the United States to be holden at Washing- 
ton, D. C., on the second Monday of October next, pursuant to a 
writ of error filed in the clerk’s office of the circuit court of the 
United States within & for the district of Colorado, wherein Hiram 
M. French is plaintiff in error and you are defendant in error, to 
show cause, if any there be, why the judgment rendered against the 
suid plaintiff in error, as in the said writ of error mentioned, should 
not corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Moses Hallett, judge of the circuit court 
of the United States for the district of Colorado, this 5th day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 


eighty-five. 
MOSES HALLETT, Judge. 


27 Proof of Service. 


Tue United States oF AMERICA, \ aap 
District of Colorado, : 


On this 7th day of September, A. D. 1885, personally appeared 
Mason B. Carpenter before me, the subscriber, a clerk of the circuit 
court of the United States for the district of Colorado, and makes 
oath that he delivered a true copy of the within citation to B. F. 
Montgomery, attorney of record for the within- named defendant in 
error, Assyria Hall, on said 7th day of September, 1885, at Denver, 
in the county of Arapahoe and district of Colorado aforesaid. 

MASON B. CARPENTER. 


— — 
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5 1 to and subseribed before me this 7th day of September, A. 
[Seal United States District Court, District of Colorado.] 
EDWARD F. BISHOP, 
Clerk District Court L. &, 
By F. W. TUPPER, 
Deputy Clerk. 


[Endorsed :] Gen. No. 1411. Circuit court of the United States, 
district of Colorado. Hiram M. French, plaintiff in error, vs. Assyria 
Hall, defendant in error. Citation. Filed in circuit court of the 
U. S. this 7th day of Sept., A. D. 1885. Edward F. Bishop, clerk, 
by ——, deputy clerk. Amos Steck & M. B. Carpenter, attorneys 


for plaintiff in error. , 


28 UxrTRD Srates oy AMERICA, rae 
District of Colorado, 

I, Edward F. Bishop, clerk of the circuit court of the United States 
for the district of Colorado, sitting at Denver, do hereby certify the 
above and foregoing.to be a true, perfect, and complete transcript 
and copy of the record and proceedings heretofore had and entered 
of record in said court and in a certain cause lately in said court 
pending, wherein Hiram M. French was plaintiff, and Assyria Hall 
was defendant, as fully and completely as the same still remain on 
file and of record in my office. 

In testimony to the above I do hereunto sign my name and affix 
the seal of said court, at Denver, in said district, this 18th day of 
September, A. D. 1885. 

[Seal United States Circuit Court, District of Colorado.] 
EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


Transcript 5.75. 


Endorsed on cover: Colorado C.C. U.S. No. 1002. Hiram M. 
French vs. Assyria Hall, plaintiff in error. Filed October 2, 1885. 
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—IN THE— 


SUPREME CouRT 


—OF THE— 


UNITED STATES. 
OCTOBER TERM, i865. 


No. 1002. 


HIRAM M. FRENCH, PLAINTIFF IN ERROR, 
VS. 


ASSYRIA HALL, DEFT. IN ERROR. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLORADO. 


ASSIGNMENT OF ERRORS. 

Now comes the said Hiram M. French, plaintiff in error, 
and says that in the record and proceedings aforesaid there is 
manifest error, in this, to- wit: 

1. The court erred in refusing to allow the attorney, a 


— 


— 


witness produced by plaintiff, to be sworn and examined on 
behalf of plaintiff. 

2. The court erred in overruling the plaintiff’s motion 
for new trial, by reason whereof the said French prays that 
the said judgment may be reversed. 

AMOS STECK, 
M. B. CARPENTER, 
Attorneys for French. 
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BRIEF AND ARGUMENT OF PLAINTIFF 
IN ERROR. 


In this case the error assigned relates to the refusal to 
allow an attorney to be sworn as a witness. The refusal was 
based upon the sole ground that the witness offered was the 

attorney. No objection was made by the counsel for defend- 
ant. The court made no objection on trial that the evidence 
was not rebuttal, but refused to allow attorney to bea witness 
as a matter of law. 

The authorities in the United States do not sustain the 
position, but are to the effect that a witness cannot be excluded 
merely because hia testimony is to be given in behalf of his 
client. 


Potter vs. Inhabitants.of Ware, 1Cush. 519. 

Chaffee vs. Thomas, 7 Cow. 358. 

Newman vs. Bradley, 1 Dall. 240. 

Miles vs. O’Hara, 1 S. and R. 32. 

Geisse vs. Dobson, 3 Whart. 34. 

Slocum vs. Newby, 1 Murph. 423. 

Reid vs. Coleock, 1 Nott and McC. 592. 
Chadwick vs. Upton, 3 Pick. 442. 

Jones vs. Savage, 6 Wend. 658. 

Com'nwlth vs. Moore, 5 J. J. Marsh. 655. 

Bandigree vs. Hale, 13 Johns. 125. 

Robinson vs. Dauchy, 3 Barb. 20. 

Little vs. McKeon, 1 Sandf. 607. 


This was the second trial. A verdict for plaintiff had 
heen set aside on the mere whim of the judge. 

It became the duty of the attorney to introduce his tes- 
timony in behalf of his client because of the action of the 
judge. The plaintiff and defendant gave the evidence touch- 
ing the issue and they only testified concerning the promise. 

Record folio 18. 


a en 


The testimony of the attorney became material to con- 
tradict the defendant. On cross examination the foundation 
for rebutting defendant’s evidence was made by plaintiff. 
Defendant was asked whether he ever told any one that he 
promised to pay plaintiff five thousand dollars. Theattorney 
was offered asa witness to contradict defendant. The evi- 
dence was offered to impeach defendant. He could not be 
impeached until he had testified. The plaintiff could not 
tell beforehand that Hall would deny having told the attorney. 
The testimony was proper in rebuttal. It was not cumulative 
to the testimony of the plaintiff. | 


Fain vs. Cornett, 25 Ga. 184. 
Seaton vs. Chapman, 65 Me. 126. 


The question as to whether the evidence offered was or 
was not rebuttal testimony was not raised by court or counsel 
upon trial. The judge presiding at the trial found as a matter 
of law, when the motion for new trial was argued, that be was 
wrong in his law, and put into the bill of exceptions the excuse 
given when deciding the motion for a new trial. We submit 
that it has no place in the bill of exceptions and only shows to 
what straights the court was driven to defeat the plaintiff, who 
once recovered judgment for the amount of his claim. 


AMOS STECK, 
M. B. CARPENTER, 
Attorneys for Flaintiff in Error. 
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HIRAM M. FRENCH. 
Plaintiff in Error, 


* No. 


ASSYRIA HALL, 
Defendant in Error. 


BRIEF AND ARGUMENT OF DEFENDANT IN ERROR. 


EDWARD O. WOLCOTT, 
Attorney and of Counsel for Defendant in Error. 
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IN THE 
SUPREME COURT 
* UNITED STATES. 
7 | OCTOBER TERM, 1885. 


—— - 


HIRAM M. FRENCH, 
Plaintiff in Error. 


3 VS. No. 1002. 
+ ASSYRIA HALL, 
7 Defendant in Error. 
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BRIEF AND ARGUMENT OF DEFENDANT IN ERROR. 


— — 


STATEMENT OF CASE. 


This action was brought to recover the sum of five 
thousand dollars ($5,000) upon an alleged promise of the 
defendant in error to pay that sum to plaintiff in error for 


2 


his services in assisting to make a sale of certain mining 
property, in which defendant in error was interested. 


Upon the trial in the court below evidence was given 
in behalf of the plaintiff which tended to show that the 
defendant had made such promise. The promise, if any 
was made, was oral, and not in writing. It was the second 
trial of the case. At the close of the plaintiff’s evidence 
the defendant was called asa witness in his own behalf, and 
upon his direct examination gave evidence which tended to 
prove that he had never made the promise alleged by the 
plaintiff, nor any promise in the premises. Upon his cross- 
examination he testified not only that he never promised to 
pay this sum, or any sum, to the plaintiff, but he also testi- 
fied that he had never told anyone that he had promised to 
pay the plaintiff the sum of five thousand dollars (55, ooo.) 
Plaintiff’s counsel, in the course of the cross-examination, 
asked the defendant whether he had not told him that he 
promised to pay the plaintiff the sum of five thousand dol- 
lars ($5,000) for such services. To this interrogatory the 
defendant responded that he had not. 


At the close of the defendant’s evidence plaintiff’s 
counsel asked to be sworn as a witness, and offered to tes- 
tify that defendant had told him that he had promised to 
pay the plaintiff the sum mentioned. The Circuit Judge 
refused to permit plaintiff’s counsel to be sworn as a wit- 
ness, because he was acting as an attorney for plaintiff in 
conducting the trial of the case. This was assigned for 
error, upon which was based a motion for a new trial. Upon 
the decision of that motion the court below said in effect 
that plaintiff's counsel was in fact competent to testify as a 
witness, had his testimony been offered at the proper time, 
but that the testimony was receivable only in chief and 
upon the plaintiff's opening, and not in rebuttal. This 
being the second trial of the cause, plaintiff was not sur- 
prised by the testimony of the defendant, and it was his 


} 
! 
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duty to give in chief and in his opening all evidence as to 
admissions by defendant, as well as other matters. For this 
reason the motion for a new trial was denied. This state- 
ment of the Circuit Judge is embodied in and constitutes a 
part of the bill of exceptions in this case. 


POINTS. 


I. 


That an attorney is a competent witness in behalf of 
his client, although he may be engaged in the condnct of a 
trial, is, probably, now well settled, nevertheless the incon- 
sistency of the relation of witness and counsel is such that 
all courts have discouraged the practice of permitting coun- 
sel to testify upon the trial of causes which they have in 
charge. It has been the practice ofthe Circuit Judge before 
whom this cause was tried, to uniformly refuse to permit 
counsel to be sworn as witnesses when engaged in the trial 
of a cause, except to prevent injustice. This course has 
been long continued in the District of Colorado, and has 
undoubtedly done much to prevent conduct on the part of 
counsel in this particular which may be characterized as at 
least unbecoming an attorney, if not improper and inde- 
cent. There is no prescribed rule in this district in this 
respect, but the practice has been uniform and long con- 
tinued. Of this plaintiff’s counsel must have been well 
advised. In view of this fact it was imperatively necessary 
that the statement or admission of defendant, which he 
offered himself as a witness to prove, should have not only 
been admissible, but should have been given at the proper 
time. 

The sentiment of the courts and the profession upon 
the subject under discussion, is well expressed in “Weeks 
on Attorneys at Law,” section 124. “It has been doubted,” 
says Wharton, in his recent admirable work on law of evi- 
dence in civil issues, “ whether a lawyer, who in any capac- 
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ity has addressed a jury in a cause, will be permitted to 
testify in the same cause as a witness; though, as this 
might, in extraordinary cases, work injustice, the exclusion 
should be confined to those instances in which the attempt 
is recklessly and unnecessarily to unite the functions of 
counsel and witness. The mere fact that the case has been 
opened by an attorney who has previously cross-examined 
witnesses on the other side, does not make him incompe- 
tent as a witness for his client. Where, however, counsel 
thus become witnesses, it may be a proper exercise of the 
discretion of the court to prohibit them from subsequently 
addressing the jury on the case thus made up; and the 
testifying of the counsel should be confined to extreme 
cases, as to which there is no other proof.” See 


Cobbett vs. Hudson, 1 Ellis and Blackburn 
Rep., 11. 

Ross vs. De Moss, 45 IIl., 447. 

Follansbee vs. Walker, 72 Penn. State 230. 


II. 


That the Circuit Judge was right in his position that 
proof of the admission claimed to have been made by 
defendant should have been offered by plaintiff as a part of 
his evidence in chief, is manifest. It was in no case 
properly admissible in the rebuttal of anything to which 
defendant had testified. It is true that the admission of the 
testimony at the time it was offerea was discretionary with 
the court, but the exercise of that discretion in the exclu- 
sion of the testimony at the time it was offered will not be 
reviewed by this court. The reason for the refusal to listen 
to the testimony of the counsel as witness is not material. 
The plaintiff was not entitled to introduce this evidence at 
that stage of the trial. It was a part of his evidence in 
chief. This is apparent from the nature of the issue tried. 
The action was based upon a parol promise to pay. Evi- 
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dence of the admission of the defendant that he had made 
such promises was as much a part of plaintiff’s affirmative 
case as any other evidence which might properly be given 
upon that subject. The court so held in deciding the 
motion for a new trial. The question is fairly presented, 
whether the discretion which is vested in the trial court, as 
to the order of proof and the conduct of the trial may be 
reviewed by this court, in the absence of any fact or circum- 
stance tending to show either that this discretion was 
abused or its exercise refused. 


In the case of the Philadelphia and Trenton Railroad 
Co. vs. Stimson, 14 Peters, 448, it is held that “the order of 
introducing evidence and the times when it may be intro- 
duced, are matters of practice within the discretion of the 
Circuit Court, and upon a writ of error this court will not 
revise its decision.” In the course of his opinion, Story, J., 
says: “The mode of conducting trials, the order of intro- 
ducing evidence, and the times when it is to be introduced, 
are properly matters relating to the practice of the Circuit 
Courts, with which this court ought not to interfere, unless 
it shall choose to prescribe some fixed general rules on the 
subject, under the authority of the act of Congress. Prob- 
ably the practice in no two States of the Union is exactly 
the same; and, therefore, in each State the Circuit Courts 
must necessarily be vested with a large discretion, in the 
regulation of their practice. If every party had a right to 
introduce evidence at any time, at his own election, without 
reference to the stage of the trial in which it is offered, it is 
obvious that the proceedings of the court would often be 
greatly embarrassed, the purposes of justice obstructed, 
and the parties themselves surprised by evidence destruct- 
ive of their rights, which they could not have foreseen, or 
in any manner have guarded against. It seems to us, there- 
fore, that all courts ought to be, as indeed they generally 
are, invested with a large discretion on this subject, to pre- 


vent the most mischievous consequences in the administra- 
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tion of justice to suitors; and we think that the Circuit 
Court possesses this discretion in as ample a manner as 
other judicial tribunals. We do not feel at liberty, there- 
fore, to interfere with the exercise of this discretion; and, 
indeed, if we were called upon to say upon the present 
record, whether this discretion was, in fact, misapplied or © 
not, we should be compelled to say that we see no reason 
to doubt that it was, under all the circumstances, wisely 
and properly exercised. It is sufficient for us, however, 
that it was a matter of discretion and practice, in respect to 
which we possess no authority to revise the decision of the 
Circuit Court.” 

In Johnstone vs. Jones et al., 1 Black, 210, it is held 
that, “this court will not interfere with the discretion of the 
court in refusing evidence offered in rebuttal, which should 
have been introduced at first as evidence in chief.” 

No error is disclosed by the record. The judgment 
should be affirmed. 


EDWARD O. WOLCOTT, 
Attorney and of Counsel for Defendant in Error. 
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SUPREME COURT 
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UNITED STATES. 
OCTOBER TERM, 1585. 
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HIRAM M FRENCH, 
Phrintii in Error, 
re, No. 1002. 
ASSYRIA HALL, 
Defendant 11 Rrvor. 
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Brief and Argument of Defendant . 


IN ERROR. 


Epwarp O. Wos corr. 
Att'y and of Course! for Defeatint in Error. 


- SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 196s. 


No-256- 20 


> 


E. G. HANRICK, PLAINTIFF IN ERROR, 


* 


DA. 


ELIZA M. O'BRIEN, PHILLIP O'BRIEN, AND WILLIAM 
BRADY. 


* . 
. 
* 


IN ERROR TO THE CIRUUIT COURT OF THE UNITED STATES on 
THE NORTHERN DISTRICT OF TEXAS. , 


FILED AUGUST 16, 1883. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 256. 


E. G. HANRICK, PLAINTIFF IN ERROR, 


S| 


ELIZA M. O’BRIEN, PHILLIP O’BRIEN, AND WILLIAM 
BRADY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRIGT OF TEXAS. 


INDEX. 
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2nd. A tract of land containing five leagues, more or less, and 
known as a grant of five leagues, to Pedro Zarza. 

3d. A tract of land containing one league and known as the 
Rafael D’Aguire grant, all of said tracts of land being situated in 
the county of Falls, State of Texas, for a more particular description 
of which reference is made to Exhibit “A,” hereto attached and 
made a part of this petition. 

That said tracts of land are reasonably worth the sum of two 
hundred thousand dollars. 

That the said Edward Hanrich left surviving him as his next of 
kin and sole heirs two brothers, named respectively John and James 
Hanrich, and one sister, named Elizabeth O rien, the widow of one 

Martin O’Brien, and one nephew by a deceased brother, to wit, 
7 the defendant, Edward G. Hanrick. That the said John Han- 

rick died intestate.and without lawful issue, he never having 
married, on the — day of ——, A. D. 1871, in the county of Wexford, 
Ireland, ever having been a citizen of the United Kingdom of Great 
Britain and Ireland, and being at the time of his death seized of the 
interest in said tract of land inherited by him from the said Edward 
Hanrick, deceased, to wit, an undivided one-fourth interest. That the 
said James Hanrick died intestate on the — day of ——, A. D. 1875, in 
the county of Wexford, Ireland, he also ever having been a citi- 
zen of said kingdom and being at the time of his death seized of 
the interest in said tracts of land inherited by him from the said 
Edward and John Hanrick, to wit, an undivided one-third interest 
in the same. 

That the said James Hanrick left surviving him as his sole and 
only heirs five children, to wit, Nicholas, Annie, and Ellen Hanrick, 
Elizabeth Clare, and Catharine O’Neill, and four grandchildren, the 
children of a deceased daughter, to wit, Mary, Robart, Eliza, and 
Bridget Whelan. 

That administration upon the estate of the said Edward Han- 
8 rick was long since closed, and that the lands hereinbefore 
. named have never been partitioned among his heirs or parties 
claimingunderthem. That under and by virtue of the general public 
statutory laws of the United —— of Great Britéain and Ireland all 
the rights of citizens and natural- horn subjects of said kingdom, both 
in and to the acquisition, taking, holding, and disposition of real and 
personal property of every description situated in said kingdom, are 
expressly given to and conferred upon aliens, and that by virtue of 
said laws a citizen of Texas or of the United States of America is en- 
titled to all the rights and interests in and to real and personal prop- 
erty of every description situated in said kingdom that a citizen of 
said kingdom is entitled to, and a title to real and personal property 
of every description situated in said kingdom may be derived 
through, from, or in succession to a citizen of the United States in 
the same manner in all respects as though from or in succession to a 
citizen of said kingdom. 
That on the — day of ——, A. D. 1878, the said Eliza 
9 O’Brien, of Wexford county, Ireland, was, by virtue of the 
facts hereinbefore set forth, seized of an undivided one-third 
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interest in and to the tracts of land hereinbefore named. That on 
said day last named she conveyed all her right, title, and interest in 
and to the same to the said defendant, Eliza M. O’Brien, of the State 
of New York, then of the State of Massachusetts. 

That afterwards, on the — day of ——, A. D. 1878, the said 
Eliza M. O’Brien, being still seized of the said undivided one-third 
interest, conveyed to her as aforesaid, did, by an instrument in writ- 
ing duly executed and acknowledged, and joined by her husband, 
Philip O’Brien, convey to Wm. Brady, of New York, an undivided 
one-half of the undivided interest in said lands conveyed to her by 
the said Eliza O’Brien, thereby vesting in the said Brady an undi- 
vided one-sixth interest in the same. , 

That on said day last aforesaid the said Eliza M. O’Brien was, to- 
gether with the said Wm. Brady, seized and possessed of an undi- 
vided one-third interest in and to said tract of land. That after- 
wards, to wit, on the 1st day of January, A. D. 1879, the said Edward 
G. Hanrick unlawfully entered upon and dispossessed plaintiffs of 

their interest in said tract of land and forcibly ejected 
10 plaintiffs therefrom, and denies, and still denies, plaintiffs’ 

right to enjoy the same, or any portion thereof, and with- 
holds and has withheld from plaintiffs’ possession thereof, or any 
part thereof, to plaintiffs’ damage $100,000. 

The premises considered, plaintiffs pray that the defendant be 
cited, as the law directs, to answer this petition, and that on final 
hearing they have judgment against said defendant, decreeing and 
vesting in them, or either of them, an undivided one-third interest 
in said tract of land described in said “ Exhibit A” and that a writ 
of possession issue for same, and costs of suit and all other relief, 
both general and special, and plaintiff- will ever pray, ete. 

J. T. BRADY, 
Att’y for Plaintiffs. 


The exhibit attached and made a part of the petition is in words 


and figures, to wit: 


„ Exuibit A.” 
I. Tract Number One. 


The same containing eleven leagues of land originally 

11 granted to Atanacia or Atanacio de La Serda, being situated 

in the county of Falls, State of Texas, on the east bank of the 

Brazos river, at and near the entrance therein of an old bed or chan- 

nel called the old bed of the river, and bounded and described as 
follows, to wit: 

Beginning at a stake on the bank of said river near the old bed 
aforesaid, from which a sycamour- ten in. dia. bears S. 47° W. 15 
varas distant, and another 15 in dia. bears S. 841 W. 21 varas; 
thence running S. 62 E. 27,626 varas to a stake in prairie; thence 
N. 28 W. 10,000 varas to a stake in prairie; thence running north 
62 W. 28,976 varas to a stake in bank of said river, from which a 
poplar 12 in. bears S. 58 E. 10 varas, and another 6 in. dia. bears S. 
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81 E. 22 varas; thence following the meanders of said river to the 


lace of beginning. 
r best II. Tract Number Two. 


The same being in two bodies of land situated in Falls county, 
State of Texas, formerly granted by the proper officers of the State 
of Cohuila and Texas to Pedro Zarza by his attorney-in-fact, Robert 
M. Williams, and described and bounded as follows: : 
| The first of said bodies of land, containing four leagues, 
12 more or less, adjoining the survey of Ignacio Golinda, begin- 

ning at the lower corner of said survey on the right of bank 
of the Brazos river; thence S. 62 W. following the lower line of said 
survey 19,330 varas to the second corner of this tract; thence S. 28 
E. 5,000 varas to the third corner; thence N. 62 E. 21,730 varas to 
the Brazos river for the north corner; thence up the river with its 
meanders to the place of beginning. The other tract of land, con- 
taining one league, beginning at the west or northwest corner of the 
survey of the two leagues of Juan Jose Acosta; thence S. 62 W. 
10,000 varas; thence S. 28° E. 5,000 varas; thence N. 62 E. 10,000 
vaaas ; thence N. 28 W. to the place of beginning. 


Tract Number Three. 


A tract of land containing one league, more or less, the same 
being a portion of eleven leagues of land granted to Rafael de 
Aguire, being situated in Falls county, Texas, on a branch of Cow 
Bayou : inning at the S. W. corner of two leagues of land 
granted to Juan Jose Acosta, which is a stake in the up-er boundary 

of four leagues granted to Jose Antonio Monchaca, from 
13 which a cedvr 5 in. dia. bears N. 47° E. 14 varas distant, 

and an elm 6 in. dia. bears S. 32 W. 10,000 varas to stake in 
boundary for the second corner; thence W. 28° W. 2,500 varas to 
the S. W. corner of a league of land granted to Pedro Zarza; thence 
N. 62 E. with the southeast boundary 10,000 varas to the S. E. cor- 
ner in S. W. boundary of the land of Acosta; thence S. 28 E. to the 


beginning. 
Answer of E. G. Hanrick. 


Answer of Edward G. Hanrick. Process issued to the defendant, 
and on the 6th day of April, A. D. 1880, the following demurrer 
and answer filed, endorsed, to wit: No. 14. Eliza M. O’Brien et al. 
vs. E. G. Hanrick. Filed April 6th, A. D. 1880. J. H. Finks, clerk. 
Goodrich and Clarkson, att’ys. 


In U. S. Circuit Court for the 5th Circuit and Northern District of 
Texas at Waco. 


ELIzA M. O'BRIEN et al. 
v8. No. 14. 

E. G. Hanrick. 
Comes the defendant in the above-styled cause by his attorneys, 


and, excepting to plaintiffs’ petition herein filed, says: The same is 
insufficient, because 
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14 Ist. It appears from said petition that all persons interested 
in the subject-matter in controversy are not made parties. 
2nd. Because it appears froin said petition that the vendor of 
plaintiffs was, at the date of the death of Edward Hanyick, viz., in 
1865, an alien, and not entitled to inherit any portion of the estate 
of said deceased, situated in the State of Texas, nor does said peti- 
tion show any right in plaintiffs. . 
3d. Because it appears that nine years and more have elapsed 
since the death of said Edward Hanrick: wherefore if the plaintiffs 
or their vendor ever had right they are now barred by lapse of time. 
. 4th. And further excepting to that part of said petition which 
alleges that in 1870 a general public statutory was enacted in said 
Kingdom of Great Brittain, conferring on aliens the full rights of 
natural-born subjects of said kingdom, because the same can have 
no effect upon rights vested before that time, and because the same 
presents no issue material to the determination of this cause: 
15 whereſore the same should be struck out. 
GOODRICH & CLARKSON, 
For Def’t E. G. Hanrick. 


And further this def’t demurs and says that said petition presents 
no cause of action against this def’t, anal of this he prays judgment 
of the court. 

And, answering said petition, this def’t denies all and singular 
the allegations therein contained and demands proof. 

And, further answering, this def’t comes and defends the wrongs, 
injuries, and tresspasses therein charged — him, and says that 
he is not guilty as therein alleged. and puts himself upon the 
country. 

N GOODRICH & CLARKSON, 
Atty’s for E. G. Hanrick. 


16 And afterwards, on August 4th, A. D. 1882, the following 
third amended petition was filed, endorsed, to wit: 


“No. 14. U. S. circuit court. Eliza M. O’Brien et al. vs. Ed. G. 
Hanrick. 3d amended petition. Filed August 4th, 1882. J. II. 
Finks, clerk.” 


Which is in words following : 


3d Amended Petition. 


In the Circuit Court of the United States for the Northern District 
of Texas, at Waco. 


Euiza M. O’Brien et al. 
v8. No. 14. 
Epwarkpb G. HAnrick. 


To the honorable judges of said court: 
And now comes the plaintiffs in the above-entitled cause and, 


with leave of the court first had and obtained, withdraw their second 


te 
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amended petition filed in said cause on the — day of ——, and file 
this their 3d amended original petition in lieu thereof and say: 

Your petitioners, William Brady and Eliza M. O’Brien, joined by 
her husband, Philip O’Brien, hereinafter styled —＋ — com- 

plaining of Ed. G. Hanrick and Ed. J. Gurley, hereinafter 
17 styled defendants, would respectfully represent unto your 

that plaintiffs reside in the county and State of New York 
and are citizens of State, and that defendants reside in the county of 
Falls, State of Texas, and are citizens of the State of Texas. 

That heretofore, to wit, on the — day of ——, 1865, one Edward 
Hanrick died intestate and left surviving him as his sole and only 
heirs one sister named Eliza, otherwise Elizabeth O’Brien, the wife 
of one Martin O’Brien, deceased, and two brothers named, respect- 
ively, John and James Hanrick, and one nephew, the defendant, 
Edward G. Hanrick. That said Edward Hanrick died seized and 
possessed in fee-simple of the lands described in Exhibit “A” hereto 
attached and made a part of this petition, the same being of the 
value of $200,000. That on the — day of „1871, the said John 
Hanrick died intestate and without issue of body, he never having 
married, and being at the time of his death still seized of the inter- 
est in said lands inherited by him from the said deceased Edward. 
That on the — day of ——, 1875, the said James Hanrick died in- 
testute and being at the time of his death still seized of the interest 

in said lands which be had inherited from the deceased Ed- 
18 ward. That the said James Hanrick left surviving him as 

his sole and only heirs five children, to wit, the said Annie, 
Ellen, and Nicholas Hanrick and the said Elizabeth Clare and 
Catharine O'Neil, and four grandchildren by a deceased daughter, 
the wife of the said Peter Whelan, to wit, the said Mary and Brid- 
get and Eliza and Robert Whelan. 

That on the — day of ——, 1878, the said Eliza O’Brien did con- 
vey to the said Eliza M. O’Brien, by deed of gift, all her interest in 
the lands described in said exhibit, the same being, as shown by 
the facts hereinafter set forth, an undivided one-third interest 
therein, and that afterwards, to wit, on the — day of ——, A. D. 
1878, the said Eliza M. O’Brien, joined by her husband, the said 
Philip, did convey to the said Wm. Brady one-half of the interest 
in suid lands conveyed to her as aforesaid by the said Eliza 
O’Brien, sister of the deceased Edward, the same bei ng an undivided 
one-sixth interest in said estate. That thus, by virtue of the facts 
set forth above, the said Eliza M. O’Brien and the said Wm. Brady 

were together, on the — day of January, A. D. 1879, seized in fee- 
19 simple of an undivided one-third interest in said lands; that 

afterwards, to wit, on the — day and year last aforesaid, the 
said Ed. J. Gurley and Ed. G. Hanrick did unlawfully enter upon 
said lands and forcible eject plaintiff therefrom, and have since with- 
held from them possession of the same to their damage $50,000. 
That at the time of the death of the said Edward Hanrick the said 
John and James Hanrick and the said Eliza O’Brrien, sister of the 
deceased Edward, were, and ever since continued to be, citizens of 
the United Kingdom of Great Britain and Ireland. That under 
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and by virtue of the general public statutory laws of said kingdom 
a title to real estate and personal property of every description situ- 
ated within said kingdom may be devised through, from, or in suc- 
cession to a citizen of the United States in the same manner in all 
respects as through, from, or in succession to a subject of said king- 
dom, and real and personal property of every description situated 
in said country may be acquired, held, and disposed of by a citizen 

of the United States in the same manner in all respects as by 
20 a subject of said kingdom. That since the first day of Jan- 

uary, 1873, the said Ed. G. Hanrick has been in possession of 
said lands to the exclusion of plaintiff, having denied, and still de- 


nying, their right to participate in the enjoyment of the use of same 


or of any part thereof, and has forcibly prevented, and still forcibly 
prevents, them from so doing. That the annual value of the rents 
and profits, and of the use and occupation of said lands by the said 
Ed. G. Hanrick, is the sum of ten thousand dollars per year for each 
year since said date, Ist day of January, 1873, down to the present 
time. That the said Ed. G. Hanrick has cut, felled, and carried 
away from said lands valuable growing trees since the Ist day of 
January, 1878, the same being of the value of $10,000, all of which 
he has appropriated to his own use and benefit. 

The premises considered, plaintiffs pray that the defendant be 
cited, as the law directs, to answer this petition; that on final hear- 
ing tuey have and recover of the suid Ed. J. Gurley and Ed. G. Han- 
rick an undivided one-third interest in said lands, and that a writ 

of possession issue for the same, and that they also have and 
21 recover of the said Ed. G. Hanrick the sum of $3,333.33 for 

each year since the first day of January, 1873, the same being 
their pro rata share of said rents and profits, and that they also re- 
cover of the said Hanrick the sum of $3,333.33, the same being their 
share of the damages occasioned by the destruction of said growing 
timber, and for all other relief, both general and special, to which 
the plaintiffs may, in the opinion of your honors, be entitled, and 


plaintiffs will ever pray, etc., ete. 
JOHN T. BRADY, 


Att’y for Plaintiffs. 
Exuinit A. 


Ist. A tract of land containing eleven leagues of land, granted to 
Antonio De La Serda, situated in Falls county, Texas. 
2nd. A tract of land containing five leagues, granted to Pedro Zarza, 
situated in Falls county, Texas. 
3d. A tract of land containing one league, granted to Rafael D. 
Aguire, situated in Falls county. 
22 4th. A tract of land containing ten leagues, granted to 
Rafael D. Arguire, situated in Williamson county, Texas. 
5th. A tract of land containing eleven leagues, granted to Miguel 
Davilla, situated in the counties of Bell, Milam, and Williamson, 
Texas. 
Gth. A tract of land containing one league, granted to Andrew 
Weaver, situated in the county of Liberty, Texas. 
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7th. A tract of land containing one-half league, granted to J. and 
W. De Rumze, situated in the county of Liberty, Texas. 


23 And afterwards on August 5th, A. D. 1882, the following 
citation was issued and endorsed, to wit: 


Citation to Ed. J. Gurley. 
U. S. Circuit Court, Northern District of Texas, at Waco. 
ELIzA M. O' BRIEx ef al. 
No. 14. 


v8. 
EpWARD G. HANRICK. 


Citation to Ed. J. Gurley, Falls county. Issued 5th day of August, 
A. D. 1882. 
J. H. FINKS, Clerk. 


And further endorsed, to wit: Returned and filed 8th day of 
August, A. D. 1882. J. H. Finks, clerk. 


The citation is as follows, to wit: 


United States Circuit Court, Fifth Circuit and Northern District of 
Texas, at Waco. 


The President of the United States of America to the marshal of a 
the northern district of Texas, Greeting : ) 


You are hereby commanded to summon Ed. J. Gurley, a resident 
citizen of the county of Falls, if to be found in your district, to be 
and appear before the hororable circuit court of the United 
24 States, at the next regular term thereof, to be holden for the 
fifth judicial circuit and northern district of Texas, at the 
court-room thereof, in the city of Waco, on the first Mandy, it being 
the second day of October next, to answer the third amended peti- 
tion in case No. 14, filed on the fourth day of August, 1882, of Will- 
iam Brady and Eliza M. O’Brien, joined by her husband, Philip 
O’Brien, Plaintiffs, against Ed. G. Hanrick and Ed. J. Gurley, 
defendants. 

The nature of the plaintiffs’ demand is as follows, to wit: An 
action to try title as well as for damages, as more fully appears b 
the accompanying certified copy of third amended petition, of which 

vou will serve the said Ed. J. Gurle with the accompanying certi- 
fied copy of said petition and Exhibit “A,” also with a true copy of 
this writ. Herein fail not, and due return of this writ make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the circuit court 
thereof, at Waco, this 5th day of August, in the year of our Lord 
eighteen hundred and eighty-two, and of the American Independ- 
ence the 106th year. 

[The Seal of the U. S. Circuit Court, N. D. of Texas. Waco.] 
J. H. FINKS, 
Clerk of said Court. 
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268 U. S. Marshal's Return. 


The U. S. marshal’s return upon the foregoing citation is us fol- 
lows: Received this writ on the 5th day of August, 1882, and I exe- 
cuted the same on the 7th day of August, 1882, by delivering to the 
within-named defendant, Ed. J. Gurley, in person, a certified copy 
of the third amended petition in this case, and Exhibit A—also a 
true copy of this writ. 

A. B. NORTON, 
U. S. Marshal Northern District of Texas. 
By W. F. LYNCH, 
Deputy. 


26 And afterwards, on October 3d, 1882, the fourth amended 
original petition was filed, endorsed, to wit: 


No. 14, U. S. Cireuit Court. Eliza M. O’Brien et al. va. Ed. G. 
Hanrick. Plaintiff’s 4th original amended petition. This action 
is brought as well to try title as for damages. Filed Octo. 3d, 1882. 
J. H. Finks, clerk. 


Which is in words and figures following, to wit: 
Plaintiffs’ 4th Ameyded Petition. 
E1.1za M. O’Brien ef al. vs. Enwarp G. IIANRICk. 


In Circuit Court of the United States for the Northern District of 
: Texus, at Waco. 


To the honorable judges of said court: 


And now come the plaintiffs in the above-entitled cause, and hav- 
ing dismissed the same as to Ed. J. Gurley, with leave of the court 
first had and obtained, withdraw their third amended petition, file 
on the 4th day of August, A. D. 1882, and substitute this their 4th 
amended petition in lieu thereof, and say that your petitioners, 

Eliza M. O'Brien, joined by her husband, Philip O’Brien, and 
27 William Brady, all of whom are hereinafter styled plaintifts, 

complaining of Edward G. Hanrick, hereinafter styled de- 
fendant, would respectfully represent and show unto your honors: 
That said Eliza M. O’Brien and her said husband, Philip O’Brien, 
and the said William Brady, reside in the city of New York, State 
of New York, and that they are citizens of said State of New York, 
and that the defendant, Edward G. Hanrick, resides in the county of 
Falls, State of Texas, and is a citizen of said State. That heretofore, 
to wit, on the day of „A. D. 1865, one Edward Hanrick 
died in Montgomery county, State of Alabama, intestate, and without 
issue of body, he never having married. 

That he left surviving him as his next of kin and sole and only 
heirs at the time of his death one sister, named Elizabeth O’Brien, 
two brothers, named respectively John and James Hanrick, and one 
nephew, named Edward G. Hanrick, the defendant, he being the 
son and only child of one Philip Hanrick, who died in the year A. 
D. ea who was another brother of the said Edward Hanrick. 
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That the said Elizabeth O’Brien resides in the county of Wexford, 
Ireland, and is, and ever hath been, an alien to the United States 
and a subject of Great Britain. 
28 That the said John Hanrick died intestate and without 
issue, he never having married, in the year A. D. 1870, in 
said county of Wexford, Ireland, he ever having been an alien to 
the United States, a subject of Great Britain. That the said James 
Hanrick died intestate in the year A. D. 1875, in said county of 
Wexford, he also ever having been an alien to the United States and a 
subject of Great Britain. That the said James Hanrick left surviv- 
ing him as his next of kin and only heirs four daughters, named re- 
spectively Elizabeth Clare, Catharine O’Neil, Annie, otherwise Ho- 
nora Hanrick, and Ellen Hanrick, and four grandchildren, the child- 
ren of a deceased daughter, and named respectively Mary, Elisa- 
1 Bridget, and Robert Whelan, and one son named Nicholas Han- 
rick. 

That the said descendents of the said James Hanrick resides in 
Ireland, except the said Nicholas, Annie, otherwise Honora, and 
— Hanrick, who reside in county of New York, State of New 

ork. 

That on the — day of ——, A. D. 1870, a general public statutory 

law was enacted in said Kingdom of Great Britain which hat 
29 been ever since and still is in full force and effect in said 
kingdom, which expressly extended to and conferred upon 
all aliens to said kingdom all the rights of natural-born subjects of 
said kingdom both in and to the acquisition, taking, holding, and 
disposition of real and personal property of every description situate 
within said kingdom, and expresely declared that a title to real and 
= property of every description within said kingdom should 
derived through, from, or in succession to an alien in the same 
manner in all respects as through, from, or in succession to a natural 
born subject of said kingdom. That under and by virtue of said 
statutory enactment a citizen of the United States became entitled 
to, and still is entitled to, all the rights of natural-born subjects of 
said kingdom both in and to the acquisition, taking, holding, and 
disposition of real aud personal property situated within said king- 
dom, and a title to real and personal property of every description 
whatsoever situate within said kingdom may be derived through, 
from, or in succession to a citizen of the United States in the same 
manner in all respects as through, from, or in succession to a nat- 
ural-born subject of said kingdom. 
30 That the said Edward Hanrick died seized and possessed of 
the following-described tracts of lands, owning the same in 
fee-simple, and the same being situate in the county of Falls, State 
of Texas. 

Tract number one, a certain tract of land known as the Atunacia de 
La Serda Eleven-league grant, situated in the county of Falls, on the 
left bank of the Brazos river, and bounded as follows, to wit: Begin- 
ning at a point where an old channel enters said river, called old 
bed of river, at a stake, from which fifteen varas a — ten in. dia. 
bears south 47° west and at 20 W. another, 15 in. dia., a hackberry, 
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ten inches in dia., and twenty-one varas south 84 west another ; 
thence N. 62 E. 27,626 varas, crossing a creek, called Isaac’s creek, 
to a stake in the plain for a corner; thence N. 28° W. 10,000 varas 
to another stake in the plain ; thence S. 62° Ww. 28,966 varas to a 
stake in the margin of said river, from which, 10 varas S. 38}° E., a 
cottonwood, 12 in. dia., another 6 in. dia., bears S. 87° E.; thence 
down the said Brazos river with its meanderings to the place of be- 

ginning and comprehending within its bounds one deed of 
31 eleven leagues of land, which said tract of land was granted 

to Mathew R. Williams as attorney for the said Antonacia de 
La Serda on the — day of „A. D. 1833. 

Tract number two, containing two parcels of land, situated in said. 
county of Falls, State of Texas, formerly granted by the proper 
officers of the State of Coahuila and Texas to Pedro Zarza, by 
his attorney-in-fact, Robert L. Williams, and described as follows, 
to wit: 

The first of said tracts containing four leagues of land, more or 
less, adjoining the survey of Ignacio Galinda, beginning at the lower 
corner of said survey, on the right bank of the Brazos river; thence 
south 62° W., following the lower line of said survey, 19,330 varas, 
to a stake, for second corner of this tract; thence S. 28° E. 5,000 v's 
to the third corner; thence N. 62° E. 21,730 varas to the Brazos 
river, for the fourth corner; ther ce up the river with its meanders 
to the place of beginning. 

‘The second of said tracts containing one league of land and be- 
ginning at the west or northwest corner of the survey of two 
eagues of Juan Jose Acosta; thence S. 62 W. 10,000 varas ; 
thence S. 28 E. 2,500 varas; thence N. 62 E. 10,000 varas; 
thence N. 28° W. to the place of beginning. 


Tract Number Three. 


The same being a tract of land lying and being in the county of 
Falls, and described as a part of the eleven-league tract granted to 
Rafael de Aguire, situated on a branch of Cow Bayou: 

Beginning at the southwest corner of two leagues of Jand, granted 
to Juan Jose Acosta, which is a stake in the upper boundary of four 
leagues, granted to Jose Antonio Manchaca, from which a cedar five 
in's in diameter bears N. 47° E. 14 v’s, and an elm 6 in. in dia. 
bears S. 32° W. 9 v’s; thence running south 62 west 10,000 varas to 
a stake planted in the said boundary for the second corner; thence 
N. 28° W. 2,500 varas to the southwest corner of a league of land, 
granted to Pedro Zarza ; thence N. 62° E. with the southeast bound- 
ary 10,000 varas to the southeast corner in southwest boundary of 
the land of Acosto; thence S. 28° east to the place of beginning, 
including one league of land more or less according to the original 

survey. 
33 Plaintiffs further represent that said tracts of land, of which 
the said Edward Hanrick died seized and possessed, are rea- 
sonably worth the sum of $200,000. | 
That there are on said tract of land, hereinbefore described, and 
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known as the Pedro Zarza prant, two plantations, each containing 
about one thousand acres of improved and til- able lands, and known 
and described respectively as “Hanrick’s Prairieand Bottom Farms” 
that the same are in the exclusive possession of the said defendant, 
Edward G. Hanrick, together with all the other tracts of land here- 
inbefore described, and that the said Edward G. Hanrick for many 
years past has appropriated, and still continues to appropriate, to his 
own exclusive use and benefit all the rents and profits arising from 
said tracts of land, and from said two plantations, said rents and 
profits being reasonably wortlt the sum, to wit, fifteen thousand 
dollars per annum. 

That all debts and claims against the estate of the said Edward 
Hanrick, deceased, if any ever existed, have long since been paid 
off and discharged ; and that administration on the same has been 

closed ; and that said estate and said tracts of land hereinbe- 
34 fore described have never been partitioned among the heirs 
of the said Edward Hanrick, deceased. 

That the said John Hanrick died seized and possessed of the 
undivided interest in the estate of the said Edward Hanrick, de- 
ceased, and in and to the said tracts of land hereinbefore described, 
which, as is shown by the facts hereinbefore stated, he inherited 
from the said Edward Hanrick, deceased, to wit, an undivided one- 
fourth interest in the same. 

That on the — day of , A. D. 1878, the said Eliza O’Brien 
was, by virtue of the facts hereinbefore shown, seized and possessed 
of an undivided one-third interest in an- to the said estate of the 
said Edward Hanrick and in and to the said tracts of land herein- 
before described; that on the day and year last aforesaid the said 
Eliza O’Brien conveyed to the said plaintiff, Eliza M. O’Brien, all 
her right, title, and interest in and to the lands hereinbefore de- 
scribed, she, the said Eliza M. O’Brien, being then the daughter-in- 
law of the said Eliza O’Brien, of Ireland, and said conveyance hav- 
ing been made for the separate use and benefit of the said Eliza M. 
O’Brien, and that by virtue of said conveyance and by virtue of 

other conveyances from and under the said Eliza O’Brien, of 
35 Ireland, the said Eliza M. O’Brien was, on the — day of —, 

A. D. 1878, seized and possessed in her own separate right of 
an undivided one-third interest in the same. 

That afterwards, to wit,on the day and year last named, the 
said Eliza M. O’Brien, joined by her said husband, Philip O’Brien, 
for a valuable consideration, conveyed unto the said plaintiff, Will- 
iam Brady, one-half of the said undivided interest in said lands 
conveyed to her by the said Eliza O’Brien, to wit, an undivided one- 
sixth interest in the same, and that thereby the said William Brady 
became seized and possessed of an undivided one-sixth interest in 
and to the lands hereinbefore described. 

That on the 1st day of January, A. D. 1879, the said plaintiff, 
Eliza M. O’Brien, joined by her husband, Philip O’Brien, and the 
said William Brady, were, by virtue of the facts hereinbefore stated, 
seized and possessed in fee-simple of an undivided one-third interest 
in and to the lands hereinbefore described, and were in possession 
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of the same and were entitled to the possession of the same; that 
afterwards, to wit, on said day and year last aforesaid, the said de- 
fendant, Edward G. Hanrick, unlawfully entered upon and dispos- 
sessed plaintiffs of said lands, ejected them therefrom, and 
36 Still withholds from them ion thereof, or of any por- 
tion of the same, to plaintiffs’ damage $50,000 dollars. 
Wherefore the plaintiffs pray, the premises considered, that the 
defendant be cited as the law directs to answer this petition, and 
that on final hearing plaintiffs have judgment against defendant, 
and recover of the said defendant an undivided one-third interest 
in and to said lands, and that a writ of possession issue to them 
therefor, and that they recover their costs and all other relief, both 
general and special, to which, in the opinion of your honors, they 
may be entitled to; and plaintiffs will ever pray. 
RADY & RING, 
Att’ys for P’tiffs. 


37 And afterwards, on April 3d, 1883, the following answer of 
the defendant to the plaintiffs’ 4th amended original petition 
was filed, endorsed, to wit: 


No. 14. Eliza M. O’Brien et al. vs. E. G. Hanrick. Answer to 
slaintiffs’ — amended original petition. Filed April 3d, 1883. J. 
. Finks, clerk. 


Which isin words and figures, to wit: 
Answer to Plaintiffs’ 4th Amended Original Petition. 


In U. S. Cireuit Court, 5th Circuit and N. D. of Texas, at Waco. 
Oct’r Term, 1882. 


E. M. O’Brien et.al. vs. E. G. Hanricx. 


Comes the defendant, E. G. Hanrick, by his attorneys, and an- 
swering the 4th amended petition of plaintiffs herein filed, says: 
Ist. That said petition is insufficient in law and shows no right 
in p't'fis to have and maintain said suit; & of this deft prays judg- 
ment. 
38 2d. And for special ground of demurrer and exception to 
said petition this def’t says that it appears therefrom that 
plaintiffs are tenants in common, and cannot, therefore, join in this 
net ion to recover their said several interests; & of this def’t prays 
judgment. 
3d. It appears from said petition that other parties therein 
named—viz., Nicholas Hanrick, Annie Hanrick, Ellen Hanrick, 
and others—are necessary parties to this suit; & of this def’t prays 
judgment. 
4th. It appears from said amended petition that the plaintiffs 
therein claim title to the lands sued for by another and different 
right and title than that set up in their previous pleadings, and is in 
substance and form a new suit; wherefore defendant prays that 
plaintiffs be adjudged to pay costs accrued up to the date of filing 
said amendment. . 
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5th. It appears from said petition that more than nine years had 
elapsed from the date of the death of Edward Hanrick, the alleged 
ancestor, before the all alien heir, Elizabeth O’Brien, sold said 
lands so inherited to the plaintiffs or brought suit to recover 
39 the same, she being an alien and not in possession thereof; 
wherefore pl't'ffs are barred. 
6th. And, farther answering said petition, def’t denies all and 
singular the allegations therein contained and demands proof. 
7th. And, further answering said petition, this def’t comes and 
defends the wrongs, injuries, and trespasses therein alleged against 
him, and says that he is not guilty of the same as therein charged 
against him, & of this he puts himself upon the country. 
GOODRICH & CLAR N, 
Att’ys for Df i. 


And further, this defendant avers that he claims, as the owner in 
fee, an undivided two-thirds interest in and to the several tracts of 
land described in Exhibits “A, B, and C, hereto attached and made 
part of this plea, the said tracts being parts and parcels of the land 
sued for by pi't'ffs and described in said petition, the other undivided 
one-third interest being the property of his cotenant, E. J. Gurley, 

who resides in Falls county, in the State of Texas, and def’t 
40 avers that he and his said cotenant jointly occupy, use, and 
possess the above-mentioned Jands. 

And, specially in bar of plaintiffs’ action, this defendant avers that, 
as to the said interest in the above-mentioned tracts of land, he and 
those whose estate he has, have had, and held peac-able, continuous, 
exclusive, adverse possession of the same for three years & more be- 
fore the institution of this suit, claiming the same under title and 
color of title by regular chain of transfer from the sovereignty of the 
soil down to him, & this he is ready to verify. 

And further, specially in bar, this def’t avers that he and those 
whose estate he has and holds in the aforesaid lands have had and 
held peaceable, continuous, exclusive, adverse possession of the same 
for five years and more before the institution of this suit, claiming 
the same under deeds duly recorded, cultivating, using, and enjoy- 
ing = same and paying all taxes due thereon, & this he is ready 
to verify. 

And further, specially in bar, this def’t avers that he and those 
whose estate he has and holds in the aforesaid lands have had and 

held peaceable, continuous, exclusive, adverse possession of 
41 the same for more than ten years before the institution of this 
suit, cultivating, using, and enjoying the same, claiming good 
right and title thereto, & this he is ready to verify. , 
GOODRICH & CLARKSON, 
Att’ys for Def i. 


And answering further this def’t avers that for one year and more 
before the institution of this suit he has had adverse possession of 
the aforesaid lands in good faith, claiming title thereto by transfer 
from the sovereignty of the soil; that during his occupation of said 
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premises he has erected and constructed large, valuable, and per- 
manent improvements thereon, consisting of clearing and putting 
lands in cultivation, fencing the same, building dwellings & other 
houses thereon, and digging wells, besides various other improve- 
ments necessary to prepare said lands for occupation and cultiva- 
tion, all of the value of fifty thousand dollars: wherefore he prays 
that if pl’ffs recover that he have judgment for the value of his said 
improvements; also for general relief. 
GOODRICH & CLARKSON, 
Ait ys for Def't. 


42 ExAInIT A. 


An undivided two-thirds interest in a tract of land described as 
follows: Beginning at the N. W. corner of a 29-acre tract sold to M. 
S. Parton out of the N. E. corner of the La Serda grant; thence 
S. 30 E. with the west line of the said Parton tract 447 v’s to his S. 
W. corner; thence N. 60 E. with his south line 152 varas to the N. 
W. corner of G. W. Parton tract of 31 acres; thence S. 28 E. with 
his west line 921 v’s to his S. W. corner; thence S. 62 E. with his 
south line 200 v’s to his S. E. corner in the east line of the La Serda 
grant; thence S. 28 E. with sd east line about 3,600 v's to the upper 
corner of C. R. Lang’s 138-acre tract, in the bed of Big creek ; thence 
down Big creek with its meanders to the point where the north line 
of Sam Bell’s 493-acre tract strikes s’d creek ; thence S. 62 W. with 
s’d Bell’s north line 1,220 v’s to his N. W. corner; thence S. 24 E. 
with his west line 980 v’s to Big creek ; thence S. 65 E. with his 8. 
W. line 680 v’s to his S. W. corner and the N. E. corner of L. D. 

‘orbes’ 900-acre tract; thence S. 60 W. with Forbes’ north line to 
Big creek ; thence down Big creek to Forbes’ N. W. corner; thence 
S. 28 E. with Forbes’ west line 1,614 v’s to Garrett’s 218-acre north- 
east corner; thence S. 79 W. with Garrett’s north line 890 v's to 

his northwest corner, in the east line of the Smith 220- 
43 acre tract; thence N. 28 W. with Sinith east line 350 v’s to 

his N. E. corner; thence S. 62 W. with Smith north line 920 
v's to the east line of a tract sold to Smith by Barclay; thence N. 
30 W. with s’d east line about 1,750 v’s to the northeast corner of sd 
tract; thence 5. 60 W. with the north line of s’d tract 310 v's to his 
N. W. corner & Mrs. Steele’s S. E. corner, in the bed of Bensley 
creek ; thence up Bensley creek with its meanders to the N. E. corner 
of John Fairy’s 70-acre tract; thence N. 80 W. with Fairy’s north 
line 810 v’s to his north corner; thence S. 62 W. 137 v's to his N. 
W. corner; thence with Fairy’s lines to his S. W. corner in Mrs. 
Steeles’ N. W. corner; thence south 28 E. with her west line 800 v's 
to her southwest corner; thence N. 60 E. with her south line 750 v's 
to her S. E. corner & R. Smith’s N. W. on Brusley creek ; thence 8. 
30 E. with Smith’s west line, about 1,050 v’s to Big Creek ; thence 
down Big Creek with its meanders to the S. E. corner of Wm. Kim- 
brough’s 150-acre tract; thence N. 28 W. with Kimbrough’s east 
line 1,032 v’s to his N. E. corner; thence S. 28 W. with his north 
line 730 v’s to his N. W. corner; thence 8. 28 E. with his west line 
1,360 v’s to Big Creek; thence up Big Creek with its meanders to 
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grant; thence N. 62 E. with sd line about 6,636 v’s to the Wilsford 
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the N. W. corner of a 65-acre tract, sold to R. Smith; thence S. 28 
E. with Smith’s west line 1, 210 v’s to his S. W. corner in T. A. 

Saul’s line; thence S. 60 W. with Saul's N. line about 1,100 
44 v’s to the line of W. S. Hunnicutt’s 214-acre tract; thence N. 

30 W. with s'd Hunnicutt’s E. line, about 425 v’s to his N. E. 
corner; thence S. 60 W. with his N. line 800 v’s to his N. W. corner, 
in the E. line of the Sessun.'s league; thence N. 30 W. with Sessum's 
E. line, & Cockrell’s & Wren’s east line, about 2,930 v’s to sd Cock- 
rell & Wren's N. E. corner (passing Sessum’s N. E. at 3,400); thence 
down the main prong of Cedar creek to the N. line of Sessum’s 
league (sd pron — the N. W. boundary of the s’d Cockrell and 
Wren’s tract), about 3,880 v’s to the N. W. corner of s'd league; 
thence S. 30 E. with W. line of s’d league 3,032 v’s to the S. line of 
the La Serda grant; thence S. 62 W. with s’d S. line, about 4,460 v’s 
to the W. line of the McGarey quarter of a league; thence N. 30 
W. with s’d W. line, about 1,375 v’s to the S.W. corner of the Moore 
tract; thence N. 30 E., about 2,075 v’s to Ellis Stewarts S. E. corner; 
thence N. 30 W. with Stewart's E. line 950 v’s to his N. E. corner; 
thence S. 60 W., about 2,075 v’s to the lower line of the T. J. Cham- 
bers’ 11-league tract; thence N. 45 E. with said line, about 2, 750 v’s 
to the W. line of B. F. Williams’ 80-acre tract; thence S. 28 E. with 
s'd W. line 128 v’s to his S. W. corner; thence N. 60 E. with his 8. 
line 817 v’s to his S. E. corner, on Big Sandy creek ; thence with the 
meanders of sd creek to the lower line of the T. J. Chambers’ grant; 

thence with s’d line N. 45 E. to the W. line of the Riddle tract; 
45 thence S. 28 E. with Riddle W. line about 225 v’s to the 8. 

W. corner of Riddle tract; thence N. 62 E. with Riddle S. 
line about 1,250 v’s to his S. E. corner; thence N. 28 W., about 850 
v’s to his N. E. corner; thence S. 62 W. with his N. line about 550 
v’s to Levy’s S. E. corner, on Little Sandy creek; thence S. 62 W., 
with his north line about 600 v’s to the N. E. corner of Lane’s 2,268- 
acre tract; thence N. 45 W. with his N. E. line about 1,500 v’s to 
his N. corner; thence S. 45 W. with his N. W. line about 2,450 v’s 
to the S. E. corner of Lane’s 200-acre tract; thence N. 28 W. with 
E. line of s’d 200 acres about 800 v’s to the N. E. corner of the same: 
in Nicholson's S. line; thence with Nicholson’s S. line about 1,250 
v’s to his S. E. corner; thence N. 28 W. with his E. line about 700 
v's to his N. E. corner, on Springfield road; thence S. 62 W. with 
his N. line about 1,550 v’s to his N. W. corner; thence S. 28 E. with 
his W. line about 800 v’s to his 8. W. corner in N. line of Lane’s 
200 acres; thence with Lane’s N. line to his N. W. corner; thence 
S. 28 E. with his W. line about 800 v’s to his S. W. corner in N. line 
of Lane’s 200 acres ; thence with Lane’s N. line to bis N. W. corner; 
thence S. with Lane’s W. line to the N. E. corner of W. Gresham’s 
640-acre tract; thence with N. line of s’d 640-acre tract to the S. E. 
corner of the Scott 40-acre tract; thence N. with Scott E. line about 

550 v’s to the S. line of Schooley’s tract; thence E. to the 8. 
46 E. corner of Schooley’s tract; thence N. 28 W. with the E. 

line of Schooley’s & Carter's tract about 1,750 v's to the Cen- 
tral railroad; thence up sd railroad to the N. line of the La Serda 
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N. W. corner; thence with Wilford’s west line to his S. W. corner 
on road; thence N. 45 E. with Wilford’s S. line to his S. E. corner 
in road; thence N. 28 W. with his E. line to the N. line of the La 
Serda grant; thence N. 62 E. with sd N. line 1,973 v’s to the N. W. 
corner of Mrs. Dwight’s 217-acre tract; thence S. 28 E. with her W. 
line 1,225 v’s to her S. W. corner; thence N. 62 E. with her S. line 
1,000 v’s to her S. E. corner; thence N. 28 W. withi her E. line 1,225 
v’s to her N. E. corner in the La Serda north line 6,204 varas to the 
place of beginning. 

1 out of the above and foregoing described tract— 

A tract of 60 acres of land in the possession of John Ashworth. 

A tract of 214 acres in the possession of T. B. Watson. | 

A tract of 50 acres in the possession of Carter. 

A tract of 100 acres in the possession of T. D. Reed. 

A tract of 100 acres in the possession of F. F. Green. 

A tract of 100 acres in the possession of James Taylor. 

A tract of 80 acres in the possession of Green Taylor. 

A tract of 120 acres in the possession of W. Stubblefield & Bro. 

A tract of 50 acres in the possession of Floyd Smith. 

A tract of 80 acres in the possession of G. Blankenstein. 
47 A tract of 100 acres in the possession of Jacob Wheeler. 
Two tracts of fifty acres eaeh in the possession of John 

McClanahan. 

A tract of 28 acres in the possession of R. J. Garrett. 

A tract of 100 acres in the possession of Rob’t Smith. 

A tract of 84 acres in the possession of Adams. 

A tract of 100 acres in the possession of J. W. Garrison. 

A tract of 50 acres in the possession of W. D. Barton. 

A tract of 140 acres in the possession of John Yates. 

A tract of 100 acres in the possession of L. D. Forbes. 

A tract of 50 acres in the possession of Abe Terry. 


ExnInIr B. 


An undivided two-thirds interest in a tract of land described as 
follows: Beginning at the N. E. corner of a tract of 80 acres known 
as the Williams tract on Big Sandy creek; thence up Big Sandy 
creek with its meanders to Lane’s line; thence S. 71 ly . to the line 
of B. Coon’s survey; thence S. with Coon’s line to his S. E. corner; 
thence W. with Coon’s line 950 v's to his S. W. corner; thence S. 28 
E. 237 v’s to the S. E. corner of Austin Robinson’s tract; thence S. 
62 W. with the line of said tract 169 v's to a stake: thence S. 45 E. 
350 v's to a stake from which a post oak marked P. bears N 60 E. 
11 v’s; thence S. 47 E. 41 v’s to a stake; thence N. 45 E. 635 v’s to 
a stake from which a post oak marked V bears N. 35 E. 44 v’s; 
thence S. 45 E. to the N. W. corner of Williams tract; thence N. 62 
E. with the N. line of said Williams tract to the place of beginning. 


48 Exninrr C. 


An undivided two-thirds interest in a tract of land described as 
follows: Paes of on the W. bank of the Brazos river at the N. 
* 
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E. corner of Ruble’s 200-acre tract in the S. E. corner of the Pedro 
Zarza 4. league tract; thence S. 60 W. with Ruble’s N. line 2,040 v's 
to his N. W. corner; thence S. 30 E. with his W. line 436 v’s to the 
S. line of the Ruble half league; thence S. 60 W. with s'd line 2,491 
v’s to the S. E. corner of the Ruble 634-acre tract; thence with the 
E. line of said tract N. 30 W. 1243 v’s to his N. E. corner; thence 8. 
60 W. with his N. line 3,001 v’s to his N. W. corner; thence S. 30 E. 
with his W. line 1,083 v’s; thence S. 60 W. 1,042 v’s to the S. E. 
corner of Ruble's 143-acre tract; thence N. 30 W. with his E. line 
1,083 v's to his N. E. corner; thence S. 60 W. with his N. line 747 
v’s to his N. W. corner; thence S. 30 E. with his W. line 1,083 v’s to 
his S. W. corner; thence N. 60 E. with his S. line to E. line of Zarza 
tract; thence S. 28 E. with s'd E. line to Cow Bayou; thence up sd 
Bayou with its meanders to the S. E. corner of the W. G. Etheridge 
105-acre tract; thence N. 43 W. with the E. line of said tract to its N. E. 
corner; thence S. 863 W. with the N. line of said tract 730 v's to its N. 
W. corner; thence S. 4} E. with the W. line of said tract 268 v’s to the 
N. E. corner of P. Kersey’s 100-acre tract; thence S. 864 W. with 

Kersey's N. line 983 v's to his N. W. corner; thence S. 24 
49 E. with his W. line 775 v’s to his S. W. corner on Cow bayou; 

thence down s’d bayou to the N. W. corner of Polly Myers’ 
100-acre tract; thence S. 15 E. with her W. line 995 v’s to the N. E. 
corner of F. E. Hendrick’s 35-acre tract; thence S. 75 W. with the 
N. line of s’d tract 330 v’s to its N. W. corner; thence S. 15 E. with 
the N. line of said tract 598 v’s to its S. W. corner; thence N. 75 E. 
with the S. line of s'd tract 330 v’s to its S. E. corner; thence N. 15 
W. with the E. line of s’d tract 553 v’s to the S. W. corner of the 
Polly Myers 100-acre tract; thence N. 75 E. 574 v’s to her S. E. cor- 
ner; thence N. 15 E. with her E. line 340 v’s to B. F. & S. Kersey’s 
S. W. corner; thence N. 88 E. with Kersey’s S line 1,425 v’s to their 
S. E. corner; thence N. 28 W. with their E. line 847 v’s to Cow 
bayou; thence down Cow bayou to the E. line of the Zarza tract; 
thence S. 28 E. with s'd line & E. line of the Aguire league to the 
S. E. corner of the said Aguirre league; thence S. 62 W. with S. line 
of s'd Aguirre, about 3,000 v’s, to the S. E. corner of the Featherstone 
220-acre tract; thence N. 10 E. with his E. line 1023 v’s to his N. E. 
corner; thence S. 84} W. with his N. line to the S. E. corner of the 
E. J. Featherstone 74-acre tract; thence N. 213 W. with sd Feather- 
stone’s E. line 820 v’s to his N. E. corner; thence S. 68} W. with his 
N. line 600 v’s to his N. W. corner; thence S. 21} E. with his W. 

line to his S. W. corner; thence W. with Geo. Featherston’s 
50 N. line 165 v’s to his N. W. corner on Mill branch; thence 

down s'd branch to the S. line of the said Aguirre league; 
thence S. 62 W. with s’d line, about 5,945 v’s, to the S. W. corner of 
sd league; thence N. 28 W. with the W. line of s'd league & Zarza 
league, about 3,600 v’s, to the S. W. corner of J.T. Bowman’s tract; 
thence N. 62 E. with his S. line 1,134 v's to the W. line of Brandon 
186-acre tract; thence S. 28 E. with Brandon W. line to the S. W. 
corner; thence N. 62 E. with Brandon’s, Martin’s, & Talley’s lines 
1,087 v’s to a branch; thence down sd branch to Talley’s lower cor- 
ner on same; thence N. 62 E. with Talley’s S. line 590 v’s to his S. E. 
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corner; thence N. 1} E. with his E. line 640 v’s to his N. E. corner; 
thence S. 62 W. with his N. line 960 v’s to the E. line of Martin’s 
tract; thence N. 1} E. with Martin’s E. line 1,424 v’s to Cow bayou; 
thence down Cow bayou to the W. line of Mrs. Jackson’s 640-acre 
tract; thence S. 30 E. with her line 1,870 — to her S. W. corner; 
thence N. 60 E. with he- S. line to W. line of Dr. Featherston- 115- 
acre tract; thence S. 15 E. with his W. line 490 v’s; thence S. 42 E. 
700 v’s to his S. corner; thence 48 E. 430 v’s to his S. E. corner; thence 
N. 12 W. with his E. line 915 v's to the S. line of Mrs. Jackson's 640- 
acre tract; thence N. 60 E. with s’d S. line, about 150 v’s to the S. E. 

corner; thence N. 30 W. with the east line of s’d tract 1,900 
51 v’s to the N. E. corner of the same; thence S. 60 W. with N. 

line of said tract 1,290 v’s to the S. E. corner of Morris’ 100- 
ucre tract; thence N. 4} W. with his E. line 840 v’s to the N. E. cor- 
ner of the same; thence S. 62 W. with his N. line tothe N. E. corner 
of Wiggins’ 100-acre tract; thence N. 4} W. with G. W. Bowman’s 
E. line 812 v’s to his N. E. corner; thence S. 863 W. with Bowman’s 
N. line 1,512 v's to corner in Jones’ E. line; thence N. 4} W. 550 
v's to Jones’ N. E. corner; thence S. 72} W. with Jones’ N. line 470 
v's to Russell’s S. E. corner; thence N. 17} W. 640 v’s to Russell’s 
N. E. corner; thence N. 75 W. 199 v’s to the S. E. corner of school 
lot; thence N. 15 E. 174 v’s to Caraway’s S. line; thence S. 75 E. 105 
v’s to Caraway’s S. E. corner; thence N. 15 E. with his S. line 607 
v's to DeGraffenreid- S. W. corner; thence S. 75 E. 102 v’s to hisS. 
E. corner; thence N. 15 E. with his E. line 773 v’s to his N. E. cor- 
ner; thence N. 15 W. with Deering’s line 300 v's; thence N. 52 E. 
with Deering’s S. line 810 v’s to his S. E. corner; thence N. 28 W. 
with his E. line 982 v’s to his N. E. corner; thence S. 62 W. with his 
N. line 880 v's; thence N. 30 E. 30 v's to corner of Deering- 265- 

acre tract; thence N. with his E. line 533 v’s to the N. line of 
52 the Zarza grant; thence N. 62 E. with said N. line about 4,000 

v's to the N. W. corner of the Wooley 250-acre survey; thence 
S. 28 E. with his W. line 800 v’s to his S. W. corner; thenee N. 62 
E. with his S. line 1,764 v's to his S. E. corner; thence N. 28 W. about 
400 v’s to Duty’s N. W. corner; thence S. 39 E. with Duty and 
Westbrook’s W. line 1,850 v’s to Westbrook’s S. corner; thence N. öl 
E. with his S. E. line 1,170 v’s to his E. corner; thence N. 39 W. 
with his line 796 v’s to Dutv’s S. E. line; thence with sd line N. 
51 E. to his N. E. corner; thence N. 39 W. to Dr. Miller's S. W. cor- 
ner; thence N. 62 E. with Miller's S. line 425 v’s to his S. E. corner; 
thence N. 28 W. with Miller's E. line 700 v's (to] the N. line of the 
Zarza grant; thence N. 62 E. with s'd line about 2,200 v’s to Buck 
Jackson's N. W. corner; thence S. 28 E. with his W. line 920 v’s to 
his 8. W. corner; thence N. 62 E. with his S. line 920 v’s to his S. E. 
corner; thence N. 28 W. with his E. line 920 v’s to the N. line of the 
Zurza grant; thence N. 62 E. with said Zarza line about 1,525 v’s to 
the N. W. corner of Gaines’ 150-acre tract; thence S. 28 E. with 
Gaines’ W. line 786 v’s to his S. W. corner; thence N. 62 E. with his 
S. line 723 v’s to his lower corner on the Brazos river; thence down 
the said river with its meanders to the place of beginning; 
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the State of Massachusetts, and appearing in court as a party therein 
says that plaintiffs petition is not sufficient in law, and of this he 
prays the judgment of the court. 
He says that it is apparent on the face of the plaintiffs’ peti- 

59 tion that there is a non-juinder of parties necessary to the 

determination of this suit, and of this he prays the judgment 
of the court. He says that at the death of Edward Hanrick, the in- 
testate, in the State of Alabama in 1865, that Elizabeth O’Brien, the 
sister of deceased, and John and James Hanrick, the brothers of the 
deceased, and Edward G. Hanrick, defendant. herein, were the only 
heirs-at-law of the said intestate, and became each the owner of an 
undivided one-fourth interest in the lands involved in this suit and 
set out in plaintiffs’ petition; that neither James Hanrick nor John 
Hanrick, nor their heirs-at-law or assigns, nor either any of them, 
are parties herein, and of this he prays the judgment of the court. 
He denies all and singular the allegations in plaintiffs’ petition con- 
tained, and says that he is not guilty of the several tresspasses laid 
to his charge, nor any or either of them. He avers that said Eliza- 
beth O’Brien, John and James Hanrick, on the 16th day of May, 
1870, made, executed, and delivered to one Philip O’Brien their 
certain power of attorney, authorizing and empowering said Phili 

O'Brien to sell and convey their said interest in the severa 
60 shares of the estate of said Edward Hanrick, and coupled said 

power of attorney with an interest in the said estate. 

That on the 14th day of February, 1878, said Philip O’Brien, in 
consideration of one thousand dollars to him paid by John B. Sar- 
gent, made, executed, and delivered to the said John B. Sargent a 
deed with full covenants of warranty to one undivided one-half of 


the shares belonging to the said Elizabeth O’Brien, John & James 


Hanrick, a3 the attorney-in-fact of the said Elizabeth O’Brien and 
John and James Hanrick, and as the agent of his wife, Eliza M. 
O’Brien, and himself. That said deed was made and executed and 
delivered in good faith for a valuable consideration paid without 
any notice. 


And the said John I. Sargent avers that at the time of making 


and delivery of the said deed dated on the 14th day of February; 
1878, the said Philip O’Brien agreed and undertook to cure any de- 
fect in the power of attorney and the title conveyed thereunder, if 
any existed, which is denied, and in pursuance of such agreement 
obtained conveyances from all parties in interest to be made to his 
wife, Eliza M. O’Brien, plaintiff herein. That said Philip O’Brien 
taking by purchase and taking the deeds in the name of his wife the 
title therein conveyed inured directly to the benefit of the purchaser, 

the said John B. Sargent. 
61 The said John B. Sargent therefore prays that he have 

judgment establishing his right to the share of the lands de- 
scribed and set out in plaintiffs’ petition, and that he have a judg- 
ment and decree against all parties to said suit for partition, and 
that he have the same — 2 to him, set apart, and allot-ed to 
him in severalty, and for all cost & general relief. 

F. BARNARD, 
At y Att’y for J. B. Sargent. 
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62 And afterwards, to wit, on April, 4th, 1883, being on the 
same day, the following answer to petition for leave to inter- 
vene was filed, endorsed, to wit: 


No. 14. Eliza M. O’Brien ei al. vs. Edward G. Hanrick. Answer 
to petition for leave to intervene. Filed April 4th, 1883. J. II. 
! Finks, clerk. : 


. Which is in words following: 
Answer to Petition for Leave to Intervene. 
U. S. Circuit Court at Waco, Texas. 
Exiza M. O'BRIEN et al. 
No. 14. 


E. d. HANRICK vs. ELIZA M. O'BRIEN ET AL. 


— — . 
. * — 
—— 


v8. 
Ep. G. HANRICK. 


And now come plaintiffs in the above-entitled cause, and except- 
ing to t&e petition filed by John B. Sargent and Wharton Branch 
— * for leave to intervene, say the same is insufficient in law for 
the following reasons, to wit: 

Ist. Because said petition does not state the residence and citizen- 
ship of all the parties to this suit at-the time of filing the same, nor 
does it appear therefrom that this court would have jurisdiction 
were said Branch and Sargent or either of them permitted to inter- 
— vene lierein. 
63 2. Because it does appear from said petition that Wharton 
Branch is seeking in this suit to recover a judgment for an 
interest in said lands against the defendant, Ed. G. Hanrick, and 
that both the said Branch and the said Hanrick reside in the State 
of Texas and are both citizens of said State. 

Because said petition presents no reason founded in law why said 
Branch and Sargent should be permitted to intervene. 

And for further reason why leave to intervene on the part of said 
Branch and Sargent should not be granted, plaintiffs say that at the 
time of filing the same the said Sargent, who is seeking in this suit 
to recover a judgment against the Eliza M. O’Brien and husband, 
resides in and is a citizen of the same county and State of which 
they are resident citizens, to wit, the county of Suffolk, State of 
Massachusetts. 

And plaintiff- further say that the consideration of said deeds 
| under which said Branch & Sargent claim title to an undivided 
é interest in said lands have wholly failed; that no considera- 

64 tion was, in fact, ever paid for the execution of the same, and 
; that the same was obtained by a fraudulent combination be- 


tween the said Branch & Sargent; that a suit is now pending in the 
. district court of Galveston county, State of Texas, between plaintiffs 
4 and said Branch and Sargent for the cancellation of the same, on 
1 the ground, among other things, of the ſailure of said consideration; 


that plaintiffs have a perfect, equitable defense against the claim of 
an interest in said lands under and by virtue of said conveyances, 
and that to permit the said Branch & Sargent to assert an interest 
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the State of Massachusetts, and appearing in court as a party therein 
says that plaintiffs petition is not sufficient in law, and of this he 
prays the judgment of the court. 
He says that it is apparent on the face of the plaintiffs’ peti- 
59 tion that there is a non-joinder of parties necessary to the 
determination of this suit, and of this he prays the judgment 
of the court. He says that at the death of Edward Hanrick, the in- 
testate, in the State of Alabama in 1865, that Elizabeth O’Brien, the 
sister of deceased, and John and James Hanrick, the brothers of the 
deceased, and Edward G. Hanrick, defendant herein, were the only 
heirs-at-law of the said intestate, and became each the owner of an 
undivided one-fourth interest in the lands involved in this suit and 
set out in plaintiffs’ petition; that neither James Hanrick nor John 
Hanrick, nor their heirs-at-law or assigns, nor either any of them, 
are parties herein, and of this he prays the judgment of the court. 
He denies all and singular the allegations in plaintiffs’ petition con- 
tained, and says that he is not guilty of the several tresspasses laid 
to his charge, nor any or either of them. He avers that said Eliza- 
beth O’Brien, John and James Hanrick, on the 16th day of May, 
1870, made, executed, and delivered to one Philip O’Brien their 
certain power of attorney, authorizing and empowering said Philip 
O'Brien to sell and convey their said interest in the several 
60 shares of the estate of said Edward Hanrick, and coupled said 
power of attorney with an interest in the said estate. 

That on the 14th day of February, 1878, said Philip O’Brien, in 
consideration of one thousand dollars to him paid by John B. Sar- 
gent, made, executed, and delivered to the said John B. Sargent a 
deed with full covenants of warranty to one undivided one-half of 


the shares belonging to the said Elizabeth O’Brien, John & James 


Hanrick, as the attorney-in-fact of tie said Elizabeth O’Brien and 
John and James Hanrick, and as the agent of his wife, Eliza M. 
O’Brien, and himself. That said deed was made and executed and 
delivered in good faith for a valuable consideration paid without 
any notice. 

And the said John B. Sargent avers that at the time of making 
and delivery of the said deed dated on the 14th day of February; 
1878, the said Philip O’Brien agreed and undertook to cure any de- 
fect in the power of attorney and the title conveyed thereunder, if 
any existed, which is denied, and in pursuance of such agreement 
obtained conveyances from all parties in interest to be made to his 
wife, Eliza M. O’Brien, plaintiff herein. That said Philip O’Brien 
taking by purchase and taking the deeds in the name of his wife the 
title therein conveyed inured directly to the benefit of the purchaser, 

the said John B. Sargent. 
61 The said John B. Sargent therefore prays that he have 
judgment establishing his right to the share of the lands de- 
scribed and set out in plaintiffs’ petition, and that he have a judg- 
ment and decree against all parties to said suit for partition, and 
that he have the same — to him, set apart, and allot-ed to 
him in severalty, and for all cost & general relief. 
F. BARNARD, 
Att’y Att’y for J. B. Sargent. 
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62 And afterwards, to wit, on April, 4th, 1883, being on the 
same day, the following answer to petition for leave to inter- 
vene was filed, endorsed, to wit: 


No. 14. Eliza M. O’Brien ei al. vs. Edward G. Hanrick. Answer 
to petition for leave to intervene. Filed April 4th, 1883. J. II. 
Finks, clerk. 


Which is in words following: 


Answer to Petition for Leave to Intervene. 
U. S. Circuit Court at Waco, Texas. 
ELIzA M. O’Brien et ul. 
No. 14. 


v8. 
Ep. G. HAN RICE. 


And now come plaintiffs in the above-entitled cause, and except- 
ing to t&e — filed by John B. Sargent and Wharton Branch 
asking for leave to intervene, say the same is insufficient in law for 
the following reasons, to wit: 

Ist. Because said petition does not state the residence and citizen- 
ship of all the parties to this suit at-the time of filing the same, nor 
does it appear therefrom that this court would have jurisdiction 
were said Branch and Sargent or either of them permitted to inter- 
vene herein. 
63 2. Because it does appear from said petition that Wharton 
Branch is seeking in this suit to recover a judgment for an 
interest in said lands against the defendant, Ed. G. Hanrick, and 
that both the said Branch and the said Hanrick reside in the State 
of Texas and are both citizens of said State. 

Because said petition presents no reason founded in law why said 
Branch and Sargent should be permitted to intervene. 

And for further reason why leave to intervene on the part of said 
Branch and Sargent should not be granted, plaintiffs say that at the 
time of filing the same the said Sargent, who is seeking in this suit 
to recover a Judgment against the Eliza M. O’Brien and husband, 
resides in and is a citizen of the same county and State of which 
they are resident citizens, to wit, the county of Suffolk, State of 
Massachusetts. 

And plaintiff- further say that the consideration of said deeds 
under which said Branch & Sargent claim title to an undivided 

interest in said lands have wholly failed; that no considera- 
64 tion was, in fact, ever paid for the execution of the same, and 

that the same was obtained by a fraudulent combination be- 
tween the said Branch & Sargent; that a suit is now pending in the 
district court of Galveston county, State of Texas, between plaintiffs 
and said Branch and Sargent for the cancellation of the same, on 
the ground, among other things, of the failure of said consideration ; 
that plaintiffs have a perfect, equitable defense against the claim of 
an interest in said lands under and by virtue of said conveyances, 
and that to permit the said Branch & Sargent to assert an interest 


: 
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therein in this suit and court by virtue of said conveyances would 
result in great injury & hardship to plaintiffs, thereby by depriving 
them of an equitable defense. 

That plaintiffs cannot sue out an injunction against the said 
Branch & Sargent setting up the facts stated above in relation to 
said conveyances without being greatly delayed and retarded in the 
progress of this cause, they being now prepared to answer ready for 

trial, and that leave to intervene at the present time cannot 
65 be justly granted the said Branch & Sargent without necessi- 

tating the suing out of such injunction by plaintiffs and then 
retarding this cause, and that, therefore, said — is filed only. 

The premises considered, plaintiffs pray that leave to intervene 
be denied and said petition be struck out. 


BRADY & RING, 
Ati ys for PUt'ffe’. 


And now comes H. F. Ring, and, being duly sworn, says the facts 
set forth herein are true, according to the best of his knowledge and 


belief. 
H. F. RING. 


Signed and sworn to before me, this the 4th April, A. D. 1883. 
Witness my hand and seal. 


L. s.] | J. H. FINKS, Clerk. 


66 And afterwards, on, to wit, April Sth, 1883, plaintiffs’ first 
supplemental petition was filed, endorsed, to wit: 


No. 14. U.S. cir. court at Waco. Eliza M. O’Brien ct ul. vs. Ed- 
ward G. Hanricks. Plaintiffs’ first supplemental petition. Filed 
April Sth, 1883. J. H. Finks, clerk. 


Which is in words following: 


Plaintijis’ First Supplemental Petition. 


In Cireuit Court of the United States for the Northern Dist. of Texas, 
at Waco. 


EIL. Iz A M. O'Brien et al. 
v8. No. 14. 
Epwakp G. Hanricxk. 


And now comes plaintiff- in the above-entitled cause, and, with: 


leave of the court first had and obtained, file this their first supple- 
mental petition, and excepting to said so-styled “motion for leave 
to intervene” and said so-styled “answer,” respectively filed by the 
said John B. Sargent and Wharton Branch, say the same are 

67 __ insufficient in law, for the following reasons, to wit: 
1. Because the same present no cause of action against 

plaintiffs. 

2. Because the same presents no cause of action against defend- 
ants, and which said exceptions plaintiffs pray judgment of the 
court; and answering said pleadings further plaintiffs deny all and 


a 
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singular the allegations in said so-styled “ answers” filed by the said 
Sargent and Branch, except wherein the truth of the same is herein- 
after expressly admitted, and call for strict proof of said allegation. 

And for further answer, pleading, plaintiffs say that said convey- 
ances to the said Branch & Sargent, which were executed by virtue 
of said power of attorney, are null and void, because the considera- 
tions for which the same were executed were unauthorized by the 
terms of said power, and because the execution of the same were pro- 
cured by fraud and artifices practiced by the said Branch & Sargent 
on the said O’Brien and his said principals. 

Sec. 1. And, answering further, plaintiffs say that on, to 
68 wit, the —— day of A. D. 1870, the said Eliza O’Brien, 
of Ireland, and the said John and James Hanrick executed 
and delivered to said Philip O’Brien said power of attorney, then 
making the said Philip their true and lawful agent and attorney in 
fact, he being therein authorized and empowered, among other 
things, to institute all necessary legal proceedings aguinst the said 
Edward G. Hanrick and all other persons unlawfully claiming an 
interest in said lands against his principals, and in their names and 
“we _— use and benefit to sell and convey their said interest in said 
ands. 

Sec. 2. That at the time of the execution of said power the said 
Edward G. Hanrick was the only heir of the said deceased Edward 
residing in the State of Texas, and that he was then holding out 
and representing to the world at large that there were no heirs or 
parties entitled to an interest in said estate besides himself; and he 
did then deny, and has continuously therefrom down to the present 

time = the right of all other heirs of the said deceased 
69 Edward to participate in the enjoyment of the latter’s estate 
or any portion thereof. | 

Sec. 3. That during the year 1877 and the early part of the year 
1878 the said Philip O’Brien, he residing then in Boston, Mass., was 
substantially informed by letters written by the defendant, Wharton 
Branch, the latter being an attorney and counsellor-at-law in the 
city of Galveston, that he, the said Branch, had been associated with 
one Wm. G. Hale, deceased, in the prosecution of suits in behalf of 
the said deceased Edward during the latter’s lifetime, against nu- 
merous parties claiming under adverse title portions of the lands 
described in said Exhibit A, hereto attached and made a part of 
this petition, the said William G. Hale being the deceased Edward’s 
trusted friend and lifelong legal adviser, and that he, the said 
Branch, had succeeded, on the death of said Hale, to the latter’s 
legal business in great part,and that for this reason he, Branch, felt 
it to be his duty to look up the heirs of the said deceased Edward 

and inform them of their legal rights in and to said estate; 
70 that he, Branch, had in his possession most of the papers of 
the said Hale, including numerous memoranda made by the 
latter of points of law and fact relating to said estate, and that on 
account of these peculiar advantages and of his special knowledge of 
the facts of the case and of the laws appertaining thereto, he was 
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free to say that he could serve the said Philip in the premises more 
effectually than any one else. 

And the said Wharton Branch, being informed that the said Philip 
and his said — on account of their poverty, were unable to 
institute legal proceedings for the establishment of their interests in 
said estate, did further state substantially in said correspondence that 
if the said Philip would convey to him an interest in said lands he, 
the said Branch, would raise the money with which to institute and 
prosecute all necessary legal proceedings in relation thereto, and did 

further state that he would also, after the execution of said con- 
71 veyances, advance and extend to the said Philip a loan or loans 
of money for the said Philip’s personal use and benefit, and 
he, Branch, did earnestly and repeatedly request the latter in said 
correspondence to come to the city of Galveston without delay and 
see him, Branch, and did promise and agree that if he would exe- 
cute such said conveyances and send the same to him he would im- 
mediately remit to him, Philip, two hundred and fifty dollars to pay 
his, Philip’s, expenses to Galveston; and did further earnestly ex- 
hort the said Philip to take immediate steps for the recovery of said 
lands, and did represent that there was a pressing necessity for such 
immediate action on his part for that a considerable portion of the 
lands appertaining to said estate were going to waste for want of at- 
tention, and that a decree adverse to the estate of the said deceased 
Edward had been very recently rendered in the United States 
72 Supreme Court which, if not at once attended to in behalf of 
the non-resident heirs of Edward Hanrick, deceased, would 
result in the loss tothem of their interest in the entire La Serda 
grant described in Exhibit A. 

Sec. 14. That in the early part of the year 1878, or thereabouts, 
the said Philip showed said correspondence to the defendant, John 
B. Sargent, of the city of Boston, Mass., and the latter, on learning 
of the inability of said non-resident heirs to prosecute their claim 
to an interest in said lands on account of poverty, proposed to be- 
come interested in the matter himself, and to assist the said Philip 
pecuniarily and otherwise in the establishment of the said rights of 
said non-resident heirs, in consideration of the said Philip giving 
him, Sargent, an interest in said lands, and did also offer to pay the 
said Philip’s expenses to Galveston and to accompany him there in 
accordance with Branch’s said request. 

Sec. 5. And it was thereupon agreed by and between the said 

Philip O’Brien, John B. Sargent, and one William Jenkins 
73 coe three following-described conveyances should be ex- 
ecuted : 

First. That the said Eliza O’Brien, of Ireland, by her agent, the 
said Philip, should convey to the said Jenkins all her interest in 
said estate and lands in Texas. 

Second. The said Jenkins should then immediately convey to the 
said Eliza M. O’Brien, wife of said Philip, all the interest in said 
estate and lands acquired by him. the said Jenkins, by virtue of the 
conveyances referred to next above. | 

Third. The said Eliza M. O’Brien, wife of said Philip, should then 
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convey to the defendant, Sargent, one-half of the undivided interest 
in said lands acquired by her by virtue of said conveyances referred 
to next above. 

It was also then and there agreed by said parties that the first 
and second of said conveyances should be without good or valuable 
consideration, and that the consideration of the last-named of the 
same, to wit, said conveyance to Sargent, should be an agreement 

on the part of the said Sargent to furnish all the money nec- 
74 essary for establishing by legal proceedings the interest of the 

said Eliza M. O’Brien in and to said land, and also to fur- 
nish board and lodging for the said Philip and his wife during the 
pendency of said litigation without reimbursement till the same 
should be settled. | 

Sec. 6. And in pursuance of this agreement the said Philip, as 
agent as aforesaid, did, on the Ist day of February, A. D. 1878, ex- 
ecute and deliver to the said Jenkins the instrument of conveyance 
described substantially in Exhibit O, hereto attached and made a 
part of this petition, wherein, in consideration, apparently, of the 
sum of one dollar and other valuable considerations, he conveyed 
to him, Jenkins, all the interest of his principal, the said Eliza 
O’Brien, of Ireland, in and to said ¢3tate and lands. And on or 
about the same day also the said Jenkins conveyed tothe said Eliza 
M. O'Brien, wife of Philip O’Brien, by deed of conveyance on its 
face, apparently for valuable considerations, all the interest in said 
estate and lands conveyed to him by the said Eliza O’Brien, of 

Ireland, by her agent, the said Philip, and said Eliza M. 
75 O’Brien, wife of said Philip, did also, on or about said day 

last named, convey to the said Sargent, by deed of con vey- 
ance on its face, purporting to be in consideration of valuable con- 
siderations, one-half of the undivided interest in said estate and 
lands which she had acquired by virtue of the conveyance referred 
to next above, the consideration of said conveyance to the said Sar- 
gent being the promise then & there made by him that he would 
advance all the money necessary for establishing in the courts of 
the country the legal rights of the said Eliza in and to said lands 
and pay all expenses incidental thereto, including all attorneys’ fees 
and costs of court, and also that he would, pending said anticipated 
litigation, give the said Philip and his wife a home in his house, 
free of charge, there being, in truth and fact, no consideration in 
money, either given or promised, any of the parties to said three 
conveyances referred to next above or any other consideration than 
that next above mentioned. ' 

Sec. 7. And accordingly, soon thereafter the said Philip and Sar- 

gent, for the purpose of carrying out said agreement referred 
76 — next above, visited the said Branch in the city of Galveston, 
Texas. 

That on their arrival there the said Branch informed them that 
said apparent conveyance from the said Eliza O’Brien, of Ireland, 
by her agent, the said Philip, to the said Jenkins was void, for the 
reason that the same was unauthorized by the terms of said power 
of attorney, which representations were relied upon and acquiesced 
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in by the said Philip & Sargent ; and it was thereupon understood 
and agreed upon by the said Philip and the said Sargent and the 
said Branch that the contract made with the said Sargent, referred 
to next above, was void, and should be abandoned, and that a new 
contract between the said Eliza O’Brien, of Ireland, by her agent, 
the said Philip, and the said Branch and Sargent should then and 
there be entered into for the pu of recovering said interest in said 
lands, which was accordingly done as hereinafter shown; and the 
said Branch then and there suggested that in order to avoid any 

embarrassment which might possibly subsequently arise on 
77 account of the execution of said three instruments of convey- 

ance referred to next above that the same should be marked 
cancelled, in which suggestion the said Philip and Sargent acqui-sesed, 
and the same were then and there marked cancelled, and considered 
by the said Philip and Sargent and Branch null & void, and de- 
clared by them [of] no further force or effect. 

Sec. 8. And the said Philip then and there believing all of said 
representations on the part of Branch as hereinbefore detailed to be 
true, and relying on the same, and relying particularly on said rep- 
resentations in regard to his having been an associated counsel with 
the said Hale in said suits, and of his having succeeded-to the greater 
part of said Hale’s legal business, and having thus been induced to 
repose great confidence in the integrity and ability of the said 
Branch, and for the reason above stated actually reposing such con- 
fidence in him, the said Philip, did rely without suspicion on the 
advice of the said Branch, then and there given him, in regard to 

the form and terms of the said contract hereinafter shown to 
78 have been then and there entered into, the said Branch then 

and there professing to act, and, in fact, acting as the legal 
and confidential adviser of the said Philip and his principal in the 
premises. 

Sec. 9. And accordingly the said Branch and Sargent then and 
there promised the said O’Brien that if he would execute in their 
favor the instruments, copies of which in substance are hereto at- 
tached and marked, respectively, Exhibits X & Y and made a part 
of this petition, that they, the said Branch and Sargent, would them- 
selves advance all the money necessary for paying costs of court, 
lawyers’ fees, and all incidental expenses connected with the estab- 
lishment of the said Eliza O’Brien’s title and interest in said lands. 
And the said John B. Sargent then and there, and before the sign- 
ing of said instruments, specially took it upon himself and promised, 
as his share of the performance of said agreement, that he, individ- 
ually, in behalf of the said Eliza O’Brien, of Ireland, or in behalf 
of any person to whom she might assign her interest, would advance 

all the money necessary for the purpose of instituting and 
79 currying on said legal proceedings from time to time as the 

sume should be required, of all of which promises on the 
art of Sargent the said Branch had full knowledge and in which 
— then and there acquiesced, and the said Sargent did also then 
and there promise, in addition that he would board the said O’Brien 
and his wife at his, the said Sargent’s, house in Boston, or provide 
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for them suitable board pending said anticipated litigation, without 
reimbursement, until the termination of the same, of which promise 
also the said Branch was then and there fully informed and in 
which he acquiesced. 

Sec. 10. And the said Branch then and there, and before the 
signing of said instruments, took it specially upon himself and 
promised as his share of said agreement that he, individually, would 
give to the anticipated legal proceedings his personal legal services, 
and would at his own expense employ other counsel to assist him 
in the same, and that he would immediately on the signing of said 
instruments take all necessary legal steps against the said Edward 

G. Hanrick and other essential parties for the purpose of es- 
80 tablisbing the right and title of the said Eliza in and to said 

lands for her benefit or for the benefit of any person to whom 
she might assign her interests. 

Sec. 11. And for the purpose of more equitably adjusting between 
themselves, Branch, 2 the burden of said considerations 
to be borne by each, respectively, the said Sargent did then and 
there, and at the time of signing said instrumenis described in said 
Exhibits X & I, execute in favor of the said Branch and deliver to 
him the instrument, a copy of which, in substance, is set forth in 
Exhibit W, hereto attached and made a part of this petition, wherein 
the said Sargent conveyed to the said Branch one-half of the undi- 
vided interest in said estate apparently conveyed to him by the said 
Philip in said instrument described in said Exhibit X, the only con- 
sideration of said deed from Sargent to Branch being, as before stated, 
the agreement on the part of Branch to furnish at his own expense 
the necessary legal counsel. 

Sec. 12. And the sail Branch did then and there, and betore, and 
at the time of the signing of said three instruments described in 

said Exhibits W, X, & Y, represent unto the said Philip that 
81 he was perfectly familiar with the titles of the lands apper- 

taining to said estate and of the condition and value of the 
same, and that all of said lands were then in litigation, and had 
been in litigation continuously from and anterior to the death of the 
said Edward Hanrick down to the time of signing said instruments 
in favor of Branch and Sargent, and that at the time, to wit, the 
time last referred to, no portion of said estate of any considerable 
extent was free from litigation, all the titles to the same, including 
the lands described in said Exhibit A, of which the said Edward, 
deceased, died seized, being of doubtful validity, and all being then 
at that very time seriously contested in the courts of the country by 
adverse claimants thereto; and, as a predicate in support of the ap- 
parent truthfulness of these representations in regard to the condi- 
tion of the titles to said lands, the said Branch did theretofore, to 
wit, on the — day of ——. A. D. 1877, write to J. D. McClelland, 
Esq., of New York, he, McClelland, then being said Philip’s legal 

adviser, stating that he would buy out the interest of the non- 
82 resident heirs of Edward Hanrick, deceased, including that 

of the said Eliza, of Ireland, if they could satisfactorily estab- 
lish their relationship to the said deceased ; and that afterwards, to 
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wit, on the — day of , 1877, the said Branch again wrote to the 
said McClelland, stating that since he had offered to buy out said 
heirs a certain adverse decision rendered against said estate by which 
the eleven leagues of land granted to La Serda, and described in Ex- 
hibit A, had been lost to the estate, had determined him against so 
doing; but that he was still willing to“ law it out” for them so long 
us there was “a plank left to stand on,” both of which letters were 
shown the said Philip shortly after the receipt of the same; and thus 
the said Branch did represent unto said Philip that on account of 
the doubtfal validity of the titles in Edward Hanrick, deceased, as 
well as the doubt and difficuly of establishing the right and title of 
the said Eliza O’Brien in and to the same, a conveyance of an undi- 
vided three-fourths of her said interest in said estate was not, under 

the circumstances, an excessive ur inequitable consideration. 
83 Sec. 13. And the said Wharton Branch did also, then and 

there, represent the necessity of taking immediate action in 
the matter of said legal proceedings, there being, according to his 
representations, great danger off the said Edward G. Hanrick selling 
of the lands of said estate at probate sale, and thus placing the same 
kevond the reach of said non-resident heirs. 

Sec. 14. And said Wharton Branch did, then and there, further 
represent and advise that he, the said Philip, was fully authorized 
by the terms of said power of attorney to execute conveyances 
transferring his principal’s interest in said lands for the considera- 
tion hereinbefore shown to have been promised by the said Wharton 
Branch, in reference to said instruments described in Exhibits X & 
Y, and did professionally advise him, Philip, to this effect. 

Sec. 15. Of all of which representations, hereinbefore shown to 
have been made then and there, and previously thereto, by the said 
Branch to the said Philip, in references to the matter hereinbefore 
set forth, the said Sargent was fully informed, and in which he 
acquiesced ; and he, Sargent, did join the said Branch in advising 
and persuading the said Philip to execute said conveyances for the 

purposes and considerations aforesaid, and did also, then & 
84 there, join the said Branch, in urging him to act in the said 

premises immediately, and without further delay or investi- 
gation, on account of the losses which such delay might thereby 
occasion according to Branch’s said representations. 

Sec. 16. And accordingly the said Philip O’Brien then and there 
believing all of said representations — by Branch to be true, 
and relying on the truthfulness of the same, and having no knowl- 
edge to the contrary, and relying on the good faith of the said 
Branch and Sargent toward him and his principals — they, Branch 
and Sargent, then and there professing to act and in fact acting as 
the agents and confidential advisers of the said Philip and of the 
said Eliza of Ireland and the said Branch then and there, with the 
knowledge and acquiescence of the said Sargent, professing to be, 
and in fact being, the legal advisers of the said Philip, the latter 
expressed u willingness in consideration of said promises made by 
Branch and Sargent to sign and acknowledge said instruments 
set forth in said Exhibits X and Y, provided the same should 
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85 not take effect as deeds, or be recorded or otherwise used 
as such until the said Branch and Sargent had evinced 
a disposition to comply in good faith with their said promises 
by the institution of said legal proceedings and the vigorous prose- 
cution of the same; and thereupon the said Branch — that 
the said Philip should sign and acknowledge said instruments and 
place them in his, Branch’s, hands, with the understanding that 
they should not be recorded or take effect as deeds, or be in any 
way used as such, until the said Sargent should remit to him, 
Branch, money enough to institute all necessary suits or other legal 
proceedings against the said Edward G. Hanrick and all other 
necessary parties, nor until such suits or legal proceedings were act- 
ually instituted ; the said Branch then and there agreeing that if 
the said Philip would do so he, Branch, would not record said deeds, 
or permit the same to be recorded, or make, or permit to be made, 
any use of the same as deeds till said Sargent should send him, 
Branch, money enough to institute and vigorously prosecute said 
legal proceedings, nor until the same should be in fact instituted 
and under —— the said Branch then and there agree- 
ing with, and representing to, the said Philip that said in- 
86 struments should and would have no effect as deeds until 
the said Sargent should remit said money as aforesaid, and 
said legal proceedings should be instituted, of which representations 
and promises, on the part of Branch, the said Sargent was fully in- 
formed and in which he joined and consented; nor did the said 
Branch inform the said Philip that the instrument which he pro- 
posed to sign in his, Branch’s, favor ought to be deposited with 
some other person than himself, in order to have the effect only of 
an escrow, but, being then and there the said Philip’s confidential 
and legal adviser, he, the said Branch, represented to the former, 
and induced him to believe, and he actually did then and there be- 
lieve, that said instruments would have no effect as deeds, or vest 
any title in either Branch or Sargent, until said considerations were 
fulfilled ; and so the said Philip did, on or about the 15th day of 
February, 1878, sign and acknowledge said instrument-, and place 
them in Branch’s hands for the purposes aforesaid on said represen- 
tations; nor was said instrument, in favor of Sargent, referred to 
next above, ever delivered by the said Philip to Sargent; nor did 
he, the said Philip, ever authorize any one to deliver the same to 
Sargent or to place the same on record. 
87 Sec. 17. And all of said three instruments described in said 
Exhibits W, X, and Y were drawn up and were signed by 
the said Philip and Sargent, respectively, at the same time and place, 
and did in fact constitute one and the same transaction, and were 
intended and supposed by the said Philip to eonstitute one and the 
same contract, to wit, a contract between himself as the agent of 
Eliza O’Brien on the one hand, and Branch and Sargent on the other 
hand, it being his intention that the said Branch and Sargent should 
be jointly bound to carry out the entire agreements which, as be- 
tween themselves, each had respectively agreed to execute as afore- 
suid. The making of said three apparent deeds instead of one in- 
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strument embracing all the terms of said contract having been sug- 
gested then and there by the said Branch, said instrument then and 
there having been actually drafted by him, and he, the said Branch, 
then and there professing to act, and in fact acting, as the legal 
counsellor and contidential adviser of the said Philip and his 
88 principal in relation to the subject-matter of said contract, and 
the said Sargent also then and there acting in said premises 
as their agent and confidential adviser. And the said Branch and 
Sargent were then and there fully informed of the fact, the same 
being in truth a fact, that the said Philip O’Brien and his principals 
were utterly unable, on account of poverty, to furnish any money 
necessary to carry on said litigation, and that they themselves, the 
said Branch and Sargent, or either of them, must furnish the same, 
and it was then and there fully understood and agreed upon and 
consented to and acquiesced in jointly by the said Sargent and 
Branch, and between them and the said O’Brien, that said legal pro- 
ceedings were to be vigerously prosecuted without delay, and that 
under no circumstances was the said Philip O’Brien or his princi- 
pals to be called upon to furnish any portion of the expenses inci- 
dental thereto, and that this was the principal consideration which 
moved the said Philip, agent as aforesaid, to act in said premises. 

Sec. 18. Nor was any money ever paid or promised to the said 

Philip or to his principal as the consideration or any part of 
89 the same for which said instruments were signed and acknowl- 

edged and delivered to Branch as aforesaid, but said contract 
was entered into without any money being actually paid or prom- 
ised by either of the parties to the sume as the consideration or part 
of the consideration thereof. 

Sec. 19. That at the time of signing said three instruments set 
forth in said Exhibits W, X, and Y, the said John and James Han- 
rick were dead, as hereinbefore stated, of which fact the said Branch 
and Sargent were fully informed, as well of the fact, which was a 
fact, that a considerable portion of the lands appertaining to said 
estate were then in litigation, the titles to a portion of the same, of 
which the said Edward, deceased, died seized, being of a doubtful 
validity; but said Branch, with the knowledge and consent of Sar- 
gent, represented to the said Philip that in order for him to convey 
that portion of his principal’s undivided interest, which he did in 
fact intend to convey to them, to wit, an undivided three-fourths in- 
terest in and to the undivided interest in said estate, of which she, 

said Eliza O’Brien, was seized when she executed power of at- 
90 tornex, it was proper and necessary that he, Phillip, should ex- 

ecute said instruments in the names of all of said principals, 
and apparently warrant the title therein apparently conveyed, in the 
manner and by the use of the language therein used, and the said 
Philip, relying on the representations of the said Branch, and repos- 
ing full confidence in his good faith as a lawyer, did assent to the 
use of the language therein used in regard to said warranty, though 
the said branch and the said Sargent well knew at the time that 
the said Philip did not intend to bind himself personally, or the 
said Eliza O’Brien, further than the conveyance of three-fourths of 
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the interest in said estate which she had at the time of the execu- 
tion of said power, and that he relied wholly upon them to properly 
express in said instruments his said intention in this particular. 
sec. 20. That the said Eliza O’Brien, of Ireland, never did, in any 
manner, either by word or act, concur in or ratify said conveyances 
by Philip to the said Branch and Sargent, but, on the contrary, she 
wholly ignored the same, and did, on the — day of May, 1878, ex- 
ecuted said conveyance to the said Eliza M. O’Brien without 
91 without reference whatever to said pretended conveyances 
to Branch and Sargent, they both being immediately after 
informed of the execution of the same, to wit, within sixty days 
thereafter, and plaintiffs say that said conveyance to Branch and 
Sargent were and are absolutely void, because the same were ex- 
ecuted for considerations wholly unwarranted by the terms of said 
power of attorney. 

Sec. 21. And should your honors be of the opinion that said ap- 
parent conveyances to Branch and Sargent, which are set forth in 
said Exhibits X and Y, were not, on account of the considerations 
for which the same were executed, wholly unauthorized by the tenor 
of said power of attorney, and therefore void, then plaintiffs, further 
com —— say, in relation to said instrument last referred to, that, 
in truth and fact, et the time of the signing and delivery of them a 
large portion of the lands described in Exhibit A, and amounting 
to as many as fifty thousand acres or thereabouts, and constituting 
probably more than half of the lands of which the said deceased 

Edward «ied seized, were wholly free from litigation, and the 
92 titles to the same, in the estate of the said Edward Hanrick, 

deceased, were good and wholly uncontested by any person 
or persons as against said estate; that for many years anterior, to 
wit, for more than ten years previous thereto, the titles to about 
thirty or forty thousand acres of said fifty thousand acres referred 
to next above were and had long been perfect, and had not been 
disputed in the courts of the country by any person claiming the 
same adversely to the title of which the said Edward Hanrick died 
seized, and that therefore said representations made by the said 
Branch in regard to the conditions of the titles of said estate were 
false and fraudulent. 

Sec. 22. That his, Branch’s, said representations in regard to said 
eleven leagues of land appertaining to said estate having been re- 
cently lost to the same by said adverse decision were also wholly 
false and fraudulent. 

Sec. 23d. That his representations in regard to his, Branch’s, hav- 
ing been associated with the said Hale in the prosecution of said 

suit and of his having succeeded in great part to the legal 
93 business of the said Hale on the latter's death were also false © 
and fraudulent. 

Sec. 24. That his, Branch’s, said representations in regard to 
a portion of said estate going to waste for want of attention, and 
of the danger of Edward G. Hanrick selling off the lands appertain- 
ing to said estate at probate rate, and of thus placing them bevond 
the reach — non-resident heirs, were also false and fraudulent. 

5—2 a 
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Sec. 25. That each and every one of said false representations had 
a material effect in influencing the said Philip O’Brien to sign said 
instrument in favor of said Branch and Sargent, and that had not 
suid false representations, or some of them, been made to him as 
aforesaid, or had he then and there known the falsity of the same, 
or any of them, he would not have signed said instruments as afore- 
said ; that he was induced by said false representations in regard to 
the condition of said title to agree to give a larger portion of said 
— to the said Branch and Sargent than he would otherwise have 

one. 


That he was induced by said false representations in regard 
94 to portions of the estate going to waste, and in regard to said 
ossible probate sales, and in regard to the necessity of taking 
immediate steps to recover said eleven leagues of land granted to La 
Serda to act in the matter of signing said instruments with greater 
haste and on less investigation than he would otherwise have done. 
That he was also induced by said false representations in regard 
to the said Branch having been associated with the said Hale, and 
of having succeeded in a great part to the latter’s legal business, to 
repose greater confidence in the integrity and ability of the said 
Branch than he would otherwise have done, and thus to have ac- 
quiesced without suspicion in the said Branch’s suggestions in re- 
gard to the manner and form of said contract, and in regard to said 
instruments signed in connection with the same, being led by said 
representations to believe, and so believing that Branch would not 
try to overreach him, Philip, or his principal, or permit the said 
Sargent so to do, and that he, the said Branch, would carefully pro- 
tect the interests of him, Philip, and his principal in the terms of 
said contract and in the execution of the instruments connected 
with the same. 
95 Sec. 26. That had he, Philip, been aware of the cunning 
and unscrupulous character of the said Branch which the 
false representations hereinbefore set forth show him to have been 
possessed of, he, Philip, would never have entrusted to him the mat- 
ters hereinbefore named, or have signed said instrument as herein- 
before detailed. , 
96 Sec. 27. That by means of the artifice and deceit herein- 
before shown to have been practiced by the said Branch in 
rocuring the signing of said instruments in favor of himself and 
Sargent, and by taking advantage of the confidential relationship, 
which then and there existed between Philip and said parties, they, 
° * 
the said Sargent and Branch, were enabled to overreach, and did 
overreach, him, Philip, and obtain an unconscionsable advantage of 
him and of his principal ; that the consideration promised on which 
said deeds were executed was grossly inadequate, the interest thus 
conveyed to the said Branch and Sargent being reasonably worth, 
to wit, the sum of $200,000; that while in said deed to Branch the 
payment of the consideration therein referred to is acknowledged, 
no consideration had up to the time of the execution of said deed 
been paid by the said Branch, but that he thus worded the same in 
accordance with a deliberate plan on his part to overreach and 
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defraud the said Philip and his principal, as aforesaid ; that the said 
Branch failed to inform the said Philip at the time of the execution 

of the same of the legal force and effect of the words therein 
97 used in regard to said consideration, but permitted the said 

Philip to believe, and the said Philip did believe, that the 
consideration of said deed was said promise on the part of Branch, 
and that the consideration in said deed would in no way estop him 
from setting up the part of said promise. 

Sec. 28th. That the said Sargent and Branch have wholly failed 
to comply with their said promises, and have expressly refused so 
to do; that the said Sargent did fail and refuse to give the said 
Philip and his wife a home in the former’s house, as he agreed to 
do, but did on or about the — day of April, 1878, order the said 
Philip and his wife out of his house, and did forbid his remaining 
there without any fault on the latter’- part, nor did he provide or 
offer to provide other suitable board for him and his wife; and 
the said Sargent did on or about, to wit, the — day of April, 
1878, expressly abandon said contract, and did then inform the 
said Philip that he would not advance a dollar with which to to 

pay said expenses, of which failing and refusal of the said 
98 Sargent to perform that part of the said contract which he 

had specially taken upon himself to do, the said Branch was 
immediately notified ; nor has either the said Sargent or the said 
Branch, ever since that time, advanced any money for that purpose 
or taken any steps whatsoever to full/til their said agreement in 
regard to said expenses, but have wholly abandoned the same. 

Sec. 29. And the said Branch also did wholly fail and refuse to 
verform the share of said contract which he especially took upon 
imself, nor has he ever instituted or attempted to institute, or of- 
fered to institute, any legal proceedings for the recovery of said 
lands, nor did he, after the signing of said deeds, ever take any steps 
whatsoever for the purpose of establishing the title of the said Eliza 
O'Brien, or of her vendees, in and to said lands, but he has wholly 
failed and refused so to do; and he did, on or about the — dax of 
April, 1878, substantially inform the said Philip that he would not 
institute any legal proceedings whatsoever or take any steps in re- 

lation to said matters until the said Philip should furnish 

99 him with the sum of at least $250, and that he shortly there- 
after ceased and refused to communicate with the said Philip 

on said subject although thesaid Branch well knew that the said Philip, 
on account of his poverty and that of his principals, would never 
have signed said instruments in favor of the said Branch and Sar- 
gent but for the assurance on the part of said Branch that the ex- 
penses would be paid by them, and that neither he, the said Philip, 
or his principals, should ever be called upon to pay the same or any 
art thereof. That said failure and refusal on the part of said 
ranch and Sargent to comply with their said promises was in ac- 
cordance with a deliberate plan and intent on their part at the time 
of the execution of said deeds not to comply with their said prom- 
ises. That at the time of the execution of the same neither of them 
ever did intend to comply with said promises which induced the 
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said O’Brien to execute said conveyances, but said promises were 
made for the purpose only of overreaching and defrauding the said 
O’Brien and his said principals out of the interest in said lands which 


said deeds purport to convey. 
100 Sec.30. That on the—day of 
Hanrick instituted a suit of trespass to try title against the said 
Edward G. Hanrick in the district court of Falls county, Texas, for 
the recovery of their undivided one-third interest in a portion of 
said lands described in Exhibit A, said suit being styled “ No. 1728, 
Nicholas Hanrick et al. vs. Edward G. Hanrick et al.“ That on the 
trial of the points of law involved in said said the demurrer of the de- 
fendant was sustained, the same being to the effect that since James 
Hanrick was an-alien when descent was cast, neither he, nor any of 
the alien heirs of Edward Hanrick, deceased, inherited an interest in 
his estate; from which ruling of the court the plaintiffs appealed. 
That the said Wm. Brady, for himself and for the said Eliza M. 
O’Brien, did at great expense, furnish additional counsel to said ap- 
pellants for the purpose of assisting them in the proper presentation 
and argument of said cause in the supreme court of Texas, and did 
contribute very materially to the success of said appellants in obtaining 
the ruling of the supreme court, as the same was in fact ob- 
101 tained, to the effect that the said James Hanrick, though an 
alien when descent was cast, nevertheless did inherit an in- 
terest in said estate in the same manner as though he were a citizen 
of Texas. In which ruling all the parties claiming an interest in 
the lands appertaining to said estate from and under any of said alien 
heirs were materially interested. 7 
Sec. 31. And plaintiff- say that they did,on the 14th day of Feb- 
ruary, 1880, institute this suit at law of trespass to try title for the 
recovery of their interest in the lands described in said Exhibit “A,” 
which are situated in Falls county, against the said defendant, Ed- 
ward G. Hanrick, in this court; and also a similarly styled cause, 
except as to number, was instituted by them in the circuit court of 
the United States for the western district of Texas, at Austin, for the 
recovery of their said interest in the lands appertaining to said es- 
tate situated in the latter district, which said suits have been vigor- 
ously prosecuted down to the present time; of the institution and 
ros ecution of which they, the said Branch and Sargent, have ever 
en fully informed. 
Src. 32. That at no time since the said Sargent and Branch 
102 refused to comply with the terms of their said agreement, 
which constituted the consideration on which said. instru- 
ments described in said Exhibits X and Y were executed, to wit, at 
no time since the summer of 1878 until on or about the — day of 
, 1881, the same being long after the institution of said suits in 
suid Federal courts, did they, the said Sargent and Branch, intimate 
orin any manner indicate to plaintiffs that they had or would claim 
an interest in said lands by virtue of said instruments last referred 
to; nor have they ever performed or tendered to the said Eliza 
O’Brien, of Ireland, or to her said venders, or to any of the heirs of 
James Hanrick, deceased, any assistance whatsoever in the prosecu- 


,1879, the said heirsof James © 
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tion of the suits hereinbefore mentioned and in the obtaining of 
said ruling in the supreme court of Texas. 

Sec. 33. That at the time of the institution of this suit plaintiffs 
were not aware, nor had they any reason to believe, that the said 
John B. Sargent or the said Wharton Branch, or either of them, 

claimed, or would presume to claim, any interest in said lands 
103 by virtue of said contract, which they had ‘both long since 

abandoned, or by virtue of said instruments hast referred to, 
since, for nearly two years anterior to the institution of said suits at 
law, neither the said Branch -or the said Sargent had, in any man- 
ner whatever, indicated an intention or disposition of fulfilling their 
agreements in consideration of which said instruments were signed 
in their favor, nor had said Branch evinced any disposition to vio- 
late the trust reposed in him, as the custodian of said instruments, 
by recording the same, or by using or permitting any use of the 
same, inconsistent with their character as escrows, or in such a 
manner as to cast a cloud upon the title of plaintiff; nor did he, 
Branch, nor did the said Sargent, according to the belief of plaintiff-, 
make any improper use of said instruments till after the decision of 
the supreme court of Texas in the said case of Nicholas Hanrick et 
al. vs. Ed. S. Hanrick, wherein it was decided as aforesaid that aliens 
were entitled, under the laws of Texas, to inherit lands in said 

State at the time of the death of the said deceased Edward; 
104 but shortly after said decision was rendered, to wit, on the 

— day of August, A. D. 1881, and more than eighteen months 
after the institution of this suit at law in the United States circuit 
court at Waco, the said Branch caused. said three instruments set 
forth in said Exhibits W. X, and Y to be recorded in the office of 
the county court of Falls county, Texas. 

The premises considered, plaintiffs pray that they have and re- 
cover of the said Wharton Branch & John B. Sargent, as well as 
the said Ed. G. Hanrick, an undivided one-third interest in said 
lands described in said Exhibit A, and for all other relief, both 
general and special, and for cost of court. 

BRADY & RING, 
J. M. ANDERSON, 
Ait s for Plaintiffs. 


105 Exn mr O. 


Know all men by these presents that we, James Hanrick, John 
Hanrick, and Elizabeth O’Brien, all of the county of Wexford, Ire- 
land, in consideration of one dollar and other valuable considera- 
tions paid by William Jenkins, Jr., of Boston, in the county of Suf- 
folk and Commonwealth of Massachusetts, the. receipt whereof is 
hereby acknowledged, do hereby give, bargain, sell, and convey 
unto the said William Jenkins, Jr., his heirs and assigns, all the 
right, title, and interest which we or any of us have in or to the 
following-described tracts of land, situated in the State of Texas, 
which belonged to Edward Hanrick, late of Montgomery, Montgom- 
ery county, State of Alabama, deceased, A. D. 1865, or in which he 
had, or claimed to have, a right, title, and interest, and known and 
described as follows, to wit: 
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First. A tract of forty-four thousand two hundred and eighty 
(44,280) acres in Williamson county, originally granted to Rafael 
A. Guirie. ; 

Second. A tract of forty-four hundred and twenty-eight (4,428) 
acres in Falls county, which two tracts of land was granted to one 

Rafael A. Guirie. 
106 Third. A tract of twenty-one thousand four hundred and 
seventy-six (21,476) acres in Falls county, which tract of 
land was granted to one Pedro Zarza. 

Fourth. A tract of forty-eight thousand seven hundred and eight 
(48,708) acres in Falls county, which tract of land was granted to 
one Antonio de la Serda. 

Fifth. A tract of forty-eight thousand seven hundred and eight 
(44,708) acres in Milam county, which said tract of land was granted 
to one Miguel Davilla. 

Sixth. A tract of forty-four hundred and seventy-eight (4,478) 
acres in Liberty county, which tract of land was granted to one J. 
F. De Rumazor. 

Seventh. A tract of twenty-two hundred and fourteen acres in 
Liberty county, which tract of land was granted to one Andrew 
Weaver. 

And also any interest which we or any of us have, or may have, in 
or to any other land in said State of Texas, by reason or virtue of our 

being heirs of thesaid Edward Hanrick, deceased, to have and to 
107 hold the granted premises, with all the privileges and appurte, 

nances thereto belonging, to the said William Jenkins, Jr.,and 
his heirs and assigns, to their own and behoof, forever. And we do 
hereby, for ourselves and our heirs, executors, and administrators, 
covenant with the said grantee and his heirs and assigns that we - 
are lawfully seized of an interest in fee-simple of the granted prem- 
ises aforesaid ; that they are free from all encumbrances by us in- 
curred ; that we have good right to sell and convey the same as 
aforesaid, and that we will, and our heirs, executors, and adminis- 
trators shall, warrant and defend the same to the said grantee and 
his heirs and assigns, forever, against the lawful claims and demands 
of all persons. 

In witness whereof we, the said James Hanrick, John Hanrick, 
and Elizabeth O’Brien, hereunto set our hands and seals, this first 
day of February, in the year one thousand eight hundred and sev- 


enty-eight. 
JAMES HANRICK, 
JOHN HANRICK, 
ELIZABETH O’BRIEN, 
<° By PHILIP O’BRIEN, 
Their Attorney-in-Fact. 


108 Signed and sealed in presence of— 
EDWARD J. JONES. 
FANNIE J. SARGENT. 
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Exnuisit W. 


Srark oF Texas, County of Galveston : 


Know all men by these presents, that I, John B. Sargent, of the 
city of Boston, State of Massachusetts, party of the first part, in con- 
sideration of one dollar to me paid by Wharton Branch, of the city 
and county of Galveston, Texas, besides other good and valuable 
considerations, have granted, bargained, and sold, and do hereby 
grant, bargain, sell, alien, convey, and confirm unto the said Whar- 
ton Branch, party of the second part, his heirs and assigns, forever, 
one undivided one-half of my interest in the estate of Edward Hanrick, 
deceased, in the State of Texas, my interest being one-half of three- - 
fourths of said estate, as appears by deed of this date to me, from the 
heirs of said Edward Hanrick, deceased, and for more particular de- 

scription reference is had to said deed to me, the same being in 
109 part as follows, to wit. Ten leagues in Williamson county, 

granted to Rafael A. Guirie; also one league in Falls county, 
same grant; 21,476 acres, supposed to be in Falls and Williamson coun- 
ties, granted to Pedra Zarza; eleven leagues in Falls county, granted 
to Antonio de la Serda; eleven leagues in Milam county, granted to 
Miguel Davilla; one league in Liberty county, granted to J. F. De 
Rumazar; and one-half league in Liherty county, granted to Andrew 
Weaver ; to have and to hold all and singular the above-described 
and conveyed premises and property, with all the rights, privileges, 
hereditaments, and appurtenances thereunto belonging or in any 
wise appertaining unto the said Wharton Branch, party of the sec- 
ond part, his heirs or assigns, forever; and I, the said party of the 
first part, do hereby bind myself and heirs, executors and adminis- 
trators, unto the said party of the second part, his heirs and assigns; 
that I am now well seized of all and singular the said property and 
premises ; that I have good right and lawful authority to make this 

sale and conveyance of the same; that my interest in said 
110 property and premises are free and clear of all and every en- 

cumbrance, and that unto the said party of the second part, 
my heirs and assigns; that I and my heirs, executors, and admin- 
istrators will forever warrant and defend the same against all ad- 
verse lawful claim or claims whatsoever. The words “ my interest 
in” interlined before signing. 

In testimony whereof I ho hereunto affix my hand and seal, this 
4th day of February, A. D. one thousand eight hundred and seventy- 


eight. 
JOHN B. SARGENT. [I. s.] 


Witnessed at request of grantors. 
PHILIP O'BRIEN. 
C. G. HATCH. 


Exuinit X. 


Tux State or Texas, County of Galveston : 


Know all men by these presents that 1, Philip O’Brien, of Boston, 
Massachuseets, acting for myself and for my wife, Eliza M. O’Brien, 
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and for James Hanrick and John Haurick and Elizabeth O'Brien, 
heirs of Edward Hanrick, deceased, parties of the first part, 
111 in consideration of one dollar to us paid by Wharton Branch, 
of the city and county of Galveston, Texas, besides other good 
and valuable considerations, have granted, bargained, sold, and do 


hereby grant, bargain, sell, alien, convey, and confine unto the said 


Wharton Branch, party of the second part, his heirs and assigns for- 
ever, one undivided one-fourth interest of, in, and to all of the prop- 
erty of the estate of Edward Hanrick, deceased, situated in the State 
of Texas, and for more perfect description reference is had to the in- 
ventory of said estate and the records pertaining thereto, Edward G. 
Hanrick being the administrator of said estate, and indebted to one- 
fourth thereof, and the description of the same is his part as follows, 
to wit: Ten leagues in Williamson county and one — in Falls 
county, granted to Rafael A. Guirie; 21,476 acres, supposed to be in 
Falls and Williamson counties, granted to Pedra Zarza; eleven 
leagues in Falls county, granted to Antonio de la Serda; eleven 
leagues in Williamson county, granted to J. F. De Rumazar; and 

one-half league in Liberty county, granted to Andrew Weaver; 


112 to have and to hold all and singular the above- described and 


conveyed premises and property, with all the rights, privi- 
leges, hereditaments and appurtenances thereunto belonging, or in 
anywise appertaining unto the said Wharton Branch, party of the 
second part, his heirs and assigns, forever, and we, the said parties of 
the first part, do hereby bind ourselves, our heirs, executors, and ad- 
ininistrators unto the said party of the second part, his heirs and 
assigns, that we, and our heirs, executors, and administrators will 
forever warrant and defend the same against all adverse lawful 
claim or claims whatsoever. The words “our interest in” interlined 
before signing. . 
In testimony whereof, we do hereunto affix our hands seals, usin 
scrolls for seals, this fourteenth day of February, A. D. one thousan 
eight hundred and seventy-eight. 


PHILIP O’BRIEN, - [is 
JAMES HANRICK, . 8. 
JOHN HANRICK, L. 8. 


ELIRABETH O’BRIEN, II. S. 
By PHILIP O’BRIEN, 
Their Attorney-in- Fact. 


Witnessed at request of grantors. 
JOHN B. SARGENT. 
C. D. HATCH. 
F. BARNARD. 


113 Exnimr Y. 


THE State oF Texas, County of 


Know all men by these 2 that I, Philip O'Brien of the eit 
of Boston, county of Suffolk, Massachusetts, acting for myself an 
my wife, Eliza M. O’Brien, and for James Hanrick, John Hanrick, 
and Elizabeth O’Brien, heirs of Edward Hanrick, deceased, parties 


en 
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— of the first part, in consideration of one thousand dollars to be paid 


to us by John B. Sargent of the same place, Lesides other good con- 
siderations to be rendered, have granted, bargained, and sold, and 
do hereby grant, bargain, sell, alien, convey, and confirm unto the 
said John B. Sargent, party of the second part, his heirs and assigns 
forever, one undivided one-half interest of, in, and to all the property 
of the estate of Edward Haurick, deceased, situated in the State of 
Texas, to which we are in any way entitled — our interest therein 
being three-fourths thereof, and for more perfect description reference 
is had to the inventory of said estate, and the records pertaining 
thereto, Edward G. Haurick being the administrator and entitled to 
one-fourth thereof, and the 8 of the same in part 
114 as follows, to wit: Ten leagues in Williamson county, granted 
to Rafael A. Guirie; one league in Falls county, same grant; 
(21,476) acres, supposed to be in Falls county and in Williamson 
county, granted to Pedro Zarza; eleven leagues in Falls county, 
granted to Antonio de La Serda; eleven leagues in Milam county, 
granted to — Davilla; one league in Liberty county, granted 
to J. F. De Rumazar; and one-half league in Liberty county, 
granted to Andrew Weaver to have and to hold all and singular 
the above described and conveyed premises and property, with all 
the rights, privileges, hereditaments, nd appurtenances thereunto 
belonging or in any way appertain-g, unto the said John B. Sargent, 
party of the second part, his heirs or assigns, forever, and we, the 
said parties of the first part, do hereby bind ourselves, our heirs, 
executors, and administrators hereto — the said party of the second 
part, his heirs and assigns; that we are now well seized of all and 
singular the said property and premises, and that we have good 
right and lawful authority to make this sale and conveyance 
115 of the same; that said our interest- in the property and prem- 
ises are free and clear of all and every encumbrance, and 
that unto the said party of the second part, his heirs and assigns, 
that we and our heirs, executors, and administrators will forever 
warrant and defend the same against all adverse lawful claim or 
claims whatsoever. 

In testimony whereof we do hereunto affix our hands and seals, 
using scroll for seals, this fourteenth day of February, A. D. one 
thousand eight hundred and seventy-eight. 

PHILIP O'BRIEN, I. 8. 
ELIZA M. O'BRIEN, L. 8. 
JAMES HANRICK, 1. S. 
JOHN HANRICK, 1. 8. 
ELIZABETH O'BRIEN, II. s. 

By PHILIP O’BRIEN, 
Their Attorney-in-fact. 


WHARTON BRANCI 
FRED. BRANCH. 
W. G. HATCH. 


Witnessed at the request of e 


6—256 
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ExRInIT Z. 


To all whom these presents shall come, we, James Hanrick and John 
Hanrick, both of Tamanine, farmers, and Elizabeth O’Brien, of 
Tomfarry, widow, all in the county of Wexford, send greeting : 


116 Whereas Edward Hanrick, late of Montgomery, in the State 
of Alabama, United States of North America, lately died in- 
testate, unmarried and without issue, and whereas we the under- 
signed, James Hanrick, John Hanrick, and Elizabeth O’Brien, are 
respectively the brothers and sister of the said Edward Hanrick ; 
and whereas we, the said James Hanrick, John Hanrick, and Eliza- 
beth O’Brien, in our own right and in virtue of the laws and cus- 
toms of the said United States of North America, are respectively 
now legally entitled to a distributive share of the estate and effects 
of the said Edward Hanrick, deceased: Now know ye that we, the 
said James Hanrick, John Hanrick, and Elizabeth O’Brien, having 
and reposing great confidence in Mr. Philip O’Brien, of number 41 
North Pearl street, Albany, in the State of New York, merchant clerk, 
have made, ordained, constituted, and appointed, and by these pres- 
ents do make, ordain, constitute, and appoint, the said Philip O’Brien 
our true and lawful attorney, and do hereby grant him full power 
and authority, for us and in our names and to our use, to ask, de- 
mand, and sue for, and by all lawful ways and means to recover 
and receive from Edward G. Hanrick, or of and from the ad- 
ministrator of the said Edward Hanrick, and of and 
117 from all the other person or persons whomsoever, all our dis- 
tributive share or shares of the estate and effects of the said 
Edward Hanrick, which we are by law entitled unto, and all other 
sum or sums of money, goods, chattels, and effects, which, by the. 
said Edward Hanrick dying intestate, or on any other account, be- 
longing or of right ought to belong to us, and on receipt or recovery 
thereof, or of any part thereof, to sign and give a — and effectual 
receipt for the same, and also to recover of and from the said Ed- 
ward G. Hanrick, or of and from the administrator or legal personal 
representative of the said Edward Hanrick, whatsoever and where- 
soever, all and singular, our distributive share or shares of the mes- 
suages or tenant's land, hereditaments or other, the real or chattel 
estate, or estate whatsoever, and wherein the said intestate, Edward 
Hanrick, at the time of his decease, had any estate, term, right, or 
interest whatsoever, and all and singular, the appurtenances there- 
unto belonging, and for us, and in our names, into and upon all or 
any part thereof, or the name of the whole to enter and become 
thereof possessed, and to keep and retain possession for our use and 
benefit, or to sell, let, or absolutely dispose of our distributive 
118 share of and in the same, or to join and concur in the letting, 
sale, or disposition of the same messuages or tenement’s lands, 
hereditaments or other real or chattel estates, with their appurten- 
ances, at such time or times, and in such manner as he shell think 
proper and expedient, and to do all such acts and to take such pro- 
ss sedi and use all such lawful ways and means as he shall deem 
necessary to assert and estublish our right to all and any part of 
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such lands, real or chattels estates, and also for and on behalf and 
in the names of us, and as our acts and deed, to make, sign, seal, 
execute, and deliver all such agreements, contracts, lenses, convey- 
ances, and assurances, with all usual and reasonable covenants 
therein, on our part, of all or any part of the said messuages, tene- 
ments, premises, estate, and effects as shall be found necessary or 
expedient, and to receive and take our share or shares of the pur- 
chase moneys or other considerations, for such part thereof as shall 
be sold, and the rents and profits have accrued or shall hereafter ac- 
crue or become due for such parts thereof as have been or shall be 
set or let to and for our use, and, in our names, to give and sign 
proper réceipts for the same respectively, and also for us and in our 
names, to call for, examine, settle, adjust, and sign all ac- 
119 counts now pending, and and which may hereafter depend 
between us and any other or persons whomsoever, in relation 
to or in respects of the assets, real and personal estate and effects of 
the said Edward Hanrick, deceased, and to commence any action, 
suit, or other proceedings at law or in equity, against any person or 
persons, in respect of any of the matters or things aforesaid, and to 
appear to or defend any action, suits, or other proceeding to be com- 
menced against us, — to proceed to judgment or execution or be- 
come non-suits or suffer judgements-to go by default in any such 
action, suits, or other proceedings, or to compromise the same, as to 
our said attorney shall seem most expedient, and also to do, per- 
form, and execute all such other acts, matters, or things whatscever, 
as shall or may be requisite or necessary, in or about the premises, 
as fully and effectually as we could have done if personally present, 
and also to substitute or appoint any person or persons to act under 
or in place of him, our said attorney, and for all or any of the mat- 
ters or purposes aforesaid, and every such substitution at pleasure 
to revoke, hereby ratifying and confirming and agreeing to 
120 ratiſy and confirm whatever our said attorney or his substi- 
tute or substitutes shall lawfully do or cause to be done in 
about the premises by virtue of these presents, and we hereby re- 
voke all former powers or letters of attorney, given by us in respect 
of any of the matters or things, either to Henry C. Semple, of Mont- 
gomery, in the State of Alabama, Esquire, attorney-at-law, or any to 
other person or persons whomsoever. 
In witness whereof we have hereunto subscribed our names and 
affix our seals, this sixteenth day of May, one thousand eight hun- 


dred and seventy. 
JAMES HANRICK. I. S. 
JOHN HANRICK. 
ELIZABETH O'BRIEN. 


Signed, sealed, and delivered in the presence of— 
JOHN KEHOE. 
CATHERINE MURPHY. 


121 Ext A, 


Description of the land in Falls county, Texas, of which the said 
Edward Hanrick died seized : 


44 E. G. HANRICK vs. ELIZA M. O'BRIEN ET AL. 


Tract Number One. 


The same containing eleven leagues of land originally granted 
to Atanacio de La Serda, being situated in said county on the left 
bank of the Brazos river, at or near the entrance therein of an old 
bed of the river, and bounded and described as follows, to wit: be- 
ginning at a point on the bank of said river near the old bed afore- 
said, from which a sycamore ten inches in diameter bears south 
47 west 15 varas distant, and another fifteen inches in diameter 
bears south 844 west 21 varas; thence running north 62 east 27,626 
varas to a stake in prairie; thence north 28 west 10,000 varas to 
a stake on bank of said river, from which a poplar 12 inches in 
diameter bears south 58 east 10 varas, and another 6 inches in diam- 
eter bears south 58} east 22 varas; thence following the meanders 
of said river to the place of beginning. From the foregoing-de- 
scribed, eleven leagues of land, however, are to be taken the follow- 
ing-described tracts, to wit: 
1. A tract of 649 acres conveyed by the said Edward Han- 
122 rick, deceased, to the county of Falls, and including the town 
of Marlin, beginning at the southwest corner of the said town 
tract at a stake from which a mesquite seven inches in diameter 
bears north 55 east 104 varas; another mesquite six inches in diam- 
eter bears south 22 east 400 varas; thence west 1,900 varas to a 
stake ; thence south 1,900 varas; thence east 1,900 varas to the place 
of beginning. 

2. A tract of land conveyed by said deceased Hanrick to J. M. 
Stiner, being in conflict with the W. N. P. Marlin survey, beginnin 
at the northwest corner of said survey and running north 45 — 
east with the north line of the same to a point whence a line run- 
ning parallel with the western boundary to the southern boundary 
of said Martin survey will include the quantity of 320 acres. Also 
320 acres to be taken by commencing on said north line where the 
above-named 320-acre survey turns and running with said parallel 
line of said above-named 329 acres to a point where a line runnin 
parallel with the north boundary line 1,000 varas will include sai 
quantity of 320 acres. 

3d. A tract of land conveyed by the said Edward Hanrich, 

123 = deceased, to B. W. Shields, the same being a part of said La 
Serda grant: Beginning at the southwest corner of a survey 

of 940 acres made for the Marlin town tract; thence south 44 west 
5,390 varas to stake on the Brazos river a cottonwood tree, twelve 
inches in diameter, bears south 57 east 20 varas, and another, thir- 
teen inches in diameter, south 13 west 15 varas; thence down said 
Brazos river with its meanders 2,820 varas to corner or hackberry, 
four inches in diameter, from which hackberry, ten inches in diam- 
eter, bears north 20 west 11 varas; thence north 44 west 5,510 varas 
to stake, from which post oak, sixteen inches in diameter, bears 
north 56 west 43 varas; thence north 44 west 1,435 varas to begin- 
ning, containing 1,500 acres. And another survey of 1,500 acres, 
beginning at southwest corner of said town tract; thence south 44 
west 5,390 varas to a stake on the river, from which a cottonwood, 
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twelve inches in diameter, bears south 57 east 20 varas to another, 
thirteen inches in diameter, which bears south 11 west 15 varas; 
thence up the river with its meanderings 2,440 varas to corner 
or two hackberrys, ten inches in diameter, from which a 
124 cottonwood, 18 inches in diameter, bears north 5 west 6 varas; 
thence north 44 east 5,540 varas to stake; thence south 46 
east 1,802} varas to beginning. 

4. A tract of land containing about 700 acres, the same being all 
that portion of a grant of — acres to Green Durkin which is in con- 
flict with said Atanacio de La Serda grant, beginning at the point 
where the south line of said La Serda grant intersects the east line 
of said grant to Green Dunkin; thence north 28 west to the north- 
west corner of said Dunkin grant; thence north 62 west to the east 
line of said La Serda; thence south 28 cast with the La Serda line 
to the southeast corner of said La Serda grant; thence south 62 
west with the south line of the La Serda to the place of beginning. 

5. A tract of land containing about 800 acres, the same being all 
that portion of a league of land granted to John Marlin, beginning 
at a point where the west line of said Marlin league intersects the 
south line of said La Serda grant; thence north 28 west with said 
Marlin line to the south line of tife said T. J. Chambers’ grant 

of ten leagues; thence north 45 east with the said Chambers’ 
125 line to the northeast corner of the said John Marlin league; 

thence south 28 east with the east line of the said Marlin 
league to the south line of the said La Serda ; thence with the south 
line of the La Serda south 62 west to the place of beginning. 


Tract Number Two. 


The same containing five leagues of land situated in Falls county, 
lying in two bodies, the first of which containing four leagues of 
land, more or less, adjoins the survey of Ignacio Galinda: Begin- 
ning at the lower corner of said survey on the right bank of the 
Brazos river; thence south 62 west following the lower line of said 
survey 19,332 varas to the second corner of this tract; thence south 
28 east 5,000 varas to the third corner; thence north 62 east 730 
varas to the Brazos river for the north corner; thence up the river 
with its meanderings to place of beginning. The second of said tracts 
of land, containing one league, begins at the west or northwest corner 
of the survey of two leagues of Juan Jose Acosta; thence south 62 
west 10,000 varas; thence south 28 east 5,000 varas; thence north 
62 degrees east 10,000 varas; thence north 28 degrees west to the 
place of beginning. From the foregoing five leagues of land, how- 

ever, are to be taken: 
126 1. A tract of land containing 320 acres, vested by decree of 

court in Henry Juty: Beginning at a stake in prairie for 
southwest corner; thence north 51 east 283 poles to stake for west 
corner, from which a post oak marked 1 bears north 51 west 1 pole 
and 7 links; thence south 39 east 18 poles to stake; thence south 
39 east 136323 poles, to stake, from which post oak, seven inches 
in diameter, marked 11, bears south 35} west 13 links; another 
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marked 1 bears west 60} 14 links; thence south 61 and west 360 
poles; thence north 38 east 136344 poles to beginning. 

2. A tract containing 668 acres out of the said Zarza grant, be- 
ginning at a cedar stake on south line of the Zarza grant, from 
which an elm marked x bears south 74} east. 


Tract Number Three. 


A tract of land containing one league, more or less, the same 
being a portion of eleven leagues of land granted to Rafael Aguire, 
being situated in Falls county, Texas, on a branch of Cow Bayou: 
Beginning at the southwest corner of two leagues of land granted 
to Juan Jose Acosta, which is a stake in the upper boundary of 

four leagues of land granted to Jose Antonio Monchaca, from 
127 which a cedar five inches in diameter bears north 47 east 

14 varas distant, and an elm six inches in diameter bears 
south 32 west 6 varas; thence running south 62 west 10,000 varas 
to stake inside of boundary for the second corner; thence north 28 
west 250 varas to the southwest corner of a league of land granted 
to Pedro Zarza; thence north 62 east with the southeast boundary 
10,000 varas to the southeast corner in southwest boundary of the 
land of Acosta; thence south 28 east to the beginning, said tract 
being delineated; thence north 62 east 1,900 to stake in thicket for 
northeast corner, crossing Cow Bayou at 80 varas, and recrossing 
thence south 28 east 1,933 varas to beginning. 


IT. 


Description of land in Williamson county, Texas, of which the 
said Edward Hanrick died seized: A tract of land containing ten 
leagues more, being all that portion of 11 leagues of land granted to 
Rafael D. Arguire, situated in Williamson county, lying on the river 

San Gabriel and Williamson creek, and adjoining lands 
128 granted to Miguel Davilla and Pedro Zarza: inning at 

the point forming the southwest corner of the land of Pedro 
Zarza and southwest corner of that of Milguel Davilla at a mound 
of earth; thence running south 20 along the western boundary of 
said Zarza, and at 4,800 varas crossing Williamson creek, and at 
9,100 varas crosses the San Gabriel, and at 10,961 varas passes the 
southwest corner of the land of the aforesaid Zarza, and at 12,500 
varas a stake is planted on a mound in the prairie, which is the sec- 
ond corner; thence north 70 west 20,000 varas to a stake planted in 
another mound for the third corner; thence north 20 east 12,506 
varas, crossing the San Gabriel and Williamson creek to a stake in 
another mound for the fourth corner; thence south 70 east 20,000 
varas to the place of beginning, including ten leagues of land. 


III. 


Eleven leagues of land granted to Miguel Davilla, situated in the 
counties of Bell, Milam, and Williamson. 
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IV. 
One-half league of land situated in Liberty county, Texas, granted 


to Andrew Weaver, and one league of land situated in the same 
county, granted to J. F. De Munsijes. 


129 And afterwards, on April 5th, 1883, the following trial 
amendment was filed, endorsed, to wit: 


No. 14. U.S. cir. court. Eliza M. O’Brien et al. vs. Ed. G. Hanrick. 
— trial amendment. Filed April 5th, 1883. J. II. Finks, 
clerk. : 


Which is in words following: 


Trial Amendment. 
Exiza M. O’Brien et al. vs. Eynwarp G. Hanricx. 


And now comes the plaintiffs, with leave of the court first had and 
obtained, files this their trial amendment, and withdraws so much 
of their former pleadings as is inconsistent with the correction thereto 
herein intended to be made. To the first section on page 6 of plain- 
tiffs’ supplemental petition, plaintiffs add the words said power of 
attorney being the same as that referred to in the pleadings of 
Branch and Sargent.” They also add between the sixth and seventh 
lines of said section the words “among other things.” They add 

the words “substantially ” after the word described in section 
130 six of said petition. They add to sec. nine of said petition “said 

deeds described substantially in said Exhibits X & X. being 
the same as those referred to in said Branch & Sargent’s pleadings. 
They substitute in place of the words Exhibit “A,” on the last page 
of plaintiffs’ said so-called supplemental petition, the words “ plain- 
tiffs’ 4th amended original petition.” 

BRADY & RING, 


J. M. ANDERSON, 
Ait for IT ffs. 
131 Judgment. 


UnitTeED STaTEs OF AMERICA: 
Northern District of Texas and Sth Circuit at Waco. 


Be it remembered, at the United States circuit court for said circuit 
and district, on the 6th day of April, 1883, at the April term, 1883, 
of said court at Waco, 

Present: The Honorable Andrew P. McCormick, judge, 

The following, among other things, was had and done, to wit: 


El. 1z4 M. O'BRIEN ef als. 
v8. * 14. 
Epwarkp G. HAx RICK. 
Arni. 6rn, 1883. 
On this day came on to be heard the above- entitled cause, and 
the plaintiffs, Eliza M. O’Brien and her husband, Philip O’Brien, and 
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William Brady and the intervener, John B. Sargent, and the defend- 
ant, Edward G. Hanrick, appearing, by their attorneys, and the in- 
tervener, Wharton Branch, appearing for himself personally, all 
parties announced ready for trial, and thereupon came a jury of 
twelve good and lawful men, to wit: C. W. Hickey, D. C. Carr, E. C. 
Swafford, J. B. Johnson, J. C. Bragg, R. Rutherford, J. W. Ballard, 
C. Rowan, J. P. Poole, H. P. Harrington, C. H. Moore, and 
132 J. C. Pendleton, who were duly selected, empanneled, and 
sworn according to law, and who after hearing the evidence 
and the argument of counsel and having received the charge of the 
court, on the tenth day of April, A. D. 1883, retired to consider of 
their verdict ; and after duly considering the same they returned 
into open court the following verdict, to wit: “ We, the jury, find 
for the plaintiff. C. Rowan, foreman.” It is therefore ordered and 
adjudged by the court that the plaintiffs, Eliza M. O’Brien and 
Philip O’Brien and Wm. Brady, have and recover of the defendant, 
Edward G. Hanrick, and of the interveners, Wharton Branch and 
John B. Sargent, one undivided one-third interest in and to the fol- 
lowing-described lands and tracts of lands, being situated in Falls 
county, Texas: Tract number one, a certain tract of land, known as 
the Atunacia de la Serda eleven-league grant, situated in the county 
of Falls, on the left bank of the Brazos river, and bounded as follows, 
to wit: Beginning at a point where an old channel enters said river, 
called old bed of river, at a stake from which 15 varas a — ten in. bears 
south 47° west, and at 21 W. another 15 in. dia. to Hackberry 
133 ten inches in dia., and twenty-one v’s south 84} west another; 
thence N. 62 E. 27,626 varas, crossing a creek, called Isaac creek, 
to a stake in the plain for a corner; thence N. 28° W. 10,000 varas 
to another stake in the plain; thence S. 62° W. 28,966 varas to a 
stake in the margin of said river, from which, 10 varas S. 3839 E., a 
cottonwood, 12 in. dia., another 6 in. dia., bears S. 83° E.; thence 
down the said Brazos river with its meanderings to the place of be- 
ginning and comprehending within its — one deed of eleven 
lengues of land, which said tract of land was granted to Mathew 
R. Williams as attorney for the said Antonacia de La Serda on the 
— day of „A. D. 1833. 

Tract number two, containing two parcels of land, situated in said 
county of Falls, State of Texas, formerly granted by the proper 
officers of the State of Coahuila and Texas to Pedro Zarza, by 
his attorney-in-fact, Robert L. Williams, and described as follows, 
to wit: 

The first of said tracts containing four leagues of land, more or 
less, adjoining the survey of Ignacio Galinda, beginning at the lowest 

corner of said survey, on the right bank of the Brazos river ; 
134 thence south 62° W., following the lower line of said survey, 

19,350 varas, to a stake, for south corner, the second corner of 
this tract; thence 8. 28° E. 5,000 v’s to the third corner; thence N. 
62° E. 21,780 varas to the Brazos river, for the fourth corner; ther ce 
up the river with its meanders to the place of beginning. 

The second of said tracts containing one league of land, and 
beginning at the west or northwest corner of the survey of two 
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leagues of Juan Jose Acosta ; thence S. 62 W. 10,000 varas; thence 
S. 28 E. 2,500 varas; thence N. 62 E. 10,000 varas; thence N. 28° 
W. to the place of beginning. 


Tract Number Three. 


The same being a tract of land lying and being in the county of 
Falls, and described as a part of the eleven-league tract granted to 
Rafael de Aguire, situated on a branch of Cow Bayou: 

Beginning at the southwest corner of two leagues of land, granted 
to Juan Jose Acosta, which is a stake in the upper boundary of four. 
leagues, granted to Jose Antonio Manchaca, from which a cedar five 
in. in diameter bears N. 47° E. 14 v’s, and an elm 6 in. in dia. bears 
S. 32° W. 9 v’s; thence running south 62 W. 10,000 varas to a stake 

lanted in the said boundary for the second corner; thence 

135 8 28° W. 2,500 v’s to the southwest corner of a league of land, 

nted to Pedro Zarza; thence N. 62° E. with the southeast 

boundary 10,000 varas to the southeast corner in southwest bound- 

ary of the land of Acosta; thence S. 20° east to the place of beginning, 

including one league of land more or less according to the original 
survey. : | 

And it is further ordered that a writ of possession in favor of said 
plaintiffs’ issue therefor; and that plaintiffs do have and recover of 
such interveners such costs by them incurred by reason of such 
intervention, and of defendant all cost- which were incurred herein 
not including any costs incurred by the said intervention, for which 
let execution respectively issue. 


136 Defendant’s 1st Bill of Exceptions. Filed Octo. 9th, 1880. J 
H. Finks, Clerk. 


Which is in words, to wit: ) 
Ei. zA M. O’Brien ef al. vs. E. G. HANRICK. 


Suit pending in the U. S. Circuit Court for the 5th Circuit and North- 
ern District of Texas, sitting at Waco. 


Be it remembered that on the call of this cause for trial the de- 
fendant, by his counsel, presented and urged his demurrer and ex- 
ceptions to the petition of plaintiffs, as follows, viz: 


ELIzA M. O’Brien et al. us. E. G. IIANx RICK. 


Comes the defendant in the above-styled cause, by his atty’s, and 
excepting to plaintiff’s petition herein filed, says the same is in- 
sufficient because: | 

Ist. It appears from said petition that all persons interested in 
the subject-matter in controversy are not made parties. 

2d. Because it appears from said petition that the vendor 

137 of plaintiffs was, at the date of the death of Edward Hanrick, 

viz., in 1865, an alien, and not entitled to inherit any or- 

tion of the estate of suid deceased situated in the State of Texas, nor 
does said petition show any right in pl’t'ffs. 
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3d. Because it appears that nine years and more have elapsed 
since the death of said’ Edward Hanrick, wherefore if the plaintiffs 
or their vendor ever had right they are now barred by lapse of time. 

4th. And further excepting to that part of said petition which al- 
leges that in 1870 a general public statutory law was enacted in said 
Kingdom of Great Britain conferring on aliens the full rights of nat- 
ural-born subjects of said kingdom, because the same can have no 
effect upon rights vested before that time, and because the same pre- 
sents no issue material to the determination of this cause; wherefore 
the same should be struck out. 

And further, this def't demurs and says that said petition pre- 

sents no cause of action against this defendant, and of this he 
138 praxys judgment of the court; which exceptions and demurrer 
being heard by the court, and considered by the court, are 

overruled. To which ruling of the court the defendant, by his coun- 
sel, now here, in open court, upon said ruling being announced, ex- 
— and prays that his exceptions be noted on the record and that 
a bill of exceptions be signed and made a part of the record, which 
is accordingly done. 

Approved Octo. 9, 1880. 
A. P. McCORMICK, 

U. S. Dist. Judge. 


130 Defendant's 2d Bill of Exceptions. 


Endorsed to wit: No. 14. E. M. O’Brien et al. vs. E. G. Hanrick. 
Bill of exceptions No. 2. Filed April 16th, 1883. J. H. Finks, clerk. 


Which is in words to wit: 
In U. S. Circuit Court, at Waco, Texas, Spring Term, 1883. 
ELIZzA M. O'BRIEN et al. 
No. 14. 


U. 
E. G. HAN RICK. 


Be it remembered that on this 4th day of April, A. D. 1883, be- 
fore the parties announced ready for trial, the plaintiffs, by their 


counsel, read before the court the plea in abatement of the def’t, 
E. G. Hanrick, filed April 3d, 1883, as follows, viz: 


In U. S. Circuit Court, 5th Circuit and N. D. of Texas, at Waco’ 
Oct. Term, 1882. 


Exiza M. O’ Brie et al vs. E. G. HANRICK. 


140 Comes the defendant, E. G. Haurick, and shows to the court 

that a large portion of the lands sued for by plaintiffs in this 
action and described in their 4th amended petition — filed are, 
and were at the time this suit was brought, in the actual adverse 
occupation of persons not sued in this action; that many of said 
—— hold in severalty tracts of land, parts and parcels of the 
und described in plaintiff's said petition, through right derived 
from Edward Haurick, deceased, in his life time; that they and 


wo 
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their vendors took actual occupation of said tracts or parcels so 
claimed by them under right derived as aforesaid from pl't'ffs' 
alleged ancestor, Edward Hanrick, deceased, in the lifetime of 
su id deceased, and have since and do now claim their said several 
holdings in full and absolute title; that the names of said several 
parties are numerous, viz: more than five hundred, all of 
whom, as well as the nature of their several claims, are well 
known to pl't'ffs; that among the number so holding def’t states 
the following-naimed persons, all of whom reside in the 
141 county of Falls, in the State of Texas, viz.: Wm. Killibrew, 
George A. King, J. D. Oltorf, Mrs. S. S. Ward, John Reynolds, 
Jesse Scruggs, Dan. Jackson, Gilbert Jackson, Mrs. Wm. Duty, 
Dr. Miller, Fielding Ruble, —— Smithart, besides many others too 
numerous to mention ; alsoa large number of people who held when 
this suit was brought and now hold and occupy in severalty other 
arts and parcels of said land sued for by pl’t’ffs in this action, claim- 
ing title in themselves, and have so held and claimed for more than 
ten years, viz.: Ed. McCullough, E. II. Featherston, Mrs. Martin, 8. 
Magee, James Taylor, E. C. Stuart, J. P. Parker, Mrs. A. Steele, 
Marian Fairey, Sam. Bell, Rob't Smith, A. E. Watson, Mrs. — Bates, 
heirs of W. O. Smith, deceased, besides a great number of others too 
numerous to mention; also a great-number of other people, who 
held when this suit was brought, and now hold and occupy in sev- 
eralty parts and parcels of the land sued for, claiming title in them- 
selves to the extent of their several holdings, viz: C. Boker, Doe. 
Hemphill, W. S. Clark, C. Whitaker, J. A. Martin, J. A. Holland, T. 
B. Watson, John Humphreys, B. W. Rimes, II. Rickelman, I. D. 
‘orbes, P. Kersey, J. R. Evans, besides a great number of others 
too numerous to mention. | 
142 And def’t further shows to the court that E. G. Gurley, 
| who resides in said county of Falls, is now, and has been for 
more than ten years last past, jointly with this defendant occupying 
the tracts of land described in the Exhibits A, B, C, attached to 
def’t’s answer, under a chain of title in himself, to an undivided one 
third interest therein; that he claims to have acquired his posses-_ 
sion and right from the deceased Edward Hanrick in 1858, and has 
continuously since held, occupied, improved, used, and claimed said 
interest adversely to the plaintiffs, and has jointly with defendant 
— the entire tracts of land described in said Exhibits A, B, 

C. 

And further, this defendant shows that Nicholas, Annie, and 
Ellen Hanrick and others, claiming as the heirs of James Hanrick, 
deceased, are asserting, by suit in the district court of Falls county, 
State of Texas, a title to an undivided one-third interest in said lands; 
that the said heirs claim as their tenants Ike Carev, Wilson Ham- 

mers, S. B. Bryant, and David Barton, who are on portions 
143 of said lands, occupying the same and resisting the right and 

claim of this defendant; all of which is well known to pl'tffs 
in this suit. 

And, further, defendant shows that John B. Sargent and Nell B. 
Carpenter, both of Boston, Massachusetts, and Wharton Branch, of 
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Galveston, Texas, claim to own and hold the interests in the lands 
described in pl’t’ffs’ petition claimed by plaintiffs and sued for by 
't'ffs in this action, said claim of said Sargent and Branch bein 
* virtue of conveyance to them by Elizabeth O’Brien, James an 
John Hanrick, by deeds of prior date than the deeds of pl’t’ffs’, all 

of which is well known to pl’t’ffs. 

Wherefore def’t avers that all of the before-named persons are 
not only proper, but necessary parties to this action, and he pleads 
their non-joinder and prays that this suit abate. 

E. G. HANRICK. 


Signed and sworn to before me, this 3d day of April, 1883. 
J. H. FINKS, Clerk. 


144 And the said counsel then presented and urged before the 
court their exceptions to said plea, as follows, viz: “ That said 
plea presents no merits and shows no cause sufficient in law why 
the parties named therein are necessary parties defendants or why 
the same should be made parties in this suit;“ which said excep- 
tion was by the court sustained and the said plea in abatement was 
struck out, to which ruling of the court the defendant, E. G. Han- 
rick, by his counsel, did then and there except and prayed a bill of 
exceptions, which is granted. 
Signed, sealed, and made part of the record. 


April 16th, 1883. 
A. P. McCORMICK, 
Dist. Judge. 
145 Defendant’s 3d and 4th Bill of Exceptions. 


Endorsed, to wit: No. 14. Eliza NI. O’Brien e al. vs. E. G. Han- 
rick. Bill of exceptions Nos. 3d & 4th. Filed April 16, 1883. J. 
H. Finks, clerk. 


Which is in words, to wit: 
In U. S. Circuit Court, at Waco, Texas. Spring Term, 1883. 
EL Iz A M. O'BRIEN et al. 
No. 14. 


v. 
E. G. HAxNRIcR. 


Be it remembered that on this 5th day of April, A. D. 1883, the 
pl't'ffs herein having filed their amended plea, styled “ Pl't'ffs first 
supplemental petition, the defendant, E. G. Hanrick, by his counsel, 
thereupon, on the same day, filed his motion to dismiss as follows, 
viz: 

“In U.S. Circuit Court, at Waco, Tex. Spring Term, 1883. 
Ei. Iz A M. O’Brien & al. 
* 14. 


v. 
E. G. HAN RIC. 


Comes the defendant, E. G. Hanrick, by his counsel, and 
146 moves the court to dismiss this cause, because it appears from 
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the pleadings of pl’t’ffs that this court has no jurisdiction to 
hear and determine the matters in controversy, and that pl’t’ffs’ right, 
if any they have, is a matter cognizable only by a court of equity. 
GOODRICH & CLARKSON, 
Att ys for E. G. Hanrick.” 


Which motion being on said day brought to the attention of the 
court, and argument thereon being heard, the said motion was by 
the court overruled ; to which ruling of the court the said defend- 
ant, by his counsel, then and there at the time said ruling was an- 
nounced did in open court except, and prayed that a bill of exce 
tions be signed and made part of the record, which is accordingly 
done. 

Ap' 16, 1883. 

A. P. McCORMICK, 
Dist. Judge. 


And thereupon the said def’t, E. G. Hanrick, by his counsel, pre- 
sented and urged his exceptions to said “ pl’t’ffs’ first supplemental 
petition ” as follows, viz: 

Exiza M. O'BRIEx et al. 
No. 14. 


v. * 
E. G. HANRICK. 


147 Comes the defendant, E. G. Hanrick, by his counsel, and 
excepts to pl’t’ffs’ plea this day filed, styled “ pl’t’ffs’ first sup- 

plemental petition,” because— 

Ist. The said plea shows no right in pl't'ffs to have the relief 
prayed for. 

2d. The pl't'ffs in said plea claim by a new and different right 
from tl. at set up in their original petition. 

3d. Said plea shows that “hee did not have, when this suit was 
brought, any legal title to the premises sued for. 

4th. Said plea attempts to join an equitable action to cancel deeds 
outstanding in Sargent and Branch with an action at law for the 
possession of land brought against this defendant. 

5th. The said plea in no manner connects this def’t with the 
charges of fraud and failure of consideration alleged in said plea 
against said Sargent and Branch. 

Gth. The alleged equitable right set up in said plea is a stale 
demand. 

7th. It does not appear by said plea by what right the pl’t’ff, Wm. 
Brady, joins in the plea to cancel said deeds. 

Where- defendant prays judgment. 
148 And for answer to said plea this def’t reiterates the de- 
fences set up in his answer filed April 3d, 1883. 
GOODRICH & CLARKSON, 
At s for E. G. Hanrick. 


And argument thereon having been heard by the court, the said 
exceptions were by the court in all things overruled; to which rul- 
ing of the court the said def’t, by his counsel, did then and there, in 
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open court, at the time said ruling was announced, except and pray 
a M exceptions, which is granted, signed, and made part of the 
record. 
April 16, 1883. 
A. P. McCORMICK, 
- Dist. Judge. 


149 Defendant's 5th Bill of Exceptions. 


Endorsed, to wit: No. 14. Eliza M. O’Brien et al. vs. E. G. Han- 
ewe Bill of exceptions No. 5. Filed April 16, 1883. J. H. Finks, 
clerk. 


Which is as follows, to wit: 


In U.S. Circuit Court at Waco. Spring Term, 1883. 
ELIZA M. O'BRIEN ef al. 
No. 14. 


U. 
E. G. HAN RIcR. 


Be it remembered that on the trial of this cause before the jury 
the def’t, by his counsel, for the purpose of ae an outstanding 
title to a portion of the land sued for by pl’t’ffs superior to pl’t’ffs’ 
title, offered in evidence a deed, dated May 24, 1871, made by E. G. 
Hanrick to E. J. Gurley as follows, viz: 


Tue Strate oF Texas, McLennan County: 


This memorandum of an agreement by and between Edw. G. 
Hanrick, sole heir of Edw. Hanrick, deceased, and Edw. J. Gurley, 
witnesseth that, for and in consideration of the professional 


150 services rendered by said Gurley to Edw. Hanrick, deceased, and. 


subsequently in the matter of his estate, and of the payment 
of all attorneys’ fees and one-third of other expenses touching the 
lands hereinafter described, which said payments are provided for 
in an article of agreement of even date herewith between the parties 
hereto, the said Edw. G. Hanrick therein acting as the administra- 
tor of Edw. Hanrick, deceased, to which article of agreement reference 
is here made, which said payments said Gurley binds himself, his 
heirs, and legal representatives, well and truly, to make, according 
to the terms of said agreement, the said Edw. G. Hanrick sole heir 
as aforesaid of Edw. Hanrick, deceased, has bargained and sold, and 
by these presents does bargain, sell, and convey, to said Edw. J. 
Gurley the following-described land, to wit: 

One undivided one-third interest in the following tracts lying and 
being situated in Falls county, Texas: Eleven leagues of land on 
the left or east bank of the Brazos river, including within its bound- 
aries the town of Marlin, originally granted by the State of Coahuila 
und Texas to Atanacio de la Serda ; five leagues on the right or west 

margin of the said river Brazos, originally granted to Pedro 
151 Zurzu, and one league anjoining the said five Zarza leagues 
on the south side thereof and at the back end thereof, origin- 
ally granted to Rafael de Arguirie, and also one undivided one-third 
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interest in and to ten leagues lying and being situated in William- 
son county, Texas, originally granted to Rafael de Arguirie. For 
more full and perfect description of all of said lands reference is 
made to the original grants archived in the gen’] land office of the 
State of Texas, at Austin city, to the county maps of said counties of 
Falls and Williamson on file in the recorders’ offices of said coun- 
ties, and to the records of deeds and other title papers touching said 
lands in the recorders’ offices of said counties. 

All sales of parts and parcels of said lands heretofore made b 
Edw. Hanrick, deceased, in his lifetime, and by Edw. G. Hanric 
since his death, are hereby recognized as valid and binding, and in 
lieu of the lands thus sold one-third of the proceeds thereof are 
hereby conveyed to said Gurley, all which said Gurley, his heirs, 
legal representatives, and assigns shall have and hold in fee-simple 
forever. And I, the said Hanrick, to the sd Gurley, do forever wur- 

rant and defend the title to said lands against the claims of 
152 all persous legally claiming the same or any part thereof by, 
through or under me and no further. 

In testimony of all which we both hereto sign our names and 
affix our seals, this the 24th day of May, A. D. 1871. 

E. G. HANRICK. [SEAL 
„ E. J. GURLEY. SEAL. 


HE State OF Texas, County of McLennan: 


Before me, O. H. Leland, a notary public in and for the county of 
McLennan, personally came E. G. Hanrick & E. J. Gurley, to me 
well known, by whom the foregoing and hereto-attached instrument 
of writing, bearing date May 24, A. D. 1871, appears to have been 
executed, and to me acknowledged that they executed the same for 
all the purposes and considerations therein stated. 

To all which I certify by hereto setting my hand officially with 
the seal of my office, at office, this Ist day of June, A. D. 1871. 


[Notarial Seal. ] 
O. H. LELAND, 
Notary Public of McLennan County. 


Tue Strate or Texas, County of Falls: 


153 I, J. W. Watkins, clerk of the county court, Falls county, 
do hereby — that the foregoing instrument, with its certifi- 
cates of authentication, was filed for record in my office Sept. 15th, 
1882, at 2 p. m., and recorded same day in book R, pages 280 and 
-81, Falls county record of deeds. 
Given under my hand and seal of office, this Sept. 15th, 1882. 


[County Court Texas, Falls County. ] 
J. W. WATKINS, 


CCUCFO, 
By C. A. BARTLETT, D. C. 


Said defendant also called and had sworn as a witness E. J. Gurley, 
and offered to prove to the jury by said witness that in 1858 the de- 
ceased, Edward Hanrick, put witness in actual possession of the land 
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and in all and singular the above-granted and described premises, 
with the appurtenances, and has good rightful power and lawful 
authority to grant, bargain, sell, and convey the same in manner 
aforesaid. And that the said party of the second part, her heirs 
and assigns, shall and may at all time- hereafter peacefully and 
quietly have, hold, use, occupy, possess, and enjoy the above-granted 
premises and every part and parcel thereof, with the appurtenances, 
without any let, suit, trouble, molestation, eviction, or disturbance 
of the said party of the first part, her heirs or assigns, or any other 
person or persons lawfully claiming or to claim the same. And 
that the same now are free, clear, discharged, and unencumbered of 
and from all former and other grants, titles, charges, estates, judg- 
ments, taxes, assessments, and incumbrances of what nature or kind 
soever. 

And also that the said party of the first part and her heirs and 
all and every person or persons whomsoever lawfully or equitably 
deriving any estate, right, title, or interest of, in, or to the hereinbe- 

fore-granted premises, by, from, under, or in trust for them 
160 or either of them shall and will at any time or times here- 
after, upon the reasonable request and at the proper costs and 
charges in the law of the said party of the second part, her heirs 
and assigns, make, do, and execute, or caused to be made, done, and exe- 
cuted, all and every such further and other lawful and reasonable 
acts, conveyances, and assurances in the law for the better and more 
effectually vesting and confirming the premises hereby granted, or 
so intended to be, in and to the said party of the second part, her 
heirs and assigns, forever, as by the said party of the second part, her 
heirs or assigns, or her and their counsel, learned in the law, shall 
be reasonably advised or required. And the said Eliza O’Brien, for 
herself — her heirs, the above-described and hereby granted and 
released premises and every part and parcel thereof, with the ap- 
purtenances, unto the said party of the second part, her heirs and 
assigns, against the said party of the first part and her heirs, and 
against all and every person and persons whomsoever lawfully 
claiming or to claim the same, shall and will warrant and by these 
presents forever defend. 
In witness whereof the said party of the first part has here- 
161 unto set his hand and seal, the day and year first above 


written. 
ELIZA O'BRIEN. Iskal.] 


Signed, sealed, and delivered in the presence of us— 
5 MARTIN O'BRIEN, 
Of Tomfarney, in the County Herford, Farmer. 
FRANCIS RUTTLEDGE, J. I., 
Coolleawn, Amscorthy Co., Wexford. 


County OF WEXFORD, IRELAND, to wit, 88: 


On the eleventh day of May, T. R., in the year one thousand eight 
hundred and seventy-eight, before me personally came Elizabeth 
O'Brien, of Tomfarney, in the county of Wexford, Ireland, widow, 
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to me personally known to be the individual described in and who 
executed the foregoing instrument, and acknowledged that she exe- 
cuted the same freely and voluntarily as her act and deed for all the 
purposes therein mentioned, the day and year above written. 
FRANCIS RUTTLEDGE, 
Coolleawn, in the County of Wexford, Ireland, Ireland, one of 
Her Majes- / Justices of the Peace for said County. 


CuoNSULATE OF THE UNITED States, Dublin, Ireland: 


162 On this thirteenth day of June, A. D. 1878, personally ap- 

peared before me, Martin O’Brien, subscribing witness to the 
foregoing instrument, known to me, who being by me duly sworn did 
depose and say: That he knew Eliza O’Brien, the individual de- 
scribed in and who executed the said document; that he was present 
and saw the said Eliza O’Brien sign, seal, and deliver the same as 
and for her act and deed, whereupon he, the said Martin O’Brien, 
became the subseribing witness thereto. 

MARTIN O'BRIEN. 


[SEAL] B. H. BARROWS, 
U. Consul. 


The following endorsements appgar upon the foregoing deed, to 
wit: 

10,748. Eliza O’Brien to Eliza Mercy O'Brien, dee’d. Dated ——, 
1877. Filed May 18, 1882. Chas. Rossignold, clerk, D. (., (i. Co., by 
Edwin Price, d'y. Filed Sept. 21st, 1882. J. II. Finks, clerk, U.S. eir. 

c't. Book 28, pp. 330, 1, 2,3, J. Filed for record 6th Jan’y, 
163 1879, at 12 o' clock m. J. W. Baker, clerk co. c't, McLennan 

Co., Texas. J. M. McClelland, att'y, &., 12, 66th. Filed for 
record at 12 o’clock m., Jan’y 13, 1879. M. II. Curry, Co. cierk, 
Falls Co., Texas, by Geo. G. Slater, depaty. Filed for record Feb'y 
18, 1879, at 10 o'clock a. m. W. W. Upsher, clerk, (. (, Bell Co. 
Filed for record March 22d, 1882, and recorded Mareh 23d, 1882, at 
9 o'clock a. n., in book F, records of deeds, on pages 267 to 271. 
Given under my hand and seal, this 23d day of March, 1882. Seal, 
B. F. Cameron, clerk C. C., L. Co. Filed April 5, 1879, at 11 o’clock 
a.m. Levi Pennington, clerk Co. C., W. county. 


State oF Texas, Falls County : 


I, M. H. Curry, clerk of the county court of Falls unt, do hereby 
certify that the foregoing deed, with its certificates of authentication 
and record in McLennan county, Texas, was filed for record 
164 in my office at 12 o'clock m., January 13th, 1879, and duly 
recorded at 5 o'clock p. in., Jan’y 13th, A. D. 1879, on pages 

225, 226, 227, & 228, of book 0,“ of Falls county record of deeds. 
Witness my hand and official seal, at my office, in the town of 

Marlin, this the day and year last above written. 
[SEAL.] M. H. CURRY, 
Co. Clerk Falla Co., Texas, 
By GEO. G. SLATER, Dep’y. 
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Tue Strate or Texas, County of McLennan : 


I, J. W. Baker, clerk: of the county court of McLennan county, 
Texas, do hereby certify that the above and foregoing deed and cer- 
tificate attached thereto was filed for record on the 6th day of Jan- 
uary, A. D. 1879, at 12 o’clock m., and was recorded on McLennan 
county deed book No. “ 28,” pages 330, 331, 3, 4, on 7th Jan’y, A. 
D. 1879, at 2 o'clock p. m. 

Witness my hand and seal of said count court, at office, in Waco, 
this the 7th day of January, A. D. 1879. 

DsxAL.] J. W. BAKER, 
Clerk County Court, McLennan Co., Texas. 


STaTE OF Texas, County of Bell: 


165 I, W. W. Upshur, clerk of the county court in and for 
suid county, do hereby certify that the foregoing and attached 
deed or instrument of writing, with its certificate of authentication 


and certificates of record thereto attached, was filed for record in my 


office on 18th day of February, A. D. 1879, at 10 o’clock a. m., and was 
duly recorded by me in book 31 of the records of deeds, mo ages, 
&c., of Bell county, on pages 348, 9, 350, 1, & 352, this the 28th day 
of February, A. D. 1879, at 11 o’clock a. m. 

Given under my hand and seal of office day and date last above 
written. 

DLszAL.] W. W. UPSHUR, 
County Clerk Bell County. 
By » Dep’y. 
Certificate of Record. 

State or Texas, County of Williamson: 


I, Levi Pennington, clerk of the county court in and for said county, 
do hereby certify that the foregoing instrument of writing, with its 
certificates of authentication, was filed April 5th, 1879, at 11 o’clock 
a. m., and was duly and correctly recorded in my office on the 29th 
day of April, 1879, at 8 o’clock a: m., in record book 21, pages 522 

& 523, 524, 525, & 526. 
166 In witness whereof I hereunto sign my name and affix the 
seal of said court, at office, in Georgetown, this 29th day of 
April, 1879. : | 
[SEAL.] LEVI PENNINGTON, 
Clerk of County Court Williamson County, Texas. 
By » Depy. 


Note by the clerk: The following is certificate of the U. S. circuit 
court clerk attached to the foregoing deed, the original deed having 
been withdrawn, from the files of the court by the plaintiffs and a 
duly certified copy left instead thereof: 


UxIrED STATEs OF AMERICA, 
Fifth Circuit and Northern District of Texas, \ on 


I, J. H. Finks, clerk of the circuit court of the United States, in 


4 0 


2 
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and for the northern district of Texas, at Waco, do hereby certify 
the writing hereto annexed to be a true copy of the original deed 
from Eliza O’Brien to Eliza Merev O’Brien, bearing date May the 
11th day, A. D. 1878, and also a true copy of all the endorsements 
on the back of said deed, and also all of the certificates of authenti- 
cation on said deed and attached thereto. The foregoing and at- 
tached copy of deed, endorsements, and certificates contain ten pages 
and four lines, the said original deed being now on file but to be 
withdrawn in case No. 14 of Eliza M. O’Brien et als., plaintiffs, against 
El. G. Hanrick, defendant, as fully as the same remains on 
167 file and of record in said case in my office. : 
In witness whereof, I hereunto subscribe my name and 
affix the seal of suid court, at office in the city of Waco, in said dis- 
trict, this 11th day of June, in the year of our Lord, 1883. 
[seat.] J. H. FINKS, 
Clerk of said Court. 


Endorsed, to wit: No. 14. United States cir. court, northern 
district of Texas, at Waco. E. M. O’Brien et als. against E. G. Han- 


.rick. Duly certified copy of the original deed from Eliza O’Brien 


to Eliza Mercy O’Brien, with endorsements, certificates, &c., attached 
and thereon, in the above-entitled cause. Filed April 11th, 1883, 
in place of of original, to be withdrawn by permission of the judge. 
J. it Finks, clerk. 


Upon the face of said deed it appeared that wherever the name of 
the grantor was mentioned in the body of said deed the name, as 
originally written, was Elizabeth O’Brien, and that a portion of said 
name had been scratched or erased so as to read Eliza O’Brien, of 
which changes no note of explanation or emendation appeared in 

said Teed, and thereupon, when said deed was offered, def 't, 
168 by his counsel, objected to the introduction of said deed in 
evidence, because, first, the said deed had been impeached by 
the affidavit of Wharton Branch, a party to the record, as follows, viz. 


In U. S. Cireuit Court at Waco. 


EIL. Iz A M. O’Brien et al. 
v8. No. 14. U.S. C't Court. 
Epwarp G. Hawrick et al. 


Now comes Wharton Branch, one of the defendants in said cause, 
and, being duly sworn, says thut a certain instrument in writing, 
purporting to be a deed of conveyance to Eliza Mercy O’Brien, and 
signed Eliza O’Brien and dated May 11th, 1878, and recorded in 
Falls county, Texas, in book O, p-. 225, 226 & 227 & 228, has been 
exhibited to him, and that he does not believe said instrument was 
signed and executed by the same Elizabeth O’Brien who was mother 
to Philip O’Brien and sister to Edward Hanrick dec'd, and that, in 
so far as the same is represented to be and purports to be a deed 
from said Elizabeth O’Brien, he believes the same to be a forgery. 

WHARTON BRA NCH. 
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Signed and sworn to before me, this the 4th day of April, A. D. 
1883. | 
Witness my hand and the seal of the court. 


| SEAL. | J. H. FINKS, Clerk. 


And because, 2d, that said deed did not purport to be the 
169 deed of Elizabeth O’Brien, nor did the same purport to vest 
title in the grantee, Eliza M. O’Brien, to hold as her separate 
property, as alleged in plaintiffs’ petition, and therefore constituted 
a variance; and, 3d, because of the unexplained changes apparent 
on the face of said deed. But the court admitted said deed in evi- 
dence to the jury over the objections of defendant, to which rulin 
of the court the def’t, by his counsel, then and there excepted, anc 
prays a bill of exceptions, which is granted, and made part of the 
record. Immediately after the court had made its ruling admitting 
said deed in evidence.and before the same was actually read in evi- 
dence to the jury the pl’t’ffs offered as ser enews | og to the court 
to prove said instrument as at common law, and H. F. Ring, Esq., 
was sworn, who deposed to the court that the grantor in said deed 
and the subscribing witnesses all reside in Ireland; that he was 
acquainted with the handwriting of Francis Ruttledge, one of the 
subscribing witnesses to said deed, and that he believed the said 
Francis Ruttledge to have signed the same as subscribing witness 
thereto. Evidence was also given to the court tending to rebut 
170 said statement, and in the further progress of the case before 
the jury evidence was intreduced —— the jury, by pl't'ffs, 
tending to show that Elizabeth O’Brien and Eliza O’Brien was one 
and the same person. Evidence wasalso introduced, tending to rebut 
the alleged fact. The pl't'ffs then proposed to prove by the deposi- 
tion of Philip O’Brien that no consideration was paid for said con- 
veyance, and that the same was intended as a gift to his wife, Eliza 
M. O’Brien, to the admission of: which testimony the defendant by 
his counsel objected, because the deed being upon its face, a deed 
for valuable consideration made to a married woman during cover- 
ture, was in law a deed to the community, and subject to the sole 
control and disposition of the husband, and a trust in favor of a 
separate right could not at law be engrafted on it by parol testimony, 
which objections were by the court overruled, and the said testimony 
admitted to the jury, to which ruling of the court the defendant by 
his counsel then and there excepted and prayed a bill of exceptions, 
which is granted, signed, and made part of the records. The 
above and foregoing being the substance of all the testimony 
171 beſore the jury, in relation to said deed, the def’t by his 
counsel requested the court to charge the jury as follows in 
substance, viz. : 


ELIzA M. O’Briey et al. vs. E. G. HANRICK. 


The defendant, E. G. Hanrick, by his counsel, requests the court 
to instruct the jury as follows: 

The plaintiffs by their plea allege title in Elizabeth O’Brien, and 
in dereigning title from her, present in evidence, a deed purporting 


-— 
— 
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to have been executed by Eliza O’Brien to Eliza M. O’Brien, dated 
on the — day of May, 1878. The genuine-ss of this deed, so far as 
the same is offered as the deed of Elizabeth O’Brien is put in issue 
by the affidavit of one of the interveners. Objeciion is also made to 
the erasures of a part of the name of the grantor in the body of 
said deed. You are charged that, to make said deed operative to 
convey the interest of Elizabeth O’Brien, it devolves upon the 
— to prove that she, in fact, executed the same by signing 
er name Eliza O’Brien, and for this pur the jury cannot con- 
sider the certificate of acknowledgment purporting to be 
172 signed by Francis Rutiledge, or the certificate of proof pur- 
porting to be signed by the United States counsel, as proof of 
such execution, and in addition it is incumberent upon the pl’t’fls 
to explain to you, by proof, the erasures appearing in the body of 
said deed. 

Now, if you are satisfied from all the proof before you (outside of 
the before-mentioned certificate of acknowledgment and proof) 
that Elizabeth O’Brien did, in fact, execute said deed by signing 
her name thereto Eliza O'Brien; and if you further believe from 
the evidence that the erasures appearing in said deed were made at 
or before the time the said deed was executed; if vou believe it 


‘was executed, then you are authorized to find said deed to be the 


genuine deed of Elizabeth O’Brien; if, however, you are not satis- 
tied from the evidence that Elizabeth O’Brien did so execute said 
deed, or if you are not satisfied from the evidence that said erasures 
were made at or before the time said deed was executed, then you 


will find a verdict for the defendants. 
GOODRICH & CLARKSON, 
Att’ys for E. G. Hanrick. 


Refused. 
A. T. McCORMICK, Judge. 


173 And the defendant also requested the court to further charge 
the jury as follows in substance, viz: 


E. M. O’Brien vs. E. (i. HANRICK. 


The deed to Eliza M. O’Brien from Eliza O’Brien is prima facie a 
deed to the community of Philip O’Brien & wife, and the burden of 
proof is on the pl’t’fis to prove to your satisfaction that the property 
conveyed by said deed was the separate property of Eliza M. O’Brien, 
and if the pl’t’ffs have failed to satisfy you on this point then the 
property conveyed by said deed passed to Sargent and Branch under 


the previous deeds made by Philip O’Brien to them. 
| GOODRICH & CLARKSON, 4. 


Refused April 10, 1883. 
A. P. McCORMICK, Judge. 


And the interveners, Wharton Branch and John B. Sargent, by 
their counsel, also requested the court to instruct the jury as fol- 
lows, viz: | 
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ELIzZA M. O’Brien et al. 
No. 14. 


v8. 
E. G. HAnNRICcK. 


174 In the above- entitled and numbered cause tlie interveners 
ask the court to charge the jury: 

Ist. That the plaintiff must show the legal title in themselves to 
all or part of the land described in their petition before they are en- 
titled to a verdict. 

2. The 7 must show that Eliza O'Brien, wliose name is 
signed to the deed dated May 11th, 1878, was one of the heirs of Ed- 
ward Hanrick, deceased, and entitled to the same claimed by plain- 
tiffs’ evidence outside of the deed or the recitals therein. 

8. That any erasure in the deed from Eliza O’Brien to Eliza M. 
O’Brien unexplained ‘are presumed to have been made after the 
same are executed and will make the same invalid. 

4. That under the general warrantee contained in the deeds exe- 
cuted by O’Brien for himself & wife, Eliza M. O’Brien, and as att’y- 
in-fact for Elizabeth O’Brien, John and James Hanrick, dated Feb’y 
14, 1878, would carry with these and vest in said Branch & Sargent 

any title acquired by said Philip O’Brien after the making 
175 and delivery of said deeds, and that the deed executed by 

Eliza O’Brien to Eliza M. O’Brien would vest in said Sargent 
& Branch the title to the full interest of Philip O’Brien & wife con- 
tained in their warranty, and plaintiffs, Eliza M. & Philip O’Brien, 
are estopped by the covenants of warranty “ contained in 
their deeds to Sargent & Branch, dated Feb. 14, 1878. 

F. BARNARD, 
Att’y for Interveners. 


Refused. A. P. McCORMICK, Judge. 


But the court refused to so charge the jury as prayed by the def’t 
and the said interveners, and refused to submit any of said issues to 
the jury, except only the question as to whether the said Elizabeth 
O’Brien and the said Eliza O’Brien are one and the same person. 
To which ruling of the court in refusing said charges and in refusing 
to instruct the jury as prayed the said? def’t, Hanrick, by his coun- 
sel, then and there excepted before the jury retired from the bar, 

and the said interveners, by their counsel, then and there 
176 also excepted, and both def’t and the interveners then and 

there prayed a bill of exceptions to said ruling, which is 
granted, signed, and made a part of the record. | 


April 16, 1883. 
A. P. McCORMICK, 
Dist. Judge. 
177 Def ts Tth Bill of Exceptions. 
Endorsed, to wit: No. 14. Eliza M. O’Brien et al. vs. E. G. Han- 


ret Bill of exceptions No. 7. Filed April 16th, 1883. J. H. Finks, 
clerk. 


Which is in words, to wit: 


— 


— 


— 
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In U. S. Circuit Court at Waco, Texas. Spring Term, 1883. 
ELIza O'BRIEN et al. 
0 No. 14. 


v8. 
E. G. HAxRIcR. 


Be it remembered that upon the trial of this cause beſore the jury 
it having appeared by the pleading of the pl’t’ffs and the admissions 
of the parties that Edward Hanrick died in the State of Alabama in 
1865 unmarried and without issue; that he left surviving him the 

def’t, E. G. Hanrick, his nephew, being a son of his deceased 
178 brother, Philip Hanrick, the said nephew, E. G. Hanrick, bo- 

ing a native of said State of Alabama; that the said deceased, 
Edward Hanrick, also left surviving him two brothers, James Han- 
rick and John Hanrick, and one sister, Elizabeth O’Brien, all then 
residing in Ireland and natural-born subjects of the United King- 
dom of Great Britain and Ireland, and aliens to the United States ; 
that said John Hanrick continued to remain such subject until his 
death, which occurred in Ireland in 1871, unmarried and without 
issue; that James Hanrick also continued to remain such subject 


until his death, which occurred in Ireland in 1875, intestate. 0 


said James Hanrick left surviving him five children, viz., Nicholas, 
Annie, & Ellen Hanrick, Elizabeth: wife of Thomas Clare, and Cath- 
arine, wife of Martin O’Neil, and five grandchildren, the children of 


his deceased daughter Mary, wife of Peter Whelan. That said Eliza- 


beth O’Brien still lives in Ireland, and that at the time of the 
179 death of Edward Hanrick in 1865, Nicholas Hanrick was re- 

siding in the State of New York & has continued to reside in 
New York. It was also proved before the jury that in May, 1870, 
the British Parliament, by public law, enacted as follows, viz: 


(33 Vict.) Ch. 14. 
Cuap. 14. 


An act to amend the law relating to the legal condition of alien’s 
and British subjects. 


12th May, 1870. 


Whereas it is expedient to amend the law relating to the legal 
condition of aliens and British subjects— 

Be it enacted as follows: 

1. This act may be cited ſor all purposes as The Naturalization 
Act, 1870.” 


Status of Aliens in the United Kingdom. 


2. Real and personal property, of every description, may be taken, 
acquired, held, and disposed of — alien in the same manner in 
all respects as by a natural-born British subject ; and a title to 
180 real and personal property of every description may be de- 
rived through, from, or in succession to an alien, in the same 
manner in all respects as through, from, or in succession to a natural- 
born British subject; provided ; (1) That this section shall not con- 
9—256 
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fer any right on an alien to hold real property situate out of the 
United Kingdom, and shall not qualify an alien for any office, or 
for any municipal, parliamentary, or other franchise; (2) That this 
section shall not entitle an alien to any right or privilege as a Bri- 
tish subject, except such rights and privileges in respect of property 
as are — expressly given to him; (3) That this section shall 
not affect any estate or interest, in real or personal property, to 
which any person has or may become entitled, either mediately or 
immediately, in possession or expectancy, in pursuance of any dis- 
position made beſore the passing of this act, or in pursuance 

of any devolution by law on the death of any person dying 
181 beſore the passing of this act. 

And it was also proved*by the admission of the parties be- 
fore the jury, that previous to the passing of said act the rule of the 
common law prevailed in said kingdom, and that under said com- 
mon law aliens had no inheritable blood and could neither east de- 
scent, inherit, or transmit real estate under the laws regulating de- 
scent in said kingdom. 

And in the further progress of the cause the pl’t’ffs produced in 
evidence before the jury a deed signed Eliza O’Brien to Eliza M. 
O’Brien, dated May 11th, 1878, as follows, viz: 

“This indenture, made the 11th day of May, in the year one thou- 
sand eight hundred and seventy-eight, T. R,. between Eliza O’Brien, 
of Tomfarney, in the county of Wexford, in Ireland, widow, party of 
the first part, and Eliza Mercy O’Brien, the wife of Philip O’Brien, 
of the city of New York, in the State of New York, in the United 

States of America, party of the second part, witnesseth: That 
182 the said party of the first part for and in consideration of the 
sum of one dollar, lawful money of the United States, to her 
in hand paid by the said party of the second part at or before the en- 
sealing and delivery of these presents, the receipt whereof is hereby 
acknowledged, and the said party of the second part, her heirs, exe- 
cutors, and administrators, forever released and discharged from the 
same by these presents, has granted, bargained, sold, alienated, re- 
mised, released, conveved, and contirmed, and by these presents does 
grant, bargain, sell, alien, remise, release, convey, and confirm unto 
the said party of the second part, and to her heirs and assigns for- 
ever, all the right, title, and interest of the party of the first part of, 
in, and to each and all of the following tracts of land which belonged 
to Edward Hanrick, of Montgomery, Montgomery county, State of 
Alabama, U. S. A., (now deceased), or in which he had or claimed to 
have a right, title, or interest, all situated, lying, and being in the 
State of Texas, in the United States of America, namely : 
183 First. A tract of forty-four thousand two hundred and 
eighty (44,280) acres in Williamson county. 

Second. A tract of forty-four hundred and twenty-eight (4428 
acres in Falls county, which two tracts of land were granted to one 
Rafael Aguire. 

Third. A tract of twenty-one thousand four hundred and seventy- 
six (21,476) acres in Falls county, which tract of land was granted 
to one Pedro Zarza. 
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Fourth. A tract of forty-eight thousand and seven hundred and 
eight (48,708) acres in Falls county, which tract of land was granted 
to one Antonio de La Serda. 

Fifth. A tract of forty-eight thousand seven hundred and eight 
(48,708) acres in Bell county, which tract of land was granted to 
one Miguel Davilla. ; 

Sixth. A tract of forty-four hundred and twenty-eight (4428) acres 
in Liberty county, which tract of land was granted to one J. F. De 
Rumazor. 

Seventh. A tract of twenty-two hundred and fourteen (2214) acres 
in Liberty county, which tract of land was granted to one Andrew 
Weaver. 

And, also, any and all other lands in the said State of Texas 

184 which belonged to the said Edward Hanrick at the time of 
his decease, or in which he had any right, title, or interest, 

the same having descended to and the title thereof beeame vested 
in the said party of the first part upon the decease of the said Edward 
Hanrick, the party of the first part being his sister and one of his 
heirs-at-law ; together with all and singular the tenements, heredit- 
aments, and appurtenances thereinto belonging or in any wise aye 
pertaining, — 4 reversion and reversions, remainder and remain- 
ders, rents, issues, and profits theréof; and also all the estate, right, 
title, interest, property, possession, claim, and demand whatsoever, as 
well in law as in equity, of the said party of the first part, of, in and to 
the same, and every part and — thereof, with the appurtenances: 
Tohaveand to hold the above-granted, bargained, and described prem- 
ises, with the appurtenances, unto the said party of the second part, 
her heirs and assigns, to her and their own proper use, benefit, and be- 
hoof, forever. And the said Fliza O’Brien, for herself, her heirs, exee- 
utors, and administrators, does covenant, grant, and agree toand 

185 with thesaid party of thesecond part, her heirs, and assigns, that 
the said Eliza O’Brien, at the time of the sealing and delivery 

of these presents, is lawfully seized in her own right of a good, abso- 
lute, and indefeasable estate of inheritance in fee-simple of and in 
all and singular the above-granted and described premises, with the 
appurtenances, and has good right, full power, and lawful authority 
to grant, bargain, sell, and convey the same in manner aforesaid ; 
and that’the said party of the second part, her heirs, and assigns 
shall and may at all times hereafter peaceably and quietly have, 
hold, use, occupy, possess, and enjoy the above-granted premises 
and every part and parcel thereof, with the appurtenances, without 
any let, suit, trouble, molestation, eviction, or — of the said 
party of the first part, her heirs or assigns, or of any other person 
or persons lawfully claiming or to claim the same; and that the 
same now are free, clear, discharged, and unencumbered of and from 
all former and other grants, titles, charges, estates, judgments, taxes, 
assessments, and encumbrances, of what nature or kind so- 

186 ever. and also that the said party of the first part and her 
heirs and all and every person or persons whomsoever law- 

fully or equitably deriving any estate, right, title, or interest of, in, 
or to the hereinbefore-granted premises by, from, under, or in trust 
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for them or either of them, shall and will, at any time or times 
hereafter, upon the reasonably request and at the —_— costs and 
charges in the law of the said party of the second part, her heirs, 
and assigns, make, do, and execute, or cause to be made, done, and 
executed, all and every such further and other lawful and reasonable 
acts, conveyances, and assurances in the law for the better and more 
effectually vesting and confirming the premises hereby granted or 
so intended to be in and to the said party of the second part, her 
heirs, and assigns, forever, as by the said party of the second part, 
her heirs or assigns, or her and their counsel learned in the law shall 
be.reasonably advised or required. And the said Eliza O’Brien, for 
herself, her heirs, the above-described and hereby-granted and re- 
leased premises and every part and parcel thereof, with the appurte- 
nances, unto the said party of the second 3 her heirs, and assigns, 
against the said party of the first part and her heirs, and against all 
and every person and persons whomsoever lawfully claiming or to 
claim —— shall and will warrant and by these presents forever 
efend. 

187 In witness whereof the said party of the first part has here- 

unto set his hand and seal the day and year first above 


written. 
ELIZA O’BRIEN. ISEAIL.] 


Signed, sealed, and delivered in the presence of us. 
MARTIN O’BRIEN, 
Of Tomfarney, in the County Wezford, Farmer. 
[SEAL. ] FRANCIS RUTTLEDGE, J. P., 
Coolleawn, Amscorthy Co., Wexford. 


County oF WEXFORD, geen 
Ireland, } To wit, 88: 


On the eleventh day of May, T. R., in the year one thousand eight 
hundred and seventy-eight, before me personally came Elizabeth 
O’Brien, of Tomfarney, in the county of V ’exford, Ireland, widow, 
to me personally known to be the individual described in and who 
executed the foregoing instrument, and acknowledged that she exe- 
cuted the same freely and voluntarily as her act and deed for all the 
purposes therein mentioned, the day and year above written. 

FRANCIS RUTTLEDGE, 
Coolleawn, in the County of Wexford Ireland, Ireland, 
One of Her Majesty's Justices of the Peace for said County. 


CONSULATE OF THE UNITED States, Dublin Ireland: 


On this thirteenth day of June, A. D. 1878, personally ap- 

188 peared before me Martin O’Brien, subscribing witness to the 
foregoing instrument, known to me, who, being by me dul 

sworn, did depose and say: That he knew Eliza O’Brien, the indi- 

vidual described in and who executed the said document; that he 

was present and saw the said Eliza O’Brien sign, seal, and deliver 
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the same as and for her act and deed ; whereupon he, the said Mar- 
tin O’Brien became the subscribing witness thereto. 


MARTIN O’BRIEN. 
[SEAL.] B. H. BARROWS, 
U. S. Consul. 


The following endorsements appear upon the back of the forego- 
ing deed, to wit: 

10,748. Eliza O’Brien to Eliza Mercy O’Brien. Deed. Dated 
, 1877. Filed May 18, 1882. Chas. Rossignold, cl’k D. C. G. 
Co., by Edwin Price, d’y. Filed Sept. 21st, 1882. J. H. Finks, 
clerk U.S. cir. c't. Book 28, pp. 330, 1, 2, 3, 4. Filed for record 
6th Jan’y, 1879, at 12 o’clock m. J. W. Baker, clerk Co. c’t, McLen- 
nan Co., Texas. J. M. McClelland, att’y, &c., 12, 66th. Filed for 
record at 12 o’clock m., Jan’y 13, A. D. 1879. M. H. Curry, Co. clerk 
‘alls Co., Tex., by Geo. G. Slater, 1 . Filed for record Feb’ 

18, 1879, at 10 o’c'ock a.m. W. W. Upshur, clerk C. C. Bell 

189 Co. Filed for record M’ch 22, 1882, and recorded March 23d, 
1882, at 9 o' clock a. m., in book F, records of deeds, on 

267 to 271. Given under my hand and seal, this 23d day of March, 
1882. Seal, B. F. Cameron, clerk C. C., L. Co. Filed April 5, 1879, 
at 11 o’clock a.m. Levi Pennington, clerk Co. C., W. county. 


Srate or Texas, Falls County : 


I, M. H. Curry, clerk of the county court of Falls county, do 
hereby certify that the foregoing deed, with its certificates of au- 
thentication and record in McLennan county, Texas, was filed for 
record in my office, at 12 o’clock m., January 13th, 1879, and duly 
recorded at 5 o’clock p. m., Jan’y 13, A. D. 1879, on pages 225, 226, 
227, & 228 of book O of Falls county record of deeds. 

Witness my hand and official seal, at my office in the town of 
Marlin, this the day and year last above written. 

[SEAL.] M. H. CURRY, 
Co. Clerk Falls County, Texas. 
By GEO. G. SLATER, Dep’y. 


Tue State or Texas, County of McLennan: 


I, J. W. Baker, clerk of the county court of McLennan county, Texas, 
do hereby certify that the above and foregoing deed and certificate 
attached thereto was filed for record on the 6th day of January, A. 
D. 1879, at 12 o’clock m., and was recorded on McLennan county 
deed book No “28,” pages 330, 331, 2, 3, & 4, on 7th January, A. D. 

1879, at 2 o’clock p. m. 
190 Given under my hand and seal of said county court, at 
office in Waco, this the 7th day of January, A. D. 1879. 
[sEAL.] J. W. BAKER, 
3 Clerk County Court Me Lennan Co., Texas. 


Srate oF Texas, County of Bell: 


I, W. W. Upshur, clerk of the county court in and for said county, 
do hereby certify that the foregoing and attached deed or instru- 
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ment of writing, with its certificate of authentication & certificates 
of record thereto attached, was filed for record in my office on 18th 
day of February, A. D. 1879, at 10 o’clock a. m., and was duly re- 
corded by me in book 31 of the records of deeds, mortgages, &c., of 
Bell county, on pages 348, 9, 350, 1, & 352, this the 28th day of 
‘eb’y, A. D. 1879, at 11 o’clock a. m. 
Given under my hand and seal of office, day and date last above 


written. 
W. W. UPSHUR, 
County Clerk Bell Co. 


By —— ——, Dep’y. 
Certificate of Record. 
Strate oF Texas, County of Williamson: 


I, Levi Pennington, clerk of the county court in and for said 
county, do hereby certify that the foregoing instrument of 
191 xriting, with its certificates of authentication, was filed April 
Sth, 1879, at 11 o’clock a. m., and was duly and correctly re- 
corded in my office on the 29th day of April, 1879, at 8 o’clock a. 
m., in record book 21, pages 522 & 523, 524, 525, & 526. 
In witness whereof, I hereunto sign my name and affix the seal of 
said court, at office in Georgetown, this 29th day of April, 1879. 
[sEAL.] LEVI PENNINGTON, 
Clerk of County Court, Williamson County, Texas, 


By —— — Dep’y. 


Note by the clerk: The original deed having been withdrawn 


from the files of the court by the plaintiffs with permission of the 
judge thereof. The following is the clerk’s certificate to copy of said 
deed filed instead thereof, viz: 


UNITED STATES OF AMERICA, reas 
Fifth Circuit and Northern District of Texas, 2 


I, Jno. H. Fink, clerk of the circuit court of the United States in 
and for the northern district of Texas, at Waco, do hereby certify 
the writing hereto annexed to be a true copy of the original deed 
from Eliza O’Brien to Eliza Mercy O'Brien, bearing date May, the 
11th day, A. D. 1878, and also a true copy of all the endorsements 

on the back of suid deed, and also all of the certificates of 
192 authentication on said deed, and attached thereto. The fore- 

going and attached copy of deed, endorsements, and certifi- 
cates contain ten pages and four lines, the said original deed being 
now on file, but to be withdrawn in case No. 14 of Eliza M. O’Brien 
et al., plaintiffs, against Ed. G. Hanrick, defendant, as fully as the 
same remains on file and of record in said case in my office. 

In witness whereof, IJ hereunto subscribe my name and affix the 
seal of said court, at office in city of Waco, in said district, this 11th 
day of June, in the year of our Lord 1883. 

(seat. ] J. H. FINKS, 
Clerk of said Court. 
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Certificate endorsed, to wit: No. 14. United States circuit court, 
northern district of Texas, at Waco. E. M. O’Brien et als. vs. E. G. 
Hanrick. Duly certified copy of the original deed from Eliza O’Brien 
to Eliza Mercy O’Brien, with endorsements, certificates, &c., attached 
and thereon, in the above-entitled cause. Filed April 11th, 1883, in 
3 of original, to be withdrawn by permission of the judge. J. 

. Finks, clerk. 


Plaintiffs also produced in evidence a deed signed by Philip 
O’Brien and Eliza M. O'Brien to William Brady, dated Nov. 27th, 
1878, as follows, viz: 5 


193 . Warrantee Deed. 


This indenture, made the twenty-seventh day of November, in 
the year one thousand eight hundred and seventy-eight, between 
Eliza M. O’Brien, wife of Philip O’Brien, of the city of Boston and 
State of Massachusetts, and said Philip O’Brien, parties of the first 
part, and William Brady, of the city, county, and State of New York, 
party of the second part, witnesseth: That the said parties of the 
first part, for and in consideration of the sum of ten dollars, lawful 
money of the United States of America, to them in hand paid by the 
said party of the second part at or before the ensealing and delivery 
of these presents, the receipt whereof is hereby acknowledged, and 
the said party of the second part, his heirs, executors, and adminis- 
trators, forever released and discharged from the same, by these 
presents have granted, bargained, sold, aliened, remised, released, 
conveyed, and confirmed, and by these presents do grant, bargain, 
sell, alien, remise, release, convey, and confirm, unto the said party 
of the second part, and to his heirs and assigns forever, all the undi- 
vided one-half: interest of any equity of title that we may have or 

acquire in and to the following described tracts, pieces, or 
194 _ parcels of land situate, lying, and being in the State of Texas, 
in the United States of America, vizt: 

First. A tract of forty-four thousand two hundred and eighty 
(44,280) acres in Williamson county. . 

Second. A tract of forty-four hundred and twenty-eight (4,428) 
acres in Falls county, which two tracts of land were granted to 
one Rafael Aguine. 

Third. A tract of twenty-one thousand four hundred and seventy- 
six (21,476) acres in Falls county, which tract of land was granted 
to one Pedro Zurza. 

Fourth. A tract of forty-eight thousand seven hundred and eight 
(48,708) acres in Falls county, which tract of land was granted to 
one Antonio De La Serda. 

Fifth. A tract of forty-eight thousand seven hundred and cight 
48,708) acres in Bell county, which tract of land was granted to one 

figuel Davilla. 

Sixth. A tract of forty-four hundred and twenty-eight (4,428) 
acres in Liberty county, which tract of land was granted to one J. 
F. De Rumazor. 

Seventh. A tract of twenty-two hundred and fourteen (2,214) 
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acres in Liberty county, which tract of land was granted to one An- 
drew Weaver. : 
And also an undivided one-half interest of any interest 
195 which the parties of the first [part] have or may acquire in 
and to any other land in the State of Texas. And being the 
same premises which were conveyed to the said Eliza M. O’Brien, 
one of the parties hereto of the first part, by three certain deeds, 
one thereof bearing date the third day of April, one thousand eight 
hundred and seventy-eight, made and executed by Honora Hanrick, 
spinster, of Brooklyn, Kings county, State of New York, daughter 
of James Hanrick of Touranine, county of Wexford, Ireland, 
deceased ; another thereof bearing date the said third day of April, 
1878, executed by Ellen Hanrick, spinster, of the city, county, and 
State of New York, daughter of James Hanrick of Tarnanine, 
county of Wexford, Ireland, deceased ; another thereof bearing date 
the eleventh day of May, one thousand eight hundred and seventy- 
eight, and executed by Eliza O’Brien of Tomfarney, in the county 
of Wexford, Ireland, widow; said recited interest or title hereby 
intended to be conveyed being one-half of such as has or may accrue 
to said parties of the first part under the foregoing recited 
196 deeds of conveyance thereof, together with all and singular 
the tenements, hereditaments, and appurtenances thereunto 
belonging or in anywise appertaining, and the reversion and rever- 
sions, remainder and remainders, rents, issues, and profits thereof, 
and also, all the estate, right, title, interest, curtesy and right of 
curtesy, property, possession, claim, and demand whatsoever, as 
well in law as in equity of the said parties of the first part of, in, 
and to the same, and every part and parcel thereof, with the appur- 
tenances: to have and to hold the above granted, bargained, and 
described premises, with the appurtenances unto the said party of 
the second part, his heirs and assigns, to his and their own proper 
use, benefit, and behoof forever. And the said parties of the first 
part for themselves, their heirs, executors, and administrators 
do covenant, grant, and agree to and with the said party of the 
second part, his heirs and assigns, that the said Eliza M. O’Brien 
at the time of the sealing and delivery of these presents is law- 
fully seized in her own right of a good, absolute and indefease- 
able estate of inheritance in fee-simple of and in all and singu- 
lar the above granted, bargained, and described premises with 
the ee and has good right, full power and 
197 lawful authority to grant, bargain, sell, and convey the same 
in manner and form aforesaid. And that the said party of 
the second part, his heirs and assigns, shall and may, at 12 
thereafter, peaceably and quietly, have, hold, use, occupy, possess, 
and enjoy the above granted premises, and every part and parcel 
thereof, with the appurtenances, without any let, suit, trouble, moles- 
tation, eviction, or disturbance of the said parties of the first part, 
their heirs or assigs, or any other person or persons, lawfully claim- 
ing or to elaim thesame. And also, that the said parties of the first 
part, and their heirs, and all and every other person or persons 
whatsoever, lawfully or equitably deriving any estate, right, title, or 
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interest of, in or to the hereinbefore granted premises, by, from, 
under, or in trust for them or either of them, shall and will, at any 
time or times hereafter, upon the reasonable request, and at the 
proper costs and charges in the law, of the said party of the second 
part, his heirs and assigns, make, do, and execute, or cause or pro- 
cure to be made, done, and executed, all and every, such further and 
other lawful and reasonable acts, conveyances, and assurances in 
the law for the better and more effectually vesting and 
198 confirming the premises hereby intended to be granted in 
and to the said party of the second part, his heirs and as- 
signs, forever, as by the said party of the second part, his heirs or 
assigns, or his counsel, learned in the law, shall be reasonably devised, 
advised, or required. And the said parties of the first part, and their 
heirs, as against their equities or title in or to the above described, 
and hereby granted and released premises, and every part and parcel 
thereof, with the appurtenances unto the said party of the second 
part, his heirs and assigns, against the said parties of the first part, 
and their heirs, and against all and every person or persons whom- 
soever, lawfully claiming or to claim the same, shall and will war- 
rant, and by these presents forever defend. 
In witness whereof, the said parties of the first part have hereunto 
set their hands and seals, the day and Yéar first above written. 
ELIZA MERCY O'BRIEN. [seat. 
PHILIP O'BRIEN. SEAL. 


Sealed and delivered in the presence of—the words “one-half of” 
on first page, last line but one, interlined, and the words from “and 
to and” on second. , stricken out prior to execution 

DUNCAN CAMERON. 
EDWIN F. COREY. 


199 STaTE or New York, \ ie 
City and County of New Fort,“ 

Before me, Edwin F. Corey, a commissioner of deeds for the State 
of Texas resident in the city and county of New York, ——— 
appeared Eliza M. O’Brien, wife of Philip O’Brien, and the said 
Philip O’Brien, the parties to the foregoing deed bearing date on the 
twenty-seventh day of November, one thousand eight hundred and 
seventy-eight, and the said Eliza M. O’Brien having been examined 
by me priviley and apart from her husband, and having the said 
deed fully explained to her, she, the said Eliza M. O’Brien, acknowl- 
edged the same to be her act and deed, and declared that she did 
willingly sign, seal, and deliver the same for the uses and purposes 
therein mentioned, and that she wished not to retract it. And the 
said Philip O’Brien acknowledged to me that he signed, sealed, and 
— tgs the said deed for the uses and purposes therein men- 
tioned. 

To certify which I hereto sign my name and affix my official seal 
twenty-seventh day of November, A. D. 1878. 

[sEAL. ] EDWIN F. COREY, 
Commissioner for the State of Texas, 
No. 54 Wall Street, New York City. 
10—256 
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The following endorsements and certificates are attached 
200 and appear upon the back of the foregoing deed, to wit: 


10,748. Eliza M. O’Brien and Philip O’Brien to William Brady. 
Deed, dated November, 1878. W. A. VV. Stuart, counsellor-at-law, 
49 Wall street, N. Y. Filed May 18, 1882. Chas. Rossignold, clerk 
D. D. G. Co., by Edwin Price, d’y. Filed Sept. 21, 1883. J. H. Finks, 
clerk. Book “28,” 338 to 342, inclusive. Filed for record 6th Jan’y, 
1879, at 12 o’clock m. J. W. Baker, clerk co. c't McLennan co., 
Texas. Filed for record M’ch 21st, 1882, and recorded March 22d, 
1882, at 1 o’clock p. in., in book F, records of deeds, on pages 271 to 
276. Given under my hand and seal, this 22d day of March, 1882. 
[U. s.] B. F. Cameron, clerk C. C. L. co. Filed April 5, 1879, at 11 
o'clock a. m. Levi Pennington, clerk C. C. W. county. Filed for 
record at 12 o’clock m., Jan’y 14, 1879. M. H. Curry, co. clerk Falls 
co., Texas, by Geo. G. Slater, dep’ty. Filed for record Feb’y 18, 
1879, at 10 o’clock a.m. W. W. Upshur, clerk C. C. Bell Co. 


201 = Srate or Texas, Falls County: 


I, M. H. Curry, clerk of county court of Falls Co., do hereby cer- 
tify that the foregoing deed, dated Nov. 27, 1878, with the certificate 
of authentication and certificate of record in McLennan county at- 
tached, was filed for record in my office at 12 o'clock m., Jan’y 13, 
1879, and duly recorded at, 2 o'clock p. m., Jan’y 14, 1879, on pages 
232, 233, 234, 235, & 236 of book “O,” Falls county records of deeds. 

Witness my official signature and seal, at my office in Marlin, 
Texas, this the day & year last above written, 

[SEAL] M. H. CURRY, 
County Clerk of Falls County, Texas. 
By GEO. G. SLATER, Deputy. 


Tue Strate or Texas, County of McLennan: 


I, J. W. Baker, clerk of the county court of McLennan county, 
Texas, do hereby certify that the above and foregoing deed and cer- 
tificate attached thereto was filed for record on the 6th day of Jan’y, 
A. D. 1879, at 12 o’clock m., and was recorded on McLennan county 
deed book No. “28,” pages 338, 339, 340, 341, & 342, on 8th January, 
A. D. 1879, at 21 o’clock p. m. 

Given under my hand and seal of said county court, at 
202 office in Waco, this 8th day of January, A. D. 1879. 
DLsxAl.] J. W. BAKER, 
Clerk County Court, McLennan (o., Texas. 


By „Dep iy. 


THE State or Texas, County of Bell: 


I, W. W. Upshur, clerk of the county court in and for said county, 
do hereby certify that the foregoing and attached deed or instru- 
ment of writing, with its certificate of authentication and certificates 
of record thereto attached, was filed for record in my office on 8th 
day of February, A. D. 1879, at 10 o’clock a. m., and was duly re- 
corded by me in book 31 of the records of deeds, mortgages, etc., of 


: 
1 
1 
4 
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Bell county, on pages 356, 7, 9, & 360, this the Ist day of March, 


A. D. 1879, at 11 o’clock a. m. 
Given under my hand and the seal of office day and date last 


above written. 
W. W. UPSHUR, 
County Clerk Bell County. 
By , Dep’y. 
Certificate of Record. 
State or Texas, County of Williamson : 


I, Levi Pennington, clerk of the county court in and for said 
county, do hereby certify that the foregoing instrument of writing, 
with its certificates of authentication, was filed April 5, 1879, at 11 
a. m. and was duly and correctly recorded in my office on the 29th 

day of April, 1879, at 4 O clock p. m., in record book 21, pages 
203 530, 531, 532, 533, & 534. 

In witness whereof, I hereunto sign my name and affix 
the seal of said court, at office in Georgetown, this 29th day of 
April, 1879. 

DL. S.] LEVI PENNINGTON, 
Clerk of County Court, Viilliamson County, Texas, 
By » Dep'y. 


Note by clerk: The original deed having been withdrawn from 
the files of the court by the plaintiffs, the following is the clerk’s 
certificate to copy left on files instead of original: 


Unitep States OF AMERICA, 
Fifth Circuit and Northern District of Texas, { “~~ ° 

I, Jno. H. Finks, clerk of the circuit court of the United States, in 
and for the northern district of Texas, at Waco, do hereby certify 
the writing hereto annexed to be a true copy of the original deed 
from Eliza M. O’Brien and Philip O’Brien to William Brady, dated 
November the 27th, 1878, and also of all the endorsements on the 
back of said deed, and also all of the certificates of authentication 
on said deed and attached to same, the foregoing deed, endorse- 
ments, and certificates being ten pages and four lines; the said deed 
being now on file but to be withdrawn in case No. 14 of Eliza M. 

O’Brien et als., plaintiffs, against E. G. Hanrick, defendant, 
204 as fully as the same remains on file and of record in said case 
in my office. 

In witness whereof, I hereunto subscribe my name and affix the 
scal of said court, at office in the city of Waco, in said district, this 
11th day of June, in the year of our Lord, 1883. | 

DLEAl.] J. H. FINKS, 
Clerk of said Court. 


Endorsed, to wit: No. 14. United States circuit court, northern 
district of Texas, at Waco. E. M. O'Brien et als. against Ed. G. Han- 
rick. Duly certified copy of the original deed from E. M. O’Brien 
and Philip O’Brien to Wm. Brady, with certificates, &e., in the 
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above-entitled cause. Filed June 11th, 1883, in place of original to 
— 1 from files by permission of the judge. J. H. Finks, 
clerk. 

The pl't'ffs offered testimony tending to prove that Elizabeth 
O'Brien was sometimes called Eliza O'Brien and sometimes signed 
her name Eliza O'Brien. 

Philip O’Brien also testified that said deed was intended as a gift 
to his wife, Eliza M. O’Brien, and that no consideration was paid 

for said conveyance. 
205 Thereupon the plaintiffs rested and the def’t, E. G. Han- 
rick, by his counsel, produced in evidence the following deeds 
before the jury, viz: 8 

1. Land office copy of grant to T. J. Chambers, dated April, 1832, 
ſor five leugues of land. 

2. A second grant of five leagues of land to T. J. Chambers. dated 
July, 1834, both of said grants being by the Government of Coahula 
and Texas. 

3. Transcript from the proceedings of the probate court of Galves- 
ton county in the matter of the estate of T. J. Chambers, deceased, 
requiring J. D. Oltorf, administrator of said estate, to sell all the re- 
maining interest of said estate in the aforesaid grants, so far as they 
conflict with the Atanacio De La Serda grant; also a report of sale 
to George E. Lane, and a confirmation of said sale by said court. 

4. A deed by said administrator to said George E. Lane, dated 
Jan. 3, 1877, in accordance with said orders. 

5. A deed by George E. Lane to the def’t, E. G. Hanrick, dated 
Febr’y 1, 1877, as follows, viz: 


Tue Strate or Texas, Falls County : 


206 Whereas by virtue of a deed executed and delivered to me, 
George E. Lane, by J. D. Oltorf, as administrator of the estate 
of T. J. Chambers, deceased, dated on the 3d day of January, A. D. 
1877. I acquired all the right, title and interest of the said estate in 
and to all that part of two certain surveys of land lying on the east 
side of the Brazos river, in Falls county, each containing five leagues 
and granted to said T. J. Chambers, so far as the same conflicts with 
the Atonacio De La Serda grant, and not before the date of my said 
deed conveyed by the said Chambers in his lifetime, or by his ad- 
ministratrix since his death, estimated to contain' an area of about 
12,000 acres of land; and whereas E. G. Hanrick claims to own said 
land under the said La Serda title, and in compromise and full set- 
tlement of the pending litigation has conveyed to me two thousond 
eight hundred and eighty-eight acres of said 12,000 acres, as is fully 
shown by his deed of this date, which said deed is here referred to 
in explanation of this: 
Now, therefore, in consideration of the said conveyance and the 
facts hereinbefore as-erted, I, George E. Lane, have granted, 
207 bargained, sold, and conveyed by way of quit-claim and by 
these presents do grant, bargain, sell, and forever quit-claim 
unto the said E. G. Hanrick all that part of the before-mentioned 
tract of about 12,000 acres, save and except the said tract of two 


— — = 
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thousand eight hundred and eighty-eight acres described in the deed 
of said Hanrick to me of this date, and saving and excepting also 
the Marlin town tract of six hundred and forty acres, which I hereby 
reserve for the benefit of said town, together with all and singular 
the rights, members, hereditaments, and appurtenances thereunto 
belonging or in anywise incident to or appertaining: to have and 
to hold all and singular said premises unto him, said E. G. Hanrick, 
his heirs and assigns, forever, in fee-simple. 
Witness my hand, at Marlin, this 1st day of February, 1877. 
| GEO. E. LANE. 
Witness: ) 
L. W. GOODRICH. 
B. W. RIMES. 


THE State or Texas, County of Falls : 


Before me, M. H. Curry, clerk of the county court in and for said 

county, personally 1 Geo. E. Lane, who is to me 

208 known, and acknowledged that he signed, executed, and de- 

livered the foregoing instrument for the purposes and con- 
siderations therein exp 

Witness my official seal and signature, at my office, in the town of 
Marlin, this Ist day of February, 1877. 

M. H. CURRY, 


Clerk of the County C., Falls Co. 
Filed for record 1st day of February, A. D. 1877, and recorded 2d 


day of same month and year. 
M. II. CURRY, Clerk C. G., 
Per J. SCRUGGS, Dep’y. 


Tue Strate or Texas, County of Falls : 


I, J. W. Watkins, clerk of the county court, Falls county, hereby 
certify that the foregoing is a true and correct copy of a deed from 
Geo. E. Lane to E. G. Hanrick, as the same appear of record in my 
office in book M, pages 466, Falls county — of deeds. 

~ N under my hand and seal of office, this April 24th, A. D. 
1882. 

[sEAL.] J. W. WATKINS, G', 
By C. H. BARTLETT, D. C. 


The defendant, E. G. Hanrick, by his counsel, then pro- 
200 «duced evidence before the jury proving that said Chambers’ 
grants conflict with the Atanacio De La Serda grant, and de- 
fining the boundaries of said conflict, and that the part of said con- 
flict conveyed by said deed of George E. Lane to the def’t, E. G. 
Hanrick, was about 9,400 acres. 
6. A general power of attorney, dated May 16, 1870, by James 
Hanrick, John Hanrick, and Elizabeth O’Brien to Philip O’Brien, 
as follows, viz: 


To all to whom these presents shall come: We, James Hanrick and 
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John Hanrick, both of Tomanine, farmers, and Elizabeth O’Brien, 
of Tomfarney, widow, all in the county of Wexford, send greeting: 


Whereas Edward Hanrick, late of Montgomery, in the State 
of Alabama, United States of North America, lately died in- 
testate, unmarried and without issue, and whereas we the under- 
signed, James Hanrick, John Hanrick, and Elizabeth O’Brien, are 
respectively the brothers and sister ot the said Edward Hanrick ; 
— whereas we, the said James Hanrick, John Hanrick, and Eliza- 
beth O’Brien, in our own right and in virtue of the laws and cus- 
toms of the said United States of North America, are respectively 

now legally entitled to a distributive share of the estate & 
210 effects of the said Edward Hanrick, deceased: Now know ye 

that we, the said James Hanrick, John Hanrick, and Eliza- 
beth O’Brien, having and reposing great confidence in Mr. Philip 
O’Brien, of number forty-one North Pearl street, Albany, in the State 
of New York, merchant clerk, have made, ordained, constituted, and 
appointed, and by these presents do make, ordain, constitute, and ap- 
wint, the said Philip O’Brien our true and lawful attorney, and do 
vereby grant to him full power & authority, for us and in our names 
and to our use, to ask, demand, sue for, and by all lawful ways and 
means to recover and receive from Edward G. Hanrick, or of and 
from the administrator of the said Edward Hanrick, and of and 
from all the other other person or persons whomsoever, all our dis- 
tributive share or shares of the estate and effects of the said Ed- 
ward Hanrick, which we are by law entitled unto, and all other 
sum or sums of money, goods, chattels, and effects, which, by the 
said Edward Hanrick dying intestate, or on any other account, be- 
longing or of right ought to belong to us, and on receipt or recovery 
thereof, or of any part thereof, to sign and give a good and effectual 

receipt for the same, and also to recover of and from the said 
211 Edward G. Hanrick, or of and from the administrator or 

legal personal representative of the said Edward Hanrick, 
deceased, or of and from all tenants, occupiers, and possessors 
of all or any of the lands, messuages, real or chattel estate 
and estates of the said Edward Hanrick, whatsoever and where- 
soever, all and singular, our distributive share or shares of the mes- 
suages or tenaments, lands, hereditaments or other, the real or chattel 
estate, or estate whatsoever, and wherein the said intestate, Edward 
Hanrick, at the time of his decease, had any estate, term, right, or 
interest whatsoever, and all and singular, the appurtenances there- 
unto belonging, and for us, and in our names, into or upon all or 
any part thereof, or the names of the whole to enter and become 
thereof possessed, and to keep and retain possession for our use and 
benefit, or to sell, let, or absolutely dispose of our distributive share of 
and in the same, or to join and concur in the letting, sale, or disposi- 
tion of the same messuages or tenements, lands, hereditaments or 
other real or chattel estates, with their appurtenances, at such time 
or times, and in such manner as he shall think proper or expedi- 

ent, and to do all such acts a- to take meh proceedings and 
212 use all such lawful ways and means as he shall deem neces- 
sary to assert and establish our right to all and any part of 
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such lands, real or chattels, estates, and also for and on behalf and 
in the names of us, and as our acts and deed, to make, sign, seal, 
execute, and deliver all such agreements, contracts, leases, convey- 
ances, and assurances, with all usual and reasonable covenants 
therein,on our part, of all and any part of said messuages, tene- 
ments, premises, estate, and effects as shall be found necessary or 
expedient, and to receive and take our share or shares of the or 
chase moneys or other considerations, for such part thereof as shall 
be sold, and the rents and profits have accrued or shall hereafter ac- 
crue or become due for such parts thereof as have been or shall be 
set or let to and for our use, and, in our names, to give and sign 
proper receipts for the same respectively, and also for us and in our 
names, to call for, examine, settle, adjust, and sign all accounts now de- 
pending, and which may hereafter depend between us and any other 
person or persons whomsoever, in relation to or in respect of the assets, 
real and personal estate and effects of the said Edward Hanrick, 
213 deceased, and to commence and prosecute any action, suit, or 
other proceedings at law or in equity, against any person or 
persons, in respect of any of the matters or things aforesaid, and to 
appear to or defend any action, suits, or other proceeding to be com- 
menced against us, and to proceed to judgment or execution or be- 
come non-suit or suffer judginent to go by default in any such 
action, suits, or other proceedings, or fd compromise the same, as to 
our said attorney shall seem most expedient, and also to do, per- 
form, and execute all such other acts, matters, or things whatscever, 
as shall or may be requisite or necessary, in or about the premises, 
as fully and effectually as we could have done if personally present, 
and also to substitute or appoint any person or persons to act under 
or in place of him, our said attorney, and for all or any of the mat- 
ters or purposes aforesaid, and every such substitution at pleasure 
to revoke, hereby ratifying and confirming and agreeing to ratify and 
confirm whatever our said attorney or his substitute or substitutes 
shall lawfully do or cause to be done in and about the prem- 
214 ises by virtue of these presents, and we do hereby revoke all 
former persons or letters of attorney, given by us in respect 
of any of the matters or things, either to Henry C. Semple, of Mont- 
gomery, in the State of Alabama, Esquire, attorney-at-law, or to any 
other person or persons whomsoever. 
In witness whereof we have hereunto subscribed our names and 
affix our seals, this sixteenth day of May, one thousand eight hun- 


dred and seventy. 
. JAMES HANRICK. SEAL. 
JOHN HANRICK. SEAL. 
ELIZABETH O'BRIEN. T[sear. 


Signed and delivered in presence of— 
JOHN KEHOE. 
CATHARINE MURPHY. 


County OF WEXFORD, IRELAND, Jo wit: 
We, John Kehoe, of Tomanine, farmer, aged upwards of sixty- 
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four years, and Catharine Murphy, of Yrange, spinster and 
farmer, aged upwards of seventy-nine years, both in the county 
of Wexford, severally make oath and say: That we were well 
acquainted with Edward Hanrick, late of Montgomery, in the 
State of Alabama, United States of North America, deceased, in 
the foregoing power of attorney named and described, for some 
years previous tc his emigation to America; that he was the 
law ful son of Nicholas and Honor Hanrick, his wife, with 

215 both of whom we were also well acquainted; that the said 
Nicholas Hanrick died about the vear 1816, leaving the said 
Honor Hanrick his widow, and the said Edward Hanrick, James 
Hanrick, Merey Hanrick, John Hanrick, Elizabeth Hanrick, and 
Phillip Hanrick his lawful children by the said Honor Hanrick, 
him surviving, & that the said Nicholas & Honor had no other 
children who obtained age of twenty-one years or married; that 
the said Honor Hanrick died about the year 1845 a widow, without 
having intermarried with any other person after the decease of the 
said Nickolas Hanrick ; that in the vear 1816, and shortly previous 
to the death of the said Nicholas Hanrick, his son, the said Edward 
Hanrick, emigrated to America; that the said Edward Hanrick 
returned from America in or about the year 1829, and resided with 
his brother, the said James Hanrick, at Tamanine aforesaid for ten 
days thereabouts, during which time we frequently saw and con- 
versed with the said Edward Hanrick, and then understood & 
believed she resided at Montgomery aforesaid ; that we have known 
for fifty-five years and upwards, and we are well acquainted 

216 with James Hanrick & John Hanrick, both of Tomanine 
aforesaid, and Elizabeth O'Brien otherwise Hanrick of Tom- 
farney, widow of Martin O’Brien, the constituents in the foregoing 
power of attorney, and we say that said James, John, & Elizabeth 
are the lawful children of said Nickelas Hanrick & Honor Hanrick, 
and the brothers and sister, respectively, of the said Edward Han- 
rick, deceased, & they have respectively attained the age of twenty- 
one vears & upwards; that we knew said Phillip Hanrick and 
Merey Hanrick, who were respectively the son and daughter of said 
Nickolas and Honor, & the brother & sister of the said Edward 
Hanrick, deceased; that the said Phillip Hanrick emigrated to 
America in or about the year 1829, and died in New Orleans, about 
sixteen vears since, as we have heard and believe; that the said, 
Merey Hanrick intermarried with Lawrence Kelly of Lower Leskin 
in the county of Carlow, and died about twenty years since, without 
leaving any child or children, her surviving. And we, the said John 
Kehoe and Catharine Murphy, further say that we are subscribing 
witnesses to the foregoing power of attorney ; and that we were 

217 present and saw the said James Hanrick, John Hanrick, and 
Elizabeth O’Brien, respectively duly sign, seal, and execute the 

same power of attorney in presence of us, and that we thereupon re- 
spectively subscribed our names as witnesses thereto, in presence of 
the said James Hanrick, John Hanrick, and Elizabeth O’Brien, and 
of each other, and I, the said John Kehoe, for myself, say that the 
name John Kehoe, subscribed as a witnes to the foregoing power of 
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attorney, is my proper name and handwriting, and that I have no 
interest in the foregoing power of attorney or matters therein re- 
ferred to; & I, the said Chatharine Murphy, for myself, say that the 
name Catharine Murphy, subscribed as a witness to the foregoing 
wer of attorney, is my proper name and handwriting, and that I 
ave no interest in the foregoing power of attorney or matters 


therein referred to. 
JOHN KEHOE. 
CATHARINE MURPHY. 


Personally appeared the above named John Kehoe and Catharine 
Murphy, both to me well known, and respectively subscribed and 
made oath to the foregoing affidavit, on the 16th day of May, 
218 A. D. one thousand eight hundred and seventy, before me, 
one of Her Majesty's Justices of the peace in and for said 
county of Wexford, at Coalbawn, in the county of Wexford aforesaid, 
and I further testify that the contents of the foregoing affidavit were 
first made known by me to each of them, the said deponents, John 
Kehoe and Catharine Murphy, before signing. 
FRANCIS RUTELEDGE, J. P. 


UniTep States CoxsvLArE, 18 May, 1870. 


I, Jasper Wm. Walsh, consular agent of the United States at Wex- 
ford, Ireland, do hereby certify that the signature of Francis Rute- 
ledge attached to the foregoing affidavit, is the true and genuine 
signature of the said Francis Ruteledge, and as such is worthy of full 
faith and credit, and I further certify that the said Francis Rute- 
ledge is one of Her Majesty’s justices of the peace for the county of 
Wexford, and as such is entitled to administer oaths, take affidavits, 
affirmations, c. 

In witness whereof, I have hereunto set my hand and affixed the 
seal of the Consulate at Wexford, on the day and year last above 


written. 
JASP. W. WALSH. 
219 Filed April 16th, 1881, at 8 a. m., and recorded same day 


at 10 a. m. : 
J. W. WATKINS, 
C. d C. F. C. 
Per C. H. BARTLETT, Dep'’ty. 


Tue State or Texas, County of Falls: 


I, J. W. Watkins, clerk of the county court Falls county, do here- 
by certify that the foregoing 9 pages is a true and correct copy 
of a power of attorney from James and John Hanrick and Eliza- 
beth O’Brien to Philip O’Brien as the same appears of record in my 
office in book , pages 90, 91, 92, 93, 94, 95, & 96, Falls Co. Record of 
Deeds. 

Given under my hand and seal of office, this Dec. 30th, 1882. 

[SEAL. ] J. W. WATKINS, Clerk, 
By C. H. BARTLETT, D. C. 
11—256 
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7. Deed of James Hanrick, John Hanrick, and Elizabeth O’Brien, 
by their attorney-in-fact, Philip O’Brien, to William Jenkins, Jr., 
dated Feb. 1, 1878, as follows, viz: 

Know all men by these presents that we, James Hanrick, John 
Hanrick, and Elizabeth O’Brien, all of the county Wexford, Ireland, 
in consideration of one dollar & other valuable considerations paid 
by William Jenkins, Jr., of Boston, in the county of Suffolk and Com- 

monwealth of Massachusetts, the receipt whereof is hereby 
220 acknowledged, do hereby give, grant, bargain, sell, and conve 

unto the said William Jenkins, Jr., his heirs and assigns, all 
the right, title, and interest which we, or any of us, have in or to the 
following described tracts of land situated in the State of Texas 
which belonged to Edward Hanrick, late of Montgomery, Montgom- 
ery county, State of Alabama, dec’d, A. D. 1865, or which he had or 
claimed to have a right, title, and interest, and known and described 
as folows, to wit: 

Ist. First. A tract of forty-four thousand two hundred and 
eighty (44,280) acres in Williamson county, originally granted to 
Rafael Aguire. 

2d. Second. A tract of forty-four hundred and twenty-eight (4,428) 
acres in Falls county, which two tracts of land were granted to 
Rafael Aguirie. 

3d. Third. A tract of twenty-one thousand four hundred and sev- 
enty-six (21,476) acres in Falls county; which tract of land was 
granted toone Pedro Zarza. 

4th. Fourth. A tract of forty-eight thousand seven hundred and 
eight (48,708) acres in Falls county, which tract of Jand was granted 
to one Antonio de la Serda. 


5th. Fifth. A tract of forty-eight thousand seven hundred and. 


eight acres in Milam county, which said tract of land was granted 
to one Miguel Davila. 

221 6th. Sixth. A tract of forty-four hundred and twenty-eight 
(4,428) — in Liberty county, which tract of land was granted 

to one J. F. De Rumazor. 

7th. Seventh. A tract of twenty-two hundred and fourteen (2,214) 
acres in Liberty county, which tract of land was granted to one 
Andrew Weaver. 

And also any interest which we or any of us have or may have 
in or to any other land in the said State of Texas by reason or vir- 
tue of our being heirs of the said Edward Hanrick, dec'd: To have 
and to hold the granted premises, with all the cnt and ap- 

urtenances thereto belonging, to the said William Jenkins, Jr., & 
nis heirs and assigns, to their own — and behoof, forever. 

We do hereby, for ourselves, and our heirs, executors, and admin- 
istrators, covenant with the said grantee, and his heirs and assigns, 
that we are lawfully seized of an interest in fee-simple of the granted 

remises aforesaid ; that they are free from all incumbrances by us 
incurred; that we have good right to sell and convey the same as 
aforesaid, and that we will, and our heirs, executors, and adminis- 
trators shall, warrant and defend the same to the said grantee 

222 & his heirs and assigus forever against the lawful claims and 


demands of all persons. 
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In witness whereof we, the said James Hanrick, John Hanrick, & 
Elizabeth O’Brien, hereunto set our hands and seals, this 1st day of 
‘ebruary, in the year one thousand eight hundred and seventy- 


eight. 
JAMES HANRICK, ISszAl. 
JOHN HANRICK, [seAt. 
ELIZABETH O:BRIEN, 
By PHILIP O'BRIEN, 
Their Attorney-in- Fact. 


Signed and sealed in presence of— 
EDWARD J. JONES. 
FANNIE J. SARGFNT. 


COMMONWEALTH OF MASSACHUSETTS, \ lid 
County of Suffolk, City of Boston, 


Be it remembered that I, Edward J. Jones, a commissioner for the 
State of Texas, residing in the city of Boston, in the county of Suf- 
folk, and Commonwealth of Massachusetts, duly appointed, com- 
missioned, and authorized by his excelleney the Governor of the 
State of Texas to take the acknowledgment and proof of the execu- 
tion of deeds and other instruments in writing, under seal or 
not, to be used or recorded in suid. State of Texas, and to take 
depositions, to administer oaths & affirmations, &c., do hereby cer- 
tify that on the second day of February, in the year one thou- 

sand eight hundred and seventy-eight, in the city of Boston, 
223 in the county of Suffolk aforesaid, personally appeared before 

me Philip O’Brien, of said Boston, as attorney-in-fact for 
James Hanrick, John Hanrick, & Elizabeth O’Brien, named as 
grantors in the annexed deed, known to me to be the individual de- 
scribed in, and who did then and there in my presence execute the 
annexed deed as said attorney-in-fact of said grantors, and after a 
full explanation of the contents, force, nature, & effect of said deed 
by me, he acknowledged to me that he had, understandingly, freely, 
and voluntarily, executed the said deed for all the uses & purposes 
therein expressed; and the said Philip O’Brien further acknowl- 
edged and declared to me that he, as said attorney-in-fact of said 
grantors, does not wish to retract his execution of said deed, & de- 
sired that it might be received by the grantee, and of right to be 
recorded, — to the laws of the State of Texas. 

In witness whereof, I have hereunto set my hand and official seal, 
at said city of Boston, in the county & Commonwealth aforesaid, 
this second day of February, in the year of our Lord one thousand 


eight hundred & seventy-eight. 
EDWARD J. JONES, 


A Commissioner for the State of Texas. 


Filed May 26th, 1882, at 10 a. m., and recorded same day. 
J. W. WATKINS, 
C. C. C. F. Co. 
By C. II. BARTLETT, L. C. 
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7. Deed of James Hanrick, John Hanrick, and Elizabeth O’Brien, 
by their attorney-in-fact, Philip O’Brien, to William Jenkins, Jr., 
dated Feb. 1, 1878, as follows, viz: 

Know all men by these presents that we, James Hanrick, John 
Hanrick, and Elizabeth O’Brien, all of the county Wexford, Ireland, 
in consideration of one dollar & other valuable considerations paid 
by William Jenkins, Jr., of Boston, in the county of Suffolk and Com- 

monwealth of Massachusetts, the receipt whereof is hereby 
220 acknowledged, do hereby give, grant, bargain, sell, and conve 

unto the said William Jenkins, Jr., his heirs and assigns, all 
the right, title, and interest which we, or any of us, have in or to the 
following described tracts of land situated in the State of Texas 
which belonged to Edward Hanrick, late of Montgomery, Montgom- 
ery county, State of Alabama, dec’d, A. D. 1865, or which he had or 
claimed to have a right, title, and interest, and known and described 
as folows, to wit: 

Ist. First. A tract of forty-four thousand two hundred and 
eighty (44,280) acres in Williamson county, originally granted to 
Rafael Aguire. 

2d. Second. A tract of forty-four hundred and twenty-eight (4,428) 
acres in Falls county, which two tracts of land were granted to 
Rafael Aguirie. | 

3d. Third. A tract of twenty-one thousand four hundred and sev- 
enty-six (21,476) acres in Falls county; which tract of land was 
granted toone Pedro Zarza. 

4th. Fourth. A tract of forty-eight thousand seven hundred and 
eight (48,708) acres in Falls county, which tract of Jand was granted 
to one Antonio de la Serda. 

5th. Fifth. A tract of forty-eight thousand seven hundred and. 
eight acres in Milam county, which said tract of land was granted 

to one Miguel Davilla. 
221 6th. Sixth. A tract of forty-four hundred and twenty-eight 
9 25 — in Liberty county, which tract of land was granted 
to one J. F. De Rumazor. 

7th. Seventh. A tract of twenty-two hundred and fourteen (2,214) 
acres in Liberty county, which tract of land was granted to one 
Andrew Weaver. | 

And also any interest which we or any of us have or may have 
in or to any other land in the said State of Texas by reason or vir- 
tue of our being heirs of the said Edward Hanrick, dec’d : To have 
and to hold the granted premises, with all the cy 8 and ap- 
— wp thereto belonging, to the said William Jenkins, Jr., &. 

is heirs and assigns, to their own — and behoof, forever. 

We do hereby, for ourselves, and our heirs, executors, and admin- 
istrators, covenant with the said grantee, and his heirs and assigns, 
that we are lawfully seized of an interest in fee-simple of the granted 

remises aforesaid ; that they are free from all incumbrances by us 
incurred; that we have good right to sell and convey the same as 
aforesaid, and that we will, and our heirs, executors, and adminis- 
trators shall, warrant and defend the same to the said grantee 

222 & his heirs and assigus forever against the lawful claims and 


demands of all persons. 
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In witness whereof we, the said James Hanrick, John Hanrick, & 
Elizabeth O’Brien, hereunto set our hands and seals, this 1st day of 
‘ebruary, in the year one thousand eight hundred and seventy- 


eight. 
JAMES HANRICK, [seat. 
JOHN HANRICK, erat] 
ELIZABETH O:BRIEN, 
By PHILIP O’BRIEN, 
Their Attorney-in- Fact. 


Signed and sealed in presence of— 
EDWARD J. JONES. 
FANNIE J. SARGFNT. 


CoMMONWEALTH OF MASSACHUSETTS, 
County of Suffolk, City of Boston, 


Be it remembered that I, Edward J. Jones, a commissioner for the 
State of Texas, residing in the city of Boston, in the county of Suf- 
folk, and Commonwealth of Massachusetts, duly appointed, com- 
missioned, and authorized by his excelleney the Governor of the 
State of Texas to take the acknowledgment and proof of the execu- 
tion of deeds and other instruments in writing, under seal or 
not, to be used or recorded in said- State of ‘Texas, and to take 
depositions, to administer oaths & affirmations, &c., do hereby cer- 
tify that on the second day of February, in the year one thou- 

sand eight hundred and seventy-eight, in the city of Boston, 
223 in the county of Suffolk aforesaid, personally appeared before 

me Philip O’Brien, of said Boston, as attorney-in-fact for . 
James Hanrick, John Hanrick, & Elizabeth O’Brien, named as 
grantors in the annexed deed, known to me to be the individual de- 
scribed in, and who did then and there in my presence execute the 
annexed deed as said attorney-in-fact of said grantors, and after a 
full explanation of the contents, force, nature, & effect of said deed 
by me, he acknowledged to me that he had, understandingly, freely, 
and voluntarily, executed the said deed for all the uses & purposes 
therein expressed; and the said Philip O’Brien further acknowl- 
edged and declared to me that he, as said attorney-in-fact of said 
grantors, does not wish to retract his execution of said deed, & de- 
sired that it might be received by the grantee, and of right to be 
recorded, — to the laws of the State of Texas. 

In witness whereof, I have hereunto set my hand and official seal, 
at said city of Boston, in the county & Commonwealth aforesaid, 
this second day of February, in the year of our Lord one thousand 


eight hundred & seventy-eight. 
EDWARD J. JONES, 


A Commissioner for the State of Texas. 


Filed May 26th, 1882, at 10 a. m., and recorded same day. 
J. W. WATKINS, 
C. C. C. F. Cu. 
By C. II. BARTLETT, D. C. 
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224 Tue Strate or Texas, County of Falls: 


I, J. W. Watkins, clerk of the county court in and for said county 
& State, do hereby certify that the foregoing is a true and correct 
copy of a deed from James Hanrick et al. to William Jenkins, Jr., 
as the same appears of record in my office, in book R, pages 110, 


111, & 112, Falls county record of deeds. 


Given under my hand and seal of office, this October 2d, 1882. 
[SKAL. ] J. W. WATKINS, 

C. C. C. F. Co. 

By C. H. BARTLETT, D. C. 


It was admitted that the interest conveyed by above deed was on 
same dav conveyed to Eliza M. O’Brien, wife of Philip O’Brien. 

8. Deed by Philip O’Brien and Eliza M. O’Brien to John B. Sargent, 
dated Feb. Ist, 1878; as follows, viz: 

Know all men -by these presents that I, Eliza Mercy O’Brien, in 
her own right, wife of Philip O’Brien, of Boston, in the county of 
Suffolk & Commonwealth of Massachusetts, late of Albany, New 
York, the said Philip joining in this conveyance, in consideration 
of one dollar & other vabuable considerations paid by John B. Sar- 
gent, of said Boston, the receipt whereof is hereby acknowledged, do 
hereby give, grant, bargain, sell, & convey unto the said John B. 
Sargent, in his own right, his heirs and assigns, one undivided half 

of all my right, title, & interest in & to the following-described 
225 land situated in the State of Texas (the said land being the 

5 this day being conveyed to me by William Jenkins, Jr., 
to wit: 8 

First. A tract of forty-four thousand two hundred & eighty 
(44,280) acres in Williamson county. 

Second. A tract of forty-four hundred and twenty-eight (4,428) 
[acres] in Falls county, which two tracts of land were granted to 
one Raphel Aguire. 

Third. A tract of twenty-one thousand four hundred & seventy- 
six (21,476) acres in Falls county, which tract of land was granted 
to one Pedro Zarza. 

Fourth. A tract of forty-eight thousand seven hundred & eight 
(48,708) acres in Falls county, which tract of land was granted to 
one Antonio De La Serda. 

Fifth. A tract forty-eight [thousand] seven hundred and eight 
(48,708) acres in Bell county, which tract of land was granted to 
one Miguel Davilla. ; 

Sixth. A tract of four thousand four hundred & twenty-eight 
acres in Liberty county, which tract of land was granted to one J. 
F. De Rumazor. 

_ Seventh. A tract of twenty-two hundred & fourteen (2,214) acres 

in Liberty county, which tract of land was granted to one Andrew 
Weaver. 

And also one undivided half of my interest I have or may have 

to any other land in the said State of Texas by virtue of the 

226 aforesaid- mentioned deed to me from William Jenkins of even 

date herewith, to have & to hold the granted premises, with 
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all tlie privileges and appurtenances thereto belonging, to the said 
John B. Sargent & his heirs and assigns to their own use and ben- 
efit, forever. And I do hereby, for myself and my heirs, executors, 
& administrators, covenant with the said grantee & his heirs and 
assigns that I am lawfully seized of an interest in fee-simple of the 

ranted premises as aforesaid ; that they are free from all encum- 
— y me incurred, & I have good right to sell & convey the 
same as aforesaid, and that I will, and my heirs, executors, & ad- 
ministrators shall, warrant & defend the same to the said grantee & 
his heirs and assigns, forever, against the lawful claims & demands 
of all persons. 

In witness whereof, we, the said Eliza Mercy O’Brien & Philip 
O’Brien, hereunto set our hands and seals, this, the first day of Feb- 
ruary, in the year one thousand eight hundred & seventy-eight. 

ELIZA MERCY O'BRIEN. 
PHILIP OBRIEN. 


Signed and sealed in presence of— 


The words “John B.” written over and erasure in three 
227 places, & Eliza Mercy O’Brien in one place before signing, 
and also the words John B. Sargent ” & his” for “her ” in 
three places. 
EDWARD J. JONES. ee 
FANNIE J. SARGENT. 


COMMONWEALTH OF MASSACHUSETTS, * 
County of Suffolk, City of Boston,, 


Be it remembered that I, Edward J. Jones, a commissioner for the 
State of Texas, residing in the city of Boston, in the county Suffolk 
and Commonwealth of Massachusetts, duly appointed and commis- 
sioned and authorized by his excellency the Governor of the State 
of Texas, and under the laws of the State of Texas, to take the ac- 
knowledgment and proof of execution of deeds and other instru- 
ments in writing under seal, or not to be used or recorded in the 
State of Texas, and to take depositions, to administer oaths and 
affirmations, &c., do hereby certify that on the 2d day of February, 
in the year one thousand eight hundred & seventy-eight, in the city 
of Boston, in the county of Suffolk aforesaid, personally appeared 
before me Eliza Mercy O’Brien, wife of Philip O’Brien, both of said 
Boston, and known to me to be the individuals described in and 

who did then & there in my presence execute the annexed 
228 deed, and after a full explanation of the contents, force, na- 

ture, and effect of said deed by me, they she acknowledged 
severally to me that they she, understandingly, freely and volun- 
tarily executed the said deed for the consideration and for all the 
uses and purposes therein expressed, & the said Eliza Mercy O’Brien 
in her own right and said said Philip O’Brien further acknowledged 
and declared to me that they she did not wish to retract their exe- 
cution of said deed, & desired that it might be received by the 
grantee, and of right to be recorded according to the laws of the 
State of Texas. 


| 
' 
i 
| 
i 


86 E. d. HANRICK vs. ELIZA M. O'BRIEN ET AL. 


In witness whereof I have hereunto set my hand and official seal, 
at the city of Boston, in the county and Commonwealth aforesaid, 
this 2d day of Febr’y, in the year of our Lord one thousand eight 


hundred and seventy-eight. 
EDWARD J. JONES, 
A Commissioner for the State of Texas. 


Filed Aug. 15, 1882, at 4 p. m., and recorded Aug. 18, 1882. 
J. W. WATKINS, 
C. C. C. F. Co. 
By C. H. BARTLETT, D. C. 


Tux State or Texas, County of Falls: 


I, J. W. Watkins, clerk of the county court, Falls county, 
220 do hereby certify that the foregoing is a true and correct copy 
of a deed from Philip and Eliza M. O’Brien to John B. Sar- 
gent, as the same appears of record in my office in book R, page- 
225, 6, & 7, Falls county record of deeds. 
Given under my hand and seal of office, this April 5th, 1883. 
[SEAL. ] J. W. WATKINS, Clerk. 
By C. H. BARTLETT, D. C. 


9. Deed by Philip O’Brien in his own right and as agent of his 
wife and as att’y-in-fact for James Hanrick, John Hanrick, and 
— 2 O'Brien to John B. Sargent, dated Feb. 14th, 1878, as fol- 
ows, viz: 


THE State or Texas, County of —— 


Know all men by these — that I, Philip O’Brien of the city 
of Boston, county of Suffolk, Massachusetts, acting for myself and 
for my wife, Eliza M. O’Brien, and for James Hanrick, John Hanrick 
and Elizabeth O’Brien, heirs of Edward Hanrick, dec'd, parties of the 
„first part, in consideration of one thousand dollars to be paid 

230 to us by John B. Sargent of the same place, Lesides other good 
considerations to be rendered, have granted, bargained, & sold, 

and do hereby grant, bargain, sell, alien, convey, & confirm unto the 
said John B. Sargent, party of the second part, his heirs and assigns 
forever, one undivided one-half interest of, in, and to all the property 
of the estate of Edward Hanrick, deceased, situated in the State of 
Texas, to which we are in any way entitled; our interest therein 
being three-fourths thereof, & for more perfect description reference 
is had to the inventory of said estate, and the records pertaining 
thereto, Edward G. Hanrick being the administrator and entitled to 
one-fourth thereof, and the description of the same in part is as fol- 
lows, to wit: Ten leagues in Williamson county, granted to Rafael 
Aguirie; one league in Falls county, same grant; 21,476 acres, sup- 
nosed to be in Falls county and in Williamson county, granted to 

’edro Zarza; eleven leagues in Falls county, granted to Antonio 

de La Serda; eleven leagues in Milam county, granted to Miguel 
Davilla; one league in Liberty county, granted to J. F. De Ruma- 
zor; and one-half league in Liberty county, granted to An- 
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231 drew Weaver: to have and to hold all and singular the above 
described and conveyed premises and property, with all 
the rights, privileges, hereditaments, and appurtenances thereunto 
belonging to or in anywise appertaining, unto the said John B. Sar- 
gent, party of the second part, his heirsor assigns, forever; and we, the 
said parties of the first part, do hereby bind ourselves, our heirs, 
executors, and administrators unto the said party of the second 
part, his heirs and assigns; that we are now well seized of all and 
singular the said property and premises, and that we have good 
right and lawful authority to make this sale and conveyance of the 
same; that said our interest- in the property and premises are free 
and clear of all and every encumbrance, and that unto the said 
arty of the second part, his heirs and assigns, that we and our 
— executors, and administrators will forever warrant and de- 
fend the same against all adverse lawful claim or claims whatso- 
ever. 
In testimony whereof we do hereunto affix our hands and 
232 senls, using scrolls for seals, this 14th day of Feby, A. D. one 
thousand eight hundred and seventy-eight. 
PHILIP O'BRIEN, 
ELIZA MERCY O’BRIEN, 
JAMES HANRICK, 
JOHN HANRICK, 
ELIZABETH O’BRIEN, 
By PHILIP O'BRIEN, 
Their Attorney-in-fact. 
Witnesses at the request of 1 
WHARTON BRANCII. 
FRED. BARNARD. 
W. G. HATCH. 


SraTE or Texas, Galveston County : 


Before me, the undersigned authority, personally appeared Philip 
O’Brien, to me known, as acknowledged that for -himself and as 
attorney-in-fact for his wife, Eliza Mercy O’Brien, James Hanrick, 
John Hanrick, and Elizabeth O’Brien, he had signed, sealed, exe- 
cuted, and delivered the foregoing and attached deed as the act & 
deed of himself and his principal for all the purposes and consider- 
ations therein expressed. 

Given under my hand and notarial seal, this 14th day of Feb’y, 


1878. 
J. STEWART CLEVELAND, 
Notary Public for Galveston Co., State of Texas. 


Filed April 16, 1881, at 8 a. m., and recorded same day. 
J. W. WATKINS, 
C. C. C. F. Co. 
233 Per C. II. BARTLETT, D. C. 


Tue State or Texas, County of Falls: 
I, J. W. Watkins, clerk of the county court, Falls county, hereby 


- —— . —ä—ͤ—e ———— 
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certify that the foregoing is a true & correct copy of a deed from Philip 
O’Brien et al. to Jno. R. Sargent, us the same appears of record in my 
office in book R, pages 100, 1, & 2, Falls county record of deeds. 
Given under my hand and seal of office, this Octo. 2d, 1882. 
J. W. WATKINS, 
C. C. C. F. Co. 
By C. H. BARTLETT. 


10. Deed by same grantors as in last above-mentioned to Wharton 
Branch, dated Feb'y, 1878, as follows, viz: 


THE STATE OF TExAs, County of Galveston: 


Know all men by these presents that I, Philip O'Brien, of Boston, 
Massachusetts, acting for myself and for my wife, Eliza M. O’Brien, 
and for James Hanrick and John Hanrick, & Elizabeth O’Brien, heirs 

of Edward, Hanrick, deceased, parties of the first part, in con- 
234 sideration of one dollar to us paid by Wharton Branch, of the 
city and county of Galveston, Texas, besides other 5 and 
valuable considerutions, have granted, bargained, & sold, and do 
hereby grant, bargain, sell, alien, convey, and confirm unto the said 
Wharton Branch, party of the second part, his heirs and assigns, 
forever, one undivided one-quarter interest of, in, and to all of the 
property of the estate of Edward Hanrick, dec’d, situated in the State 
of Texas, and for more perfect description reference is had to the in- 
ventory of said estate and the records pertaining thereto, Edward 
G. Hanrick being the administrator of said estate and entitled to one 
fourth thereof, and the description of the same is in part as follows, 
to wit: Ten leagues in Williamson county and one — in Falls. 
county, granted to Rafael Aguere; 24,476 acres, supposed to be in 
Falls and Williamson counties, granted to Pedro Zurza; eleven 
leagues in Falls county, granted to Antonacio de la Serda ; 
235 eleven leagues in Milam county, granted to Miguel Davilla ; 
one league in Liberty county, granted to J. F. De Rumazor ; 
and ] league in Liberty county, granted to Andrew Weaver: To 
have and to hold all and singular the above described and con- 
veyed premises and property, with all the rights, privileges, here- 
ditaments, and appurtenances thereunto belonging or in any wise 
appertaining unto the said Wharton Branch, party of the second 
part, his heirs or assigns, forever; and we, the said parties of the 
first part, do hereby bind ourselves, our heirs, executors, and admin- 
istrators unto the said party of the second part, his heirs and assigns, 
that we are well seized of all and singular the said property and 
premises ; that we have good right & lawful authority to make this 
sule & conveyance of the same; that our interest in said property 
und premises are free and clear of all and every incumbrance; and 
that unto the said party of the second part, his heirs and assigns, 
that we and our heirs, executors, & administrators will forever 
236 warrant & defend the same against all adverse lawful claim 
or claims whatsoever. The words “ our interest in” interlined 
before signing. 
In testimony whereof, we do hereunto affix our hands seals, using 
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scrolls for seals, this 14th day of February, A. D. one thousand eight 
hundred and seventy-eight. 
: PHILIP O’BRIEN, 


ELIZA MERCY O’BRIEN, 
JAMES HANRICK, 
ELIZABETH O'BRIEN, 
By PHILIP O'BRIEN, 
Their Attorney-in- Fact. 


Witnesses at request of grantor. 
JOHN B. SARGENT. 
V. G. HATCH. 
F. BARNARD. 


THE Strate or TEXAS, Galveston County: 


Before me, the undersigned authority, personally appeared Philip 
O’Brien, to me known, who — that for himself & as attor- 
ney-in-fact for his wife, Eliza M. O’Brien, James Hanrick, John Han- 
rick, and Elizabeth O’Brien, he signed, sealed, executed, and 
237 delivered the foregoing and attached deed as the act and deed 
of himself and his principals for-all the purposes & consider- 

ations therein expressed. 
Given under my hand and notarial seal, this 14th day of Febru- 


ary, 1878. 
J. STEWART CLEVELAND, 
Notary Public for Galveston County, State of Texas. 


Filed Apr. 16th, 81, at 8 am., & recorded same day. 
J. W. WATKINS, 
C. C. C., F. C., 
By C. H. BARTLETT, Deputy. 


Tue Srate or Texas, County of Falls : 


I, J. W. Watkins, clerk of the county court, of Falls county, 
Texas, hereby certify that the foregoing is a true and correct copy of 
a deed from Philip O’Brien t al. to Wharton Branch, with its certifi- 
cate of authentication, as the same appears of record in my office, in 
book Q, pages 102, 3, 4, Falls county record of deeds. 

Given under my hand and seal of office, tuis April 24th, 1882. 

J. W. WATKINS, | 
C. C. C, F. Co., 
By C. H. BARTLETT, D. C. 


11. Deed by John B. Sargent to Wharton Branch, dated Feb. 14, 

1878, conveying in consideration of one dollar, besides other 

238 good and valuable considerations an undivided one-half of 

grantor’s interest in estate of Edward Hanrick, deceased, and 
referring for description to deed to him above set out. 

12. Deed by Nicholas Hanrick & wife to Eliza M. O’Brien, wife 
of Philip O’Brien, dated Aug. 21, 1877, as follows, viz.: This in- 
denture 5 the twenty-first day of August, in the year one thou- 

12— 
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sand eight hundred and seventy-seven, between Nicholas Hanrick 
of the city, county, and State of New York, butcher, son of 
James Hanrick of Tournmanign, Treland, brother of Edward Han- 
rick, and Kate Hanrick, his wife, of the same place, parties of the 
first part, to Eliza Nancy O’Brien of the city of New York, State of 
New York, party of the second part, witnesseth: That the said 
parties of the first part for and in consideration of the sum of one 
dollar, lawful money of the United States, to them in hand paid by 
the said party of the second part, at or before the ensealing and. de- 

livery of these presents, the receipt whereof is hereby acknowl- 
239 edged, & the said party of the second part, her heirs, execu- 

tors, & administrators forever release and discharge from the 
same by these presents, hath granted, bargained, sold, aliened, 
remised, released, conveyed, and confirmed, and by these presents 
do grant, bargain, sell, alien, remise, release, convey, and confirm 
-unto the said party of the second part, and to her heirs and assigns, 
forever, all the right, title, and interest of the party of the first part of, 
in, and to each and all of the following tracts of land which be- 
longed to Edward Hanrick of Montgomery county, State of Alabama, 
United States of America, deceased, 1865, A. D., or in which he has 
or claimed to have a right, title, or interest, all situated lying & 
being in the State of Texas, in the United States of America, 
namely : 

First a tract of forty-fuur thousand two hundred and eighty 
(44,280) acres in Williamson county. 

Second. A tract of forty-four hundred & twenty-eight (4, 428) 
acres, in Falls county, which two tracts of land were granted to one 
Rafael Aguire. 

Third. A tract of twenty one thousand and four hundred 
240 & seventy-six (21,476) acres, in Falls county, which tract of 
land was granted to one Pedro Zarza. 

Fourth. A tract of forty-eight thousand seven hundred and eight 

48,708) acres in Falls county, which tract of land was granted to one 
iguel Davilla. 

Fifth. A tract of forty-eight thousand seven hundred and eight 
(48,708) acres in Bell county, which tract of land was granted to 
one Miguel Davilla. 

Sixth. A tractof forty-four hundred and twenty-eight (4,428) acres 
in Liberty county, which tract of land was granted to one J. T. De 
Rumazor. 

_ Seventh. [A tract] of twenty-two hundred and fourteen (2,214) acres 
in Liberty county, which tract of land was granted to one Andrew 
Weaver. : 

And, also, any and all other lands in the said State of Texas which 
belonged to the said Edward Hanrick at the time of his decease, 
or in which he had any right, or title, or interest, the same having 
descended to and the title thereof become vested in the said party 

of the first part upon the decease of the said Edward Hanrick, 
241 the party of the first part being his sister and one of his heirs- 
at-law ; together with all and singular the tenements, heredit- 
aments, and appurtenances thereunto belonging or in anywise al- 
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pertaining, and the reversion and reversions, remainder and remain- 
ders, rents, issues, and profits thereof; and also all the estate, right, title, 
interest, and property, possession, claim, and demand whatsoever, as 
well in law as in equity, of the said party of the first part, of, in and to 
the same, and every part and parcel thereof, with the appurtenances: 
To have and to hold the above-granted, bargained, and described prem- 
ises, with the appurtenances, unto the said party of the — art, 
her heirs and assigns, to her and their own proper use, benefit, and be- 
half, forever. And the said Nicholas Hanrick and Kate Hanrick, 
his wife, for their executors and administrators, do covenant, 
rant, and agree to and with the said party of the second part, 
— heirs, and assigns, that the said Nicholas Hanrick and Kate, 
his wife, at the time of the sealing and delivery of these presents, 
are lawfully seized in of a good, absolute, and indefeasa- 
242 ble estate of inheritance in fee-simple of and in all and 
singular the above-granted and described premises, with 
the appurtenances, and has good right, full power, & lawful authority 
to grant, bargain, sell, & convey the same in manner aforesaid ; 
& that the said party of the second part, her heirs, and assigns 
shall & may at all times hereafter peaceably & quietly have, hold, 
use, occupy, and enjoy the above-gramted premises & every part 
and parcel thereof, with the appurtenances, without any let, suit, 
trouble, molestation, eviction, or disturbance of the said parties of 
the first part, their heirs or assigns, or of any other person or 
persons lawfully claiming or to claim the same; and that the same 
now are free, clear, and discharged, and unencumbered of and from 
all former and other grants, titles, charges, estates, judgments, taxes, 
assessments, & encumbrances, of what nature or kind whatsoever, 
and also that the said parties of the first part and their heirs and all 
and every person or persons whumsoever lawfully or equitably de- 
riving any estate, right, title, or interest of, in, or to the here- 
243 = inafter-granted premises by law, from, under, or in trust for 
them shall and will, at any time or times hereafter, upon the 
reasonable request and at the proper costs & charges in the law of 
the said party of the second part, her heirs, and assigns, make, do, 
and execute, or cause to be made, done, and executed, all and every 
such further and other lawful and reasonable acts, conveyances, and 
assurances in the law for the better or more effectually vesting and 
confirming the premises hereby granted or so intended to be in and 
to the said party of the second part, her heirs, and assigns, forever, 
as by the said party of the second part, her heirs or assigns, or their 
counsel learned in the law shall be reasonably advised or required. 
And the said Nicholas Hanrick and Kate, his wife, for their heirs, 
the above-described and hereby-granted and released premises and 
every part and parcel thereof, with the appurtenances, unto the said 
party of the second part, her heirs, and assigns, against the said par- 
ties of the first part & their heirs, & against all and every person or 
persons whomsoever lawfully claiming or to claim the same shall 
and will warrant and by these presents forever defend. 
244 In witness whereof, the said parties of the first part have 
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hereunto set their hands and seals, the day and year first above 


written. 
NICHOLAS HANRICK. 
KATE HANRICK. 


Sealed and delivered in the presence of— 
ALEX. T. BLUM, 
ALEX. O. STUART. 


State or New York, City of New York: 


On the twenty-first day of August, in the year one thousand eight 
hundred and seventy-seven, before me, Alex. Ostrander, a commis- 
sioner for Texas in New York, personally came Nicholas Hanrick 
and Kate Hanrick, his wife, to me known to be the same persons 
described in and who executed the within instrument, bearing date 
the 21st day of August, 1877, and severally acknowledged that they 
signed, sealed, and delivered the same as their voluntary act and 
deed for the consideration, uses, and purposes therein expressed; 
and at the same time and place the said Kate, wife as aforesaid, 

having been examined by me privily and apart from her 
245 said husband, and having the 222 ully explained 

to her, the the said Kate Hanrick acknowledged the same t. 
be her act and deed, and declared that she had willingly signed, 
sealed, and delivered the same without any fear or compulsion of 
her said husband, & that she did not wish to retract the same. 

In testimony whereof, I have hereunto set my hand & affixed my 
official seal, at said city of New York, this 21st day of Aug., A. D. 


1877. 
ALEX. OSTRANDER, 
Commissioner for Texas in New York, 
No. 33 Park Row, N. Y. city. 


Filed April 16, ’81, at 8 a. m., & recorded same day. 
J. W. WATKINS, 
C. C. C. F. Co. 
By C. H. BARTLETT, 
Dep'ty. 
Tux State or Texas, County of Falls: : 


I, J. W. Watkins, clerk of the county court, Falls county, hereby 
certify that the foregoing is a true and correct copy of a release from 
Nicholas Hanrick et al to Eliza N. O’Brien, with its certificate of au- 
thentication, as the same appears of record in my office, in book Q. 

pages 96, 97, 98, 99, & 100, Falls county record of deeds. 


246 ; oven under my hand and seul of office, this April 24th, 
882. 
[SEAL.] J. W. WATKINS, 


C. C. C. F. Co. 
By C. II. BARTLETT, 
Dep’y. 
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13. Deed by Ellen Hanrick to Eliza M. O’Brien, dated April 3, 
1878, for like consideration as mentioned in deed last above, con- 
veying all her interest in same property. Similar covenants of war- 
ranty. 

14. Deed by Honora Hanrick to Eliza M. O’Brien, dated April 
3d, 1878. Same in form, substance, and recitals as deed last men- 
tioned. a b 

15. Deed by Edward Hanrick to Falls county, dated Sept. 1, 1854, 
as follows, viz: | 


Know all men by these presents that I, Edward Hanrick, of the 
town of 1 in the State of Alabama, ſor divers good 
reasons and valuable considerations, rec’d from the county of Falls, 
in the State of Texas, the receipt of which is hereby — me here- 
unto naming have given, remised, released, and forever quit-claimed, 
and by the presents do give, remise, release, and forever quit-claim, 

unto the said county of Falls and its successors the following- 
247 ~=described piece or parcel of Jand, with all my right, title, and 

interest thereto, situated in the said county of Falls and 
bounded as follows, that is to say: Commencing at a stake at the 
southeast corner of the corveyed premises, which may be found 
thus, viz: starting at the southwest: corner of W. N. P. Marlin 
fourth of a league and run north two dégrees west (N. 10 W.) twenty- 
nine hundred and seventy (2,970) varas to a prairie, continue the 
same course seven hundred and thirty (730) varas further to the en- 
trance of a post-oak grove; thence run north twenty-five degrees west 
(N. 25 W.) two hundred and seventy-three and a half (2733) varas to 
a stake, from which a mesquite seven inches in diameter bears north 
55 E. one hundred and four (104) varas distant and another mes- 
quite six inches in diameter bears south 22° E. four hundred (400) 
varas distant; this stake marks the southeast corner of a tract of 
land hereby conveyed and is the beginning corner of the survey 
thereof; thence from said stake run due north nineteen hun- 

dred varas (1,900) to a stake in prairie; thence due 
248 west nineteen hundred (1,900) varas to a stake in post-oak 

timber; thence due south nineteen hundred (1,900) varas to 
a stake in prairie; thence due east nineteen hundred (1,900) varas 
to the said point of beginning, containing within said boundary six 
hundred and forty acres of land, more or less, hereby conveyed for 
the county seat of said Falls county, and to have and to hold the 
said above described tract of land unto the said county of Falls and 
its successors as and for the county seat of the said county, so long 
as it shall remain or continue to be (as it now is) the county seat of 
said county, its successors by whatsoever name the same may be 
known or called in or by feason of any Legislature act or acts 
hereafter to be passed or adopt-: Provided, however, that upon the 
non user or relinquishment of the said conveyed premises by the 
suid county of Falls, or any of its successors as — “county seat,” 
and the establishment of its county seat elsewhere, in lieu of the 
— herein conveyed, then, and in such case (should it ever 
jappen), the said tract of land hereby granted shall thereupon 
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record, Feb’y 12, A. D. 1855, at 6 o'clock p. m., and was duly re- 
corded April 3d, A. D. 1855. 
S. D. BARCLAY, 


254 Co. CI F. C. 
Tak SrarzE OF Texas, County of Falls: 

I, J. W. Watkins, cl’k of the county court, Falls county, do hereby 
certify that the foregoing is a true and correct copy of a deed from 
Edw’d Hanrick to B. G. Shields, as the same appears of record in 
my office in book B, pages 320 & 321, Falls Co. record of deeds. 

Given under my hand and seal of office, this April 3d, 1883. 

J. W. WATKINS, Clerk, 
By C. H. BARTLETT, D.C. 


The def’t then introduced the record of a suit in the U. S. circuit 
court at Austin, styled Edward G. Hanricks, administrator of Ed- 
ward Hanrick, deceased, vs. David Barton ef al., by which he proved 
that in the lifetime of Edward Hanrick, viz., Dec. 1, 1860, he caused 
a suit to be brought in said court against David Barton and others 
in possession and against T. J. Chambers to recover a certain tract 
of — fully described in his plea, alleged to contain eleven leagues 

of land and formerly granted to Antonacia De La Serda ; that 
255 said cause was continued generally until Jan., 1867, when the 
death of pl't'ff was suggested, and suit was revived in the 
name of Edward G. Hanrick as sole heir and administrator, and in 
June, 1868, the said T. J. Chambers having died, his administratrix, 
Abby Chambers, appeared as landlord of the other parties and made 
defence general—denial not guilty—title by virtue of two grants of 
five leagues each to T. J. Chambers, one dated 1832 and one 1834, 
and limitation ; that the said parties being at issue, a trial was had 
in said court and resulted in a judgment for the def’ts on the 13th 
day of July, 1870, which said Judgment, on error to the Supreme 
Court of the United States, being prosecuted by the pl't'ff, E. G. Han- 
rick, was by said Court reversed, and cause remanded Dec. 1, 1872; 
and afterward, viz, at the Jan. term, 1874, of the said circuit court, 
the parties to said cause being again at issue on the question of title 
and possession, a trial by jury was had, who, after hearing the evi- 
dence and charge of the court, returned a general verdict for the 
def ts, und judgment was entered thereon ; that the plaintiff, 
256 E. G. Hanrick, again prosecuted a writ af error to the Su- 
preme Court of the United States, where it remained pendin 
until the 12th day of October, 1877, when the said writ was dismi 
under the 16th rule of said Court, the pl't'ff in said writ failing to 
appear. : 
The def’t, E. G. Hanrick, then produced evidence to the jury 
proving that he and his tenants and agents have had and held 
actual possession of the tracts of land sued for since 1867; that he 
has improved it, cultivated it, paid taxes on it, and, jointly with his 
cotenant, E. J. Gurley, has held the same adversely to all others; 
said improvements were not all within same enclosure, but were in 
different places—scattered about over each tract of land, the greater 
part not being enclosed. 


e 
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It was proven to the jury that the def’t, E. G. Hanrick, was, by 
the probate court of Falls county in 1867, appointed administrator 
of the estate of Edward Hanrick, deceased; that he returned an in- 

ventory of said estate; that the last order made by suid court 
257 in said estate was made in 1869; that the papers were burned 

with the court-house; that said administration was never 
formally closed. 

Evidence was then produced before the jury tending to sustain 
the allegations in pl’t’ffs’ first supplemental petition, filed April 5, 
1883, and evidence was also produced to the jury tending to rebut 
the facts alleged in said plea. 

The above and foregoing being the substance of all of the testi- 
mony admitted to the jury, the def’t, E. G. Hanrick, by his counsel, 
before the jury retired, prayed the court to direct the jury to return 
a general verdict for the defendants, but the court refused to so in- 
struct the jury; to which ruling of the court the said def’t, Hanrick, 
by his counsel, then and there excepted, and prayed a bill of excep- 
tions, which is granted and made part of the record; but the court 
charged the jury substantially as follows, viz: Withdrawing 
from their consideration the claim of title set up by the 

defendant, E. G. Hanrick, under his deed from George 
258 E. Lane as set out in this bill; also withdrawing from their 
consideration the deeds made by the deceased Edward Han- 
rick in his lifetime ; also withdrawing from the consideration of the 
jury the evidence produced by the def’t, Hanrick, in support of his 
pleas of limitation, and upon the defence set up by the def’t of want 
of title in the pl't'ffs when suit was brought the court charged the 
jury substantially as follows, viz: The def’t offers and urges, to de- 
feat the pl’t’ff’s and the intervenors’ offer, and press on their own, 
behalf, two deeds made by Philip O’Brien for himself and purport- 
ing to be attorney-in-fact for his mother, Elizabeth O’Brien, and his 
uncles, John and James Hanrick. It is not controverted that at the 
time of the execution of these deeds to the intervenors both John 
and James Hanrick were dead and had died subsequent to the death 
of Edward Hanrick. The death of John and James Hanrick re- 
voked their power of attorney, and the instrument continued to have 
force only as the power of attorney of Elizabeth O’Brien, still 
259 living, and the said deeds to intervenors—unless void for 
fraud, on which issue I will instruct you further on in this 
cha had the effect to convey to the intervenors ? of the interest 
which Elizabeth had in Edward Hanrick’s estate at the time said 
power of attorney was executed, namely, i of } = 7, of the whole 
estate, leaving in said Elizabeth pr interest inherited direct from 
said Edward, and interest subsequently to Edward’s death, 
through her brother John, making an interest of , interest in the 
estate remaining in the said Elizabeth, notwithstanding the deeds to 
intervenors giving to said deeds full effect as conveyances made and 
delivered in faith, and to that extent, namely, to the extent of an 
interest of a 2, portion of said land, (if the plaintiffs’ grantor was the 
said Elizabeth, that is, if Eliza O’Brien, who conveyed to Eliza Mercy 
O’Brien "hee — said Elizabeth,) the pl’t’ffs’ right is not defeated or 
1 
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qualified by anything advanced by either the defendant or the in- 
tervenors, and to that extent, if no further, you will find for 

260 the pl’v’ffs’ (if you have found that said Eliza O’Brien and 
the said Elizabeth are the same person). 

To which ruling of the court in withdrawing the said issues from 
the jury, as well as the said ruling of the court upon the construc- 
tion of the said deeds to the intervenors and in directing the jury 
that pl’t’ffs’ were entitled to recover a 78 interest ae 
said deeds to intervenors, the defendant, Hanrick, by his counsel, 
then and there, before the jury retired from the bar, excepted and 
prayed a bill of exceptions, which is granted, signed, and made part 
of the record. 

April 16th, 1883. 

A. P. McCORMICK, 
Dist. J 


The bond of pl'ff in error is endorsed, to wit: 


No. 14. E. G. Hanrick, — in error, vs. Eliza M. O’Brien, Philip 
O’Brien, and Wm. Brady, def’ts in error. Bond of pl'ff in error. 
8 April 16th, 1883. Filed April 16th, 1883. J. H. Finks, 
clerk. 


261 Bond. 


The bond of pl't'ff in error is in words, to wit: 


Know all men by these presents that we, Edward G. Hanrick and 
E. J. Gurley and L. W. Goodrich, are held and firmly bound unto 
Philip O’Brien, Eliza M. O’Brien, and William Brady in the full and 
just sum of two thousand dollars, to be paid to the said Phili 
O’Brien, Eliza M. O’Brien, and William Brady, their executors, ad- 
ministrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated this 16th day of April, in the year 
of our Lord one thousand eight hundred and eighty-three. 

Whereas lately, at a term of United States circuit court for the Sth 
circuit & nerthern district of Texas, at Waco, in said district, in a 
suit — in said court between Philip O’Brien, Eliza M. O'Brien, 

and William Brady, plaintiffs, and the said Edward G. Han- 
262 riek, def’t, and John B. Sargent and Wharton Brunch, inter- 

venors, judginent was rendered against the said Edward G. 
Hanrick, def’t, and the said intervenors, John B. Sargent and 
Wharton Branch; and the said Edward G. Hanrick, defendant 
therein, having obtained a writ of error and filed a copy thereof in 
the clerk’s office of the said court to reverse the said judgment in 
the aforesaid suit, and a citation directed to the said Philip O’Brien, 
Eliza M. O’Brien, and William Brady, or their att’ys, citing and ad- 
monishing them to be and appear at a Supreme Court of the United 
States, to holden at Washington, the second Monday of October 
next: 

Now, the condition of the above obligation is such, that if the said 
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Edward G. Hanrick shall prosecute said writ of error to effect, and 
answer all damages and costs if he fail to make his plea good, then 
the above obligation to be void; else, to remain in full force and 


virtue. 
E. G. HANRICK. SEAL. 
E. J. GURLEY. SEAL. 
L. W. GOODRICH. [seat. 


Sealed and delivered in the presence of— 
L. C. ALEXANDER. 
WM. M. FLOURNOY. 


Approved — 
A. P. McCORMICK, Dist. Judge. 


April 16th, 1883. 


263 Unitep Srarks or AMERICA, 88: 


The President of the United States to the honorable the judges of the 
circuit court of the United States for the northern district of Texas, 
in the Sth circuit, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
at Waco, between Eliza M. O’Brien, Philip O’Brien, and William 
Brady, plaintiffs, and E. G. Hanrick, defendant, and John B. Sar- 
gent and Wharton Branch, intervenors in said cause (No. 14 on the 
docket of said court, sitting at Waco), a manifest error hath hap- 

ned, to the great damage of the said E. G. Hanrick, defendant, as 

y his complaint appears, we being willing that error, if any hath 
been, should be duly corrected. and fuil and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 2d 

Monday of October next, in the said Supreme Court to be then and 

there held, that the record and proceedings aforesaid being inspected 

the said Supreme Court may cause further to be done therein to cor- 
rect that error what of right and according to the laws and customs 
of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court [of] the United States, this 16 day of April, in 
the year of our Lord one thousand eight hundred and eighty-three. 

(The Seal of the U. S. Circuit Court, Northern Dist., Texas, Waco. ] 

J. H. FINKS, 
Clerk of the Circuit Court of the United States, at Waco. 
Wh the Seal of said Circuit Court. 

Allowed by— 

A. P. McCORMICK, 
Dist. Judge. 
April 16th, 1883. 
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264 geese J No.14. E. G. Hanrick, p’t’ff in error, vs. Eliza 

. O’Brien, Philip O’Brien, and Wm. Brady, def’ts in error. 
Writ of error allowed April 16, 1883. Filed April 16, 1883. J. H. 
Finks, clerk. 


265 The United States of America to Eliza M. O’Brien, Philip 
O’Brien, and William Brady, or their attorneys of record, 
Messrs. Brady & Ring, and J. M. Anderson, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the 2d Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
5th circuit & northern district of Texas, at Waco, wherein E. G. Han- 
rick is plaintiff in error and you are defendants in error, to show 
cause, if any there be, why the judgment rendered against the said 

laintiff in error as in the said writ of error mentioned should not 
corrected, and why speedy justice should not be done to the par- 
ties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 16th day of April, in the 
year of our Lord one thousand eight hundred and eighty-three. 

A. P. McCO MICK, 


April 16th, 1883. 


Attest,-with the seal of the United States circuit court at Waco and 
the signature of the clerk thereof, this April 16, 1883. 
(The Seal of the U. S. Circuit Court, Northern Dist., Texas, Waco. 
J. H. FINKS, Clerk. 


266 On this 13th day of June, in the year of our Lord one 

thousand eight hundred and eighty-three, personally appeared 
Rufus G. Griesenbeck, des U.S. marshal, before me, the subscriber, 
and makes oath that he delivered a true copy of the within citation 
to H. F. Ring, „attorney of record for the within-named plain- 
tiffs, on this 13th day of June, A. D. 1883. 

RUFUS J. GRIESENBECK, 
Dep. U. S. Marshal. 


; — to and subscribed before me this 13th day of June, A. D. 
Test, with seal of the U. S. cir. court, at Waco. 
[The Seal of the U. S. Circuit Court, Northern Dist., Texas, Waco. 
J. H. FINKS, Clerk. 


Endorsed :) No. 14. E. G. Hanrick, p’t’ff in error, vs. Eliza M. 
O’Brien, Philip O’Brien, and Wm. Brady, def’ts in error. Citation 
in error. Issued April 16, 1883, & lodged in this court same day. 
J. H. Finks, clerk. Filed April 16, 1883. J. H. Finks, clerk. 


267 I, J. H. Finks, clerk of the circuit court of the United States, 
__ 5th circuit, in and for the northern district of Texas, at Waco, 
certify that the foregoing two hundred and sixty-six pages in writ- 
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ing contain a full and true transcript of the record and all the pro- 
ceedings had as they appear of file and record in this court in cause 
No. 14, entitled Eliza M. O’Brien et al. versus E. G. Hanrick. 

In testimony whereof I have hereunto set my hand and the im- 
— of the seal of said court, at Waco, the 16th day of July, A. D. 


[The Seal of the U. 8. Circuit Court, Northern Dist., Texas, Waco. ]} 
J. H. FINKS, Clerk. 


Endorsed on cover: N. Texas, C. C. U. S. No. 256. E. G. Han- 
rick, plaintiff in error, vs. Eliza M. O’Brien, Philip O’Brien, and 
William Brady. Filed August 16th, 1883. 
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Motion to Dismiss Writ of Error 
FOR WANT OF JURISDICTION. 


SUPREME COURT or THE UNITED STATES 
OCTOBER TERM, 1888. 
No. 256. 


E. G. HANRICK, PLAINTIFF IN ERROR, 


US. 


ELIZA M. O'BRIEN, PHILIP O’BRIEN AND WILLIAM 
BRADY. 


To the Honorable, the Supreme Court of the United 
States : 


The Defendants in Error respectfully represent : 

That the judgment of the Court below, from which 
this writ of error is prosecuted, was a joint judgment 
rendered against the Plaintiff in Error E. G. Hanrick, 
jointly with one Wharton Branch and, ohn B. Sargent. 

That said Wharton Branch and John B. Sargent 
failed to join in this writ of error, and that no cause is 
shown, or attempted to be shown, for the nonjoinder 
therein of the said Branch and Sargent. 

Wherefore, Defendants in Error move the Court to 
dismiss said writ of error, with costs. 

J. T. BRADY, 
Of Counsel for. Defendants in Error. 


* 
a — —— ——— — 


BRIEF 


IN SUPPORT OF MOTION TO DJSMISS WRIT OF ERROR. 


1 | General Statement. 


. This was a suit at law of trespass to try title, brought 
by the Defendants in Error against the Plaintiff in Er- 
ror E. G. Hanrick, for the recovery of an undivided 
one-third interest in the lands in controversy, being all 
the interest in the same inherited by one Elizabeth 
O’Brien, of Ireland, from Edward Hanrick, deceased, 
who died seized of said lands in 186s. 

It was alleged that the Defendant below, E. G. Han- 
rick, a nephew of the said deceased Edward, had also 
inherited from him a third interest in said lands, and 
that the other third interest was in the heirs of James 
Hanrick, deceased, a brother of the said Edward, who 
were not made parties to this suit.— Record pp. 5-7. 

Before the trial, one Wharton Branch and one John 
B. Sargent, filed separate pleas in intervention, each 
claiming an undivided portion of the interest in said 
lands inherited by the said Elizabeth O’Brien by virtue 
of conveyances to themselves, under a power of attor- 
ney from her, executed anterior to the date of the deed 
from her to the Plaintiffs below, under which the lat- 
ter claimed. 

The jury found generally for the Plaintiffs below. 

The judgment, after reciting the appearance of the 
Defendant E. G. Hanrick, and the intervenors Whar- 
ton Branch and John B. Sargent, proceeds : 

“It is therefore ordered and adjudged by the Court, 
that the Plaintiffs Eliza M. O’Brien and Philip O'Brien 
and Wm. Brady, have and recover of the Defendant 
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Edward G. Hanrick, and of the intervenors Wharton 
Branch and John B. Sargent, & undivided one-third 


interest in and to the following described lands. 


The writ of error is prosecuted by the Plaintiff in 
Error Hanrick, alone, and the record does not show 
that any attempt was made to join the other parties 
against whom the judgment was also rendered, nor 
does it disclose any reason for the nonjoinder of the 
same. 


First Proposition. 


The judgment rendered was a joint judgment against 
E. G. Hanrick, Wharton Branch and John B. Sargent, 
and since the record fails to disclose any reason for 
the nonjoinder of said Branch and Sargent, the writ 
of error must be dismissed. 


Statement under First Proposition. 


The Plaintiffs below claimed title in fee simple in 
themselves in all the tracts of land described in their 
petition to the extent of an undivided one-third in- 
terest, the same being the interest therein inherited by 
the said Elizabeth O’Brien, alleging in the language of 
of the statute, Art. 4786, R. S. 1879, Laws of Texas, 
the act of dispossession on the part of E. G. Hanrick, 
and praying for a judgment against him for an undi. 
vided one-third interest in said lands—Record pp. 12, 
1 3. | 
To this petition E. G. Hanrick filed a general denial, 
a plea of not guilty, and special defences. Record 
p. 14. 

Art. 4788, R. S. 1879, Laws of Texas, reads: when 
a party is sued for lands, the real owner or warrantor 
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may make himself, or may be made a party defendant 
in the suit, and shall be entitled to make such defense 
as if he had been the original defendant in the action.” 

Art. 1188. Ja., reads: The pleadings of an inter. 
venor shall conform to the requirements of pleadings 
on the part of plaintiff and defendant respectively, so 
far as they may be applicable.” 

In accordance with these provisions, Wharton Branch 
and John B. Sargent filed separate pleas in interven. 
tion, styled by them “ original answers,” each contain- 
ing a general denial of the allegations in the petition 
of Plaintiffs’ below, and each containing a plea of not 
guilty, Each plead- Specially that said Elizabeth 
O’Brien and one John Hanrick and one James Han- 
rick, they being respectively the sister and brothers of 
the deceased Edward, executed a power of attorney in 
favor of Philip O’Brien, by virtue of which power of 
attorney said Philip conveyed to said Sargent an undi- 
vided one-half of the undivided interest of the princi- 
pals in the lands in controversy, and to Wharton 
Branch an undivided one-fourth of the same, from 
which it appeared that Branch and Sargent together 
were entitled to an undivided three-fourths of the in. 
terest in said lands inherited by the said Elizabeth, the 
same being an undivided three-fourths of the interest 
sued for by the Plaintiffs below.—Record p. 20-21. 


Branch and Sargent thus claimed to be the real 
owners of three-fourths of the interest sued for by 
the Plaintiffs below, and attempted to assert their 
rights to the same as provided for in said sections of 
the statute quoted, supra. 

Art. 4794, Ja., reads: Such plea,” referring to the 
plea of at guslty, or any other answer to the merits, 
shall be an admission by the Defendant, for the pur- 
pose of that action that he was in possession of the 
premises sued for, or that he claimed title thereto at 
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the time of commencing the action, unless he states 
distinctly in his answer the extent of his possession or 
claim, in which case it shall be an admission to such 
extent only.” 

It will be observed that Hanrick, Branch and Sar- 
gent each filed pleas of not guzlty. 

After the filing of the pleas in intervention, the 
Plaintiff below filed a supplemental petition replying to 
the same, and ending with the following prayer : 

„The premises considered, Plaintiffs pray that they 
have and recover of the said Wharton Branch and 
John B. Sargent, as well as the said E. G. Hazrick, an 
undivided one-third interest in said lands described in 
said Exhibit A, and for all other relief, both general 
and special.“ — Record p. 37. 

As stated. supra, the jury found generally for the 
Plaintiffs, and the judgment reads that “ the Plaintiffs, 
Eliza M. O'Brien and Philip O’Brien and Wm. Brady, 
have and recover of the Defendant Edward G. Han- 
rick and of the intervenors Wharton Branch and John 
B. Sargent, E undivided one-third interest in and to 
the following described lands“. 


Authoritres. . 


That the judgment is joint. Simpson vs. Greeley, 
20 Wall., 152; Masterson vs. Herndon, 10 Wall., 416 ; 
Burleson vs. Henderson, 4 Texas, 55: Schram vs. Gen- 


try, Galveston term, 1885. Sup. Court of Texas: Smith 


vs. Gentry, /d. 

That the writ of error must be dismissed: Simpson 
vs. Greely. 20 Wall., 152; Masterson vs. Herndon, 10 
Wall., 416: O’Dowd vs. Russell, 14 Wall., 402; Hamp- 
ton vs. Rouse, 13 Wall., 187; Williams vs. Bank, 11 
Wh., 414. See also authorities under second propo- 
sition. See Field's Federal Courts, 296; 2 Abbott's 
U. S. Practice, 24%, 250. 
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7 
Argument and Extracts frem Authorities. 


When the trial was had below, the case stood pre- 
cisely as though Branch and Sargent had been made 
Defendants by act of the Plaintiffs. A joint judgment 
was sought against them jointly, and it was entered up 
in terms corresponding. 


In Simpson vs. Greely, 20 Wall., 152, the Plaintiff 
below sues Simpson and eight others for certain lands, 
and judgment was given— 

“ That the Plaintiffs have and recover of and from 
said Defendants, the lands and tenements described in 
the declaration.” * * Simpson only sued out a writ 
of error to the Supreme Court of the United States. 
It was held that this was a joint judgment and the writ 
of error was dismissed for nonjoinder of the others 
against whom the judgment was rendered. 


In Masterson vs. Herndon, io Wall, 416, the Court 
below de reed that the complainant “ have and recover 
of the said S. A. Maveric and the said J,,H. Herndon, 
the tract of land in the bill described, and that their 
title to the same is hereby decreed to be free from all 
clouds cast thereon by the said Defendants.” 


This decree also was held to be a joint one, and 
Herndon, only, having appealed from it, the appeal was 
dismissed, the Court saying: We dismiss this appeal 
with less regret, as there is still time to obtain another.” 


It may be urged that since the Defendant and the 
intervenors each filed separate answers and separate 
defences, the judgment is not a joint one. But the 
wording of the judgment, which is in response to the 
prayer of Plaintiffs’ petition, precludes the possibility 
of its being several. If the judgment were several, 
then, for instance, it could be set aside, as to E. G. Han- 
rick, and permitted to stand as to Branch and Sargent. 
But suppose the Court below, at the instance of Han- 
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rick alone, had granted a new trial, would not the en- 
tire judgment be held for naught? Could the Plain- 
tiffs below in such event have obtained a writ of pos- 
session against Branch and Sargent ? 

The question as to whether a judgment is joint or 
‘several, may thus be easily determined in our opinion 
by the effect on the judgment resulting from the grant- 
ing of a new trial or a reversal at the instance of one 
of the parties against whom it is rendered. 

If the granting of a new trial or the reversal of the 
judgment at the instance of one, results in the setting 
aside of the entire judgment to the benefit of all, then 
it is a joint judgment ; otherwise it is several. 

Ch. Justice Hemphill, in Burleson vs. Henderson, 4 
Texas, 55, says: The rule seems to be well settled 
that if a judgment be reversed as to one, it is so as to 
all,” citing Cro. Jac., 303. “* * * This rule is sub- 
ject, however, to several exceptions: as when there be 
more than one judgment, and they are distinct and 
independent of each other, the reversal of one will not 
affect the other. (2 Str. R., 807; 2 Bac. Abr. Error, 
m. p.; 2 Ach. Prac., 259) Or, if there be but one 
judgment and it consists of distinct and independent 
parts, it may be reversed as to one part and be good 
for the remainder.” 


And on the next page he says: But notwithstand- 
ing these considerations, it appears to be the more con- 
venient rule, that where a judgment is entire, when the 
judgments are not distinct and independent, or where 
the parties have not distinct and independent interests, 
(6 N. H. R. 547; 10 Mass. R., 68) and where the 
judgment operates to the prejudice of all the Defend- 
ants, a reversal as to one shall operate a reversal as to 
the whole.” 


In the case of Schram vs. Gentry, Galveston term, 
1885, Sup. Court of Texas, (a certified copy of the 
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opinion being filed with this motion,) a suit of trespass 
to try title was brought by Gentry against Schram, 
Geo. H. Smith, and others, each of the Defendants 
holding separate parcels of the lands sued for. An in- 
terlocutory judgment by default was rendered against 
Smith, and on final hearing a judgment was rendered 
for Gentry against Schram, Smith and others, for the 
land in controversy. Schram and others appealed, but 
Smith did not join in the appeal. The judgment on 
this appeal was affirmed. Afterwards Smith sued out 
a writ of error, joinder on appeal or in writ of error of 
all parties against whom a judgment is rendered, not 
being necessary under the Texas practice. Smith, on his 
appeal, showed that the service in the Court below as 
to him was defective, and the judgment for this reason 
was reversed, not only as to him, but as to all—the 
ground of reversal necessarily being that the judgment 
was joint, and hence could not be reversed in part.— 
See Smith vs. Gentry, Galveston term, 1885, Supreme 
Court of Texas. A certified copy of this opinion is 
also filed with this Brief. 


The judgment being joint, the authorities referred to 
directly under our first proposition, are conclusive to 
the effect that the writ of error must be dismissed. 


Second Propos:tion. 


The objection to nonjoinder of Branch and Sargent 
in the petition for writ of error, goes to the jurisdiction 
of the Court and may be made at any time. 


Authorities. 


Wilson heirs vs. Insurance Company, 12 Pet., 140; 
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Simpson vs. Greely, 20 Wall., :52; Semple vs. Hager, 
4 Wall.. 432; Masterson vs. Bank, 10 Wall., 416; 2 
Abbott’s U. S. Practice, 250. 


Argument and Extracts from Authorities. 


In Simpson vs. Greely, 20 Wall., 152, supra, the mo- 
tion to dismiss was not presented until the case was 
reached for argument. The Court says: “Errors of a 
material character are assigned by the Plaintiff as rea- 
sons for the reversal of the judgment rendered in the 
State Court, but it is necessary in the first place, to ex- 
amine the objection taken by the Defendants o lle 
jurisdiction of this Court, as that objection presents a 
preliminary question which, if decided in favor of the 
Defendants, will dispose of the case.” 

In Wilson heirs vs. Insurance Company, 12 Pe- 
ters. 140, where a motion to dismiss the writ of error 
for the reason that all the parties against whom the 
judgment was obtained, did not join in the appeal, was 
made after the case had been pending in the Supreme 
Court of the United States for two years, the Court 
says: 

»In both cases referred to,” referring to 8 Pet., 526, 
and 7 Pet., 529. it appears that the motions to dismiss 
were not made at the first term, or at time of appear- 
ance in this Court, but each of the cases had been de- 
pending here two years before the motion was made. 
The rule of this Court, therefore, is, that when there is 
a substantial defect in the appeal or writ of error, the 
objection may be taken at any time before judgment 
on the ground that the case is not legally before us, 
and that we have not jurisdiction to try it. It follows 
that the writ of error in the case under consideration 
must be dismissed.” 

The following is from the syllabus in Semple vs. 
Hager, 4 Wallace: Whese a want of jurisdiction is 
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patent, or can bs readily ascertained by an examination 
* the questions on t e argument of the merits, this 


Court will entertain and act upon a motion to dismiss 
for want of jurisdiction.” 


Proposition. 


Where a writ of error is illegally sued out on account 
of nonjoinder of others against whom a joint judgment 
is rendered, the defect can only be cured by dismissing 
the writ and bringing another in which all against 
whom the judgment is rendered are made parties. 


Authorittes. 


Ex parte Mussina, 20 How., 280. 


The following is from the syllabus in the above case: 

Where a part of the persons against whom a decree 
has been rendered have appealed, the others cannot 
take another appeal. The first appeal should i nsuch 
case be dismissed as irregular, and a new appeal taken 
in which all should join. If all will not, summons and 
severance.” 

Respectfully submitted, 


J. T. BRADY, 
Of Counsel for Defendants ix Error. 


ae 


AP Rae 


IN THE 


Supreme Court of the Auited States. 


OcrosEerR Term, 1885. 


E. G. Hawrick 


ve. 
E. M. O’Baren, Fun O BRIAN, No. 256. 
and WILLIAM Brapy. 


In ERRor TO THE CrrcuiT CourtT.or THE UNITED STATES FOR 
THE NorTHERN District or TEXAs. 


MOTION TO DISMISS WRIT OF ERROR FOR WANT OF JURISDICTION. 


ADDITIONAL BRIEF IN SUPPORT OF MOTION. 


STATEMENT OF THE CASE. 


The defendants in error brought suit below against the 
plaintiff in error for an undivided one-third interest in certain 
lands held and claimed by him. 

Wharton Branch and John B. Sargent, claiming to be the 
real owners of cortain undivided interests in the same lands, 
“intervened” in this suit, under the law of Texas, made them- 
selves, in the terms of said law, “parties defendant in the suit,” 
and were entitled by said law to make, and did make, “such 
defense as if they had been the original defendants in the action.” 

Though this was nominally a suit at law, yet, in respect of 
this voluntary intervention and the subsequent relations of the 
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parties, it partook of the nature of a suit in equity. Both Han- 
rick, and Branch and Sargent, were defendants relative to 
O’Brien et al., and were also claiming adversely to each other. 
Each of these conflicting claims was for the same piece of 
property, or for an undivided interest in it. 

Upon trial below the jury found a verdict generally “for the 
plaintiffs. 99 

Judgment was accordingly entered that the Plaintiffs, Eliza 
M. O’Brien and Phillip O’Brien and Wm. Brady, have and 
recover of the Defendant Edward G. Hanrick, and of the 
intervenors Wharton Branch and John B. Sargent, an undi- 
vided one-third interest in and to the following described 
dands. * * * = | 
Bond is given and the Writ of Error prosecuted by Hanrick 
‘alone, and there is nothing in the record to show that the other 
defendants below, against whom, as well as against Hanrick, 
judgment was given, have refused to join in this Writ of Error. 


ARGUMENT. 


A judgment has been rendered, which, if carried out, will 
-vest in the defendantsin error an undivided interest in a certain 
property. This judgment was rendered against three persons, 
‘each of whom claimed and defended a title to an undivided 
interest in the same property. One of the three persons now 
calls said judgment in question, and seeks to have it reversed 
by Writ of Error, without making of record an estoppel against 
the other two persone. 
This, it is submitted, is contrary to sound and well estab- 
“lished legal principles. Before Hanrick can, by himself acone, 
-question in this Court the validity of the judgment-rendered in 
‘favor of the defendants in error, and against him and Branch 
and Sargent, it is submitted that the defendants in error are 
entitled to an estoppel of record against said Branch and 
Sargent. . 

In this Court it is the unquestioned practice, when the record 
‘of a controversy concerning a unitary subject matter comes 


3 
before it, upon writ of error or appeal, and all persons who, in 
the suit below, claimed an interest in said subject matter, are 
not either parties to the appellate proceeding or estopped by the 
record from questioning the settlement of the controversy, to 
hold that this Court has not jurisdiction. The dismiesal of such 


writs or appeals follows. 
It is sufficient to cite upon this point the leading cases of— 


Williams v. Bank of the U. 8., 11 Wheaton, 414. 
Owings v. Kincannon, 7 Peters, 399. 

Masterson v. Herndon, 10 Wall., 416. 

Simpson v. Greeley, 20 Wall., 158. 


The principal ground, if not the only ground, of opposition by 
the plaintiff in error to this motion is, that Branch and Sargent 
claim adversely to Hanrick, and, therefore, cannot be said to be 
joint defendants with him. In one sense this is true; but in 
the sense of having claimed the same subject matter (or an inter- 
est therein) as Hanrick ; of having defended such claims in the 
same suit, and against the same plaintiff, as did Hanrick ; and 
of having encountered the same adverse judgment relative to 
the same subject matter, the intervenors, Branch and Sargent, 
are certainly joint defendants with Hanrick. 

It is submitted that these latter considerations determine 
whether Hanrick, Branch, and Sargent ought to join in a writ 
of error. Whether, in opposing the piaintiffs below, they 
claimed in amity or adversely to each other, is not the proper 
test. 

In the case of Todd et al. v. Daniel, 16 Peters, 521, it was 
said that all of the defendants below should join as appellants 
for the very. reason that their rights between themselves might 
be distinct, or even adverse. The language of the Court upon 
this point was, p. 524: 

“The case of Owings v. Kincannon, 7 Peters, 399, seems to 


have been misunderstood at the bar. The objection in that 
case was not that one or more of the defendants might not 


pursue an appeal for their own interest, if the others refused to 
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join in it upon due notice, and process for that p from the 
Circuit Court ; but that it did not appear that all the defend- 
ants were not ready and willing to join in the appeal, and that 
the —— was brought by some of thé appellants without giv- 
ing the others an opportunity of joining in it, for the protection 
of their own interests ; not only against the 22 dut agai 
the appellants, as their own interests might be distinet from, or 
even adverse to that of the appellants ; and it was right and 
proper that all the ies should have an opportunity of 
appearing before the Court, so that one final — binding 
upon all the parties having a common interest, might be pro- 
nounced.” 

Since the case of Owings v. Kincannon, 7 Peters, 399, it has 
been held in this Court that by appeals from a decree in equity, 
as well as by writs of error, the whole cause ought to be 
brought before the Court at the same time, and that all the 
parties united in interest ought to unite in the appeal.” [ Simp- 
son v. Greeley, 20 Wall., 157.] 

Now, in this case last cited, as well as the other decisions 
bearing on this point, the terms “united in interest,” or “having 
@ common interest,” include not only such parties as have a 
joint interest at law, but also all parties that claim, in the same 
suit, the whole or any part of an undivided, unitary, subject 
matter. 

In appeals to this Court all parties that claim the same 
property must unite as appellants and be united as appellees, in 
order that the action of this Court upon the decree below may 
determine the rights of, and bind, all claimants to the property. 

Now, to argue, as does the plaintiff in error in opposition to 
this motion, that because the intervenors in this case are 
adverse in interest to Hanrick they need neither be joined in 
this writ of error, nor be estopped by the record, is to argue 
that in the case of any appeal from a decree which adjudicates 
the rights of several defendants claiming the same property 
adversely to each other, it would be competent for this Court 
to proceed to pass upon the decree at the instance of one only 
of such defendants without requiring the record to show an 
abandonment of the appeal by the others. 
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Yet, in many equity suits several defendants below are found 
claiming a siagle piece of property adversely to each other, and 
to hold that in any such suit the decree might be affirmed or 
reversed on the appeal of one of such defendants without regard 
to the others, would defeat one of the principal objects of suits 
in equity, namely, to gather together and adjudicate in one suit 
the rights relative to a single subject matter, of as many parties 
as possible. | 

The Statute of Texas, (quoted in Mr. Brady’s brief,) under 
which Branch and Sargent made themselves “parties defend- 
ant” in this suit below, is a law directed to the consolidation of 
suits. Under its provisions the titles of Hanrick, Branch, 
Sargent, and of the defendants in error, to a certain single, 
‘undivided property, have been adjudicated below in one suit 
and judgment. To separate these parties now on writ of error 
and readjudicate the titles of some of them relative to this 
property without concluding by the record further appellate 
proceedings by the others, relative to the same property, would 
defeat the beneficial object of the Texas Statute. 

This is also the policy of the laws of the United States, and 
of this Court. [Forgay et al. v. Conrad, 6 How., 201, especially 
page 206. | 

In Masterson v. Herndon, 10 Wall., 416, the necessity for 
adjudicating all matters in a single judgment was very forcibly 
stated. The Court said: 


“We think there should be a written notice and due service, 
or the record should show his —— and refusal, and that 
an 


the court on that ground gran peal. to the who 
prayed for it, as to his own interest. ‘Such a — would 
remove the objections made to permitting one to appeal without 
joining the other, that is, it would enable the court below to 
execute its decree, so far as it could be executed, on the party 
who refused 3 from bring- 
ing another appeal for the same matter. e latter point is 
one to which this court has always attached much importance, 
and it has stfictly adhered to the rule under which thi case 
must be dismissed.” 


8 
Simpson v. Greeley, 20 Wall., 158, was a casein which the 
claims of soveral parties to cortain lands were cle = 
eens: 

Hach defendant is interested in dee en f. 


— ave diseatly or i y afected by the jodgment 
os tas judgment that — 4 issues and ta, as well 

title to the lands desortbed in the dals 
— — Such a controversy cannot 


de proper! — by instalments, nor unless all the 
parties to be affected by the result are before the court.” 


Simpeon v. Greeley, 20 Wall., 158. 


In the cases relied upon by the plaintiff in error, in which 


motions of the present character were denied, it is believed that 
it will be found that the judgment or decree below related to 
several pieces of property, in some cases specific sums of money, 
in which the various parties below were separately interested. 


If this judgment be an entirety, and binding in every part 
upon every party below, it will not avail to defeat this motion 
to argue that Branch and Sargent, the non-joined parties, are 
already barred by lapse of more than two years from hereafter 
questioning the judgment below— 

Ist. Because to argue that would not give jurisdiction to 
this Court. 

2d. Because the defendants in error are entitled by sound 
principle and precedent to an estoppel of record ‘against non- 
joined parties. 

3d. Because there are exceptions to the rule that a writ of 
error can not be hrought after two years, one of which excep- 


tions may operate to excuse Branch or Sargent for longer delay. 


The judgment of the Court below in favor of the defendants 
in error is presumptively correct. If the plaintiff in error 
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would question it he must comply with the rules governing 
writs of error, and present a clear record to this Court which 
shall properly estop the other parties who are interested in and 
affected by the whole judgment, from hereafter questioning it. 
aa H. N. Low, 
Of Counsel for Deſendants in Frror. 


[The attention of the Court is also respectfully called to the 
brief of Mr. Brady in support of this motion.] 
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No. 256. 


E. G. HANRICK. PLAENTIFF IN ERROR, 
VS. 


ELIZA M. O'BRIEN, PHILIP O’BRIEN AND WIL- 
LIAM BRADY. 


| ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF TEXAS. 


* 


BRIEF OF L. W. GOODRICH, 


OF COUNSEL FOR PLAINTIFF IN ERROR, OPPOSING Mo- 
TION TO DISMISS WRIT OF ERROR. 


STATEMENT OF THE CASE. 


PLAINTIFF'S PLEADINGS. 


The defendants in error, Eliza M. O’Brien, Philip 
O’Brien and William Brady, who were plaintiffs in the 
court below, brought suit against Edward G. Hanrick, 
who is the plaintiff in error to recover an undivided one- 
third interest in several large tracts of land. The peti- 
| tion was filed February 13, 1880, and was in the usual 

form of an action of trespass to try title under the Texas 
statute. It alleged title in one Edward Hanrick, who 
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died, seized in 186g, leaving surviving him as his only heirs 
one sister, Elizabeth O’Brien, and two brothers, John and 
James Hanrick, and Edward Hanrick, the defendant, son 
of a deceased brother. That said Elizabeth, John and 
James, were aliens, residing in Ireland and were natural 
born subjects of the Queen of the United Kingdom of 
Great Britain and Ireland. That John died an alien and 
without issue in 1870. That James died an alien in 1875, 
and left surviving him children and grandchildren, all of 
whom still reside in Ireland except Nicholas, Annie and 
Ellen Hanrick, who reside in the state of New York. 
That on the day of , 1870, a general pub- 
lic law was enacted in said Kingdom of Great Britain 
which expressly confers on all aliens to said Kingdom all 
the rights of natural born subjects both in and to the ac- 
quisition, taking, holding and disposition of real and per- 
sonal property situated in said Kingdom, and expressly 
declared that a title to Said property in said Kingdom 
should be derived from, through or in succession to an 
alien in the same manner as from a natural born subject 


of said Kingdom. That under said law a citizen of the 


United States is entitled to all the rights of natural born 
subjects both in and to the taking, holding and disposi- 
tion of said property situated in said Kingdom, and that 
title to real and personal property in said Kingdom may 
be derived through, from or in succession to a citizen of 
the United States in the same manner as though from, 
or in succession to a natural born subject. 


That on the day of , 1878, the said 
Eliza (?) O’Brien was, by virtue of the facts herein before 
shown, seized and possessed of an undivided one-third in- 
terest in and to said estate of the said’ Edward Hanrick, 
deceased, and in and to the said tracts of land before de- 
scribed. That on said day the said Eliza (?) O’Brien con- 
veyed to the plaintiff, Eliza M. O’Brien all her right, title 
and interest in and to the said lands for her separate use, 


she being the daughter-in-law of the grantor. That by 
virtue of said conveyance and by virtue of other convey- 


ed 
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ances from and under the said Eliza O’Brien, of Ireland, 
the said Eliza M. O’Brien was on the day of 
, A. D. 1878, seized and possessed in her own sepa- 

rate right of an undivided one-third interest. That on 
the day last named the said Eliza M. O’Brien, joined by 
her husband, Philip O’Brien, for a. valuable consideration, 
conveyed to plaintiff, William Brady, one-half of said un- 
divided interest, and thereby said William Brady became 
seized of an undivided one-sixth interest in said lands. 
That on the ist day of January, 1879. the said plaintiff, 
Eliza M. O'Brien, joined by her husband, Philip O’Brien, 
and the said William Brady, were by virtue of the facts 
herein before stated, seized and possessed in fee simple of 
an undivided one-third interest in and to the lands here- 
in before described. That of the said, to-wit, on said day 
last mentioned, the defendant, Edward G. Hanrick, un- 
lawfully entered and ejected plaintifis to their damage 
$50,000. 

Plaintiffs prayed for judgment recovering of said de- 
fendant an undivided one-third interest in said lands and 
for costs. | 


The Plaintiffs from time to time filed various amend- 
ments and finally on October 3, 1882, filed their fourth 
amended petition, the substance of which is above set 
out, withdrawing all former pleading. Said fourth amend- 
ed petition does not differ materially from the original 
petition. 

DEFENDANT'S PLEADINGS. 

The defendant, Edward G. Hanrick, filed his answer to 
the original petition April 8, 1880, and to the fourth 
amended petition April 3, 1883. 

Among other matters of defense he set up: (1) The 
non-joinder of all parties in interest as shown by the pe- 
tition. (2.) The alienage of plaintiffs vendor, Elizabeth 
O’Brien. (3.) He pleaded not guilty. (4.) He claimed 
title in himself to parts and parcels of the lands sued for 
and set out the boundaries of his claim. (5.) He pleaded 
in bar the statute of limitation. 
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INTERKVENER'S PLEADING. 


April 4, 1883, Wharton Branch filed his petition of in- 
tervention styled, “Original Answer.” 


It recites that he appears as a party. Demurs to plain- 
tiff’s petition. He pleaded not guilty and avers that 
Elizabeth O’Brien, James and John Hanrick did, on May 
16, 1870, execute to Philip O’Brien their certain power of 
attorney, whereby they jointly and severally authorized 
and empowered said Philip O’Brien to sell and convey 
their said interests in the said estate of Edward Hanrick, 
deceased, and coupled said power with an interest in said 
estate and made the same thereby irrevocable. That 
February 14, 1878, said Philip O’Brien, for valuable con- 
sideration did, acting for himself and his said wife, Eliza 
O’Brien, and his said principals, Elizabeth O’Brien and 
James and John Hanrick, sell and convey to this defend- 
ant one undivided one-fourth of three-fourths of said 
estate, by deed with full covenants of warranty. 


He also averred that at the time of making said deed 
to him the said Philip O’Brien agreed and undertook to 
cure all defects in said power, if any existed, and in pur- 
suance of such agreement obtained conveyances from all 
parties in interest, the said Philip taking such convey- 
ances in the name of his wite, and averred that the title so 
conveyed enured directly to the benefit of this defendant, 
the vendee of said Philip O'Brien. 

The plea concluded with a prayer that he have judg- 
ment against all parties to the suit establishing his right 
and that he have same set apart to him in severalty. 

Record, p. 20. 

On the same day, viz: April 4, 1883. John B. Sargent 
filed a similar plea, claiming by deed from said Philip 
O’Brien one-half of the shares originally belonging to 
Elizabeth O'Brien, John and James Hanrick, and con- 
cluded with prayer for judgment establishing his right 
against all parties and for possession. 


Record, p. 21. 
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PLAINTIFF'S REPLICATION. 

April 4, 1883, the plaintiffs objections to the petitions 
of intervention having been overruled, they filed a plea 
styled, “Plaintiffs First Supplemental Petition.” 

Record p. 24, as follows: 


And now come plaintiffs in the above entitled cause. 
and with leave of the court first had, file this their first 
supplemental petition, and excepting to said so styled 
„answer respectively filed by the said John B. Sargent 
and Wharton Branch, say the same are insufficient in law 
for the following reasons, viz: 


1. Because the same presents no cause of action against 
the plaintiffs. 


2. Because the same presents no cause of action against 
the defendant. Then follows a general denial of all the 
allegations in said so styled answers filed by said Sar- 
gent and Branch except wherein the truth of the same is 
herein after expressly admitted. 


The plea then sets out the facts leading to the execu- 
tion and delivery of the deeds to Sargent and Branch al- 
leges fraud and failure of consideration, and concludes 
with a prayer that plaintiffs have and recover of the said 
Wharton Branch and John B. Sargent as well as the said 
Ed. G. Hanrick an undivided one-third interest in said 
lands. 

Record, p. 24-37. 
THE JUDGMENT. 

The jury returned their verdict as follows, viz: We, the 
jury, find for the plaintiff. 0 

“It is therefore ordered and adjudged by the court that 
the plaintiffs, Eliza M. O’Brien, and Philip O'Brien, and 
Willia am Brady have and recover of the defendant, Ed- 
ward G. Hanrick, and of the intervenors, Wharton Branch 
and John B. Sargent, one undivided one-third interest in 
and to the _, following described lands * e 
and it is 38 o1 3 . a writ oſ possession in ſavor 
of plaintiffs issued therefor, and that plaintiffs do have 
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and recover of such intervenors such costs by them incur- 
red by reason of such intervention, and of defendant all 
costs which were incurred herein, not including any costs 
incurred by the said intervention for which execution 
may issue.” 


Rec., 47-49. 
BILLS OF EXCEPTION. 


Separate bills of exception were reserved by the de- 
fendant, Edward G. Hanrick, and granted by the court. 
No joint bill was tendered or allowed. The defendant's 
bills of exception present questions antagonistic to both 
plaintiffs and the intervenors. 


THE WRIT OF ERROR. 
The writ of error recites as follows, viz: 
“Because in the record and proceedings, as also in the 


rendition of the judgment of a plea which is in the circuit 


court betore you, at Waco, between Eliza M. O’Brrien, 
Philip O’Brien and William Brady, plaintiffs, and E. G. 
Hanrick. defendant, and John B. Sargent and Wharton 
Branch, intervenors in said cause (No. 14 on the docket 
of said court setting at Waco), a manifest error hath hap- 
pened tothe great damage of the said E. G. Hanrick, 
defendant, as by his complaint appears,” etc. 
Rec., p. 99. 
BRIEF. : 
From the foregoing statement it appears that the judg- 
nrent obtained by the plaintiff is in no sense a joint judg- 
ment against the defendant, Hanrick, and the interven- 
ors, Sargent and Branch. 


The rights of the several parties as shown by the re- 
cord, are distinct and adverse. 


Both the plaintiffs and the intervenors asserted the 
same right, viz: The right of Elizabeth O’Brien, of Ire- 
land, who was a common source of: title for both, against 
the Defendant, Hanrick, who claims adversely to both, 
and the remaining part of the controversy was between 
plaintiffs and the intervenors as to which of them was the 


owners of the title which both asserted against the de- 


fendant, and the judgment is an adjudication of the ad- 
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verse conflicting claims of the parties and will be con- 
strued in connection with the pleadings. 


AUTHORITIES. | 
A judgment is defined as being, The decision or sen- 


tence of the law pronounced by a court or other competent 


tribunal upon the matter contained in the record.” 

Freeman on judgment, § 2. The entry of the judgment 
is a ministerial act, §2. In the case of Germain v. Mason, 
12 Wall, 259, the court says: 


“We have examined the record—a very confused one— 
but from it we gather enough to satisfy us that the judg- 
ment of which German complains is such a separate judg- 
ment against him as authorizes him to ask a review of it 
here without joining his co-defendants in the court below, 
who have not thought proper to disturb the judgment.” 


In the case of Masterdon v. Herndon, 10 Wall, 416. 
The court looked into the record to determine whether 
the decree was joint or several. 


See also on this point, Mussina v. Cavazos, 6 Wall, on 
page 361. 
Day v. Washburn, 23 How, 309. 


Todd v. Daniel, 16 P., 523. 


In Hampton v. Rouse, 13 Wall, 187, it appears that 
three persons were defendants in action of ejectment. and 
that the bill of exceptions on whicn the writ of error was 
sued out was tendered by them jointly. The writ of er- 
ror was prosecuted by one only of the joint detendants. 
The writ was dismissed. | 

The authorities are numerous that where the interest is 
joint all must join in the writ, and it is equally well set- 
tled that where the interests are separate or where they 
are joint and several the interested party may prosecute 
the writ to protect such interest. 

Basket v. Hassell, 107 U. S.: Rep. 602 and cases cited. 


In the case of Simpton 2. Greeley, 20 Wall, 152, cited 
by counsel for the motion in this cause, the court say on 


page 157: 
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* * That it was correct as matter of prin- 
ciple that the whole cause ought to be brought before the 
court at the same time, and that all parties united in in- 
terest ought to unite in the appeal. * * * 


Again on same page the court say: 


Cases arise beyond all doubt where only one of sev- 
eral defendants is affected by the judgment or decree and 
it is well settled that in such cases the party whose inter- 
est only is affected by the alleged error, may carry up the 
case without — others in the appeal or writ of 
error,” and citing Forgay v. Conrad, 6 How, 203; Ger- 
— v. — 12 Wall, 261, and Cox v. United States. 

et., 182. 


In Milner v. Meek, 5 Otto, 258, it was held where one 
party appeals, if the appeal brings so much of the case 
and such of the parties as are necessary ſor a determina- 
tion of his rights, the appeal will not be dismissed. 

In the present case the intervenors, Sargent and Brancli. 
would not be heard to urge as error the rulings made by 
the lower court, as exhibited by the bills of exception 


tendered by the defendent in this case for the reason 


that their right rests upon the correctness of such ruling. 


Said intervenors could assign error only as to such 
rulings as were made against them in their controversy 
with the plaintiffs. 

The intervenors were in no sense deſendants in this 
cause. They were actors and came into court on their 


own motion to assert a right against both plaintiff and de- 
fendant. 


They could not claim the benefit of Article 4788, of the 
revised statutes, quoted by counsel on page 4 of his brief: 
There was no privity between and the defendant. As to 
him they were not the rea/ owners or warrantors. He 
was in possession, asserting an independent right in him- 
self and denying equally the right asserted by plaintiffs 
and intervenors. 

L. W. GOODRICH, 
Of Counsel for Plaintiff in Error. 


11 the Supreme Court ol the Gaited States. 


E. G. HANRICK 


v8. No. 256. 


E. M. O' BRIEN et al. 


MOTION TO DISMISS. 


Brief of W. Hallett Phillips, in answer to Motion. 


The record in this case was docketed by the plain- 
tiff in error August 16, 1883. The defendant in 
error has waited more than two years until the case 
is about to be heard on its merits, before making 
the present motion to dismiss, on the ground of the 
non-joinder in the writ of error of certain parties to 
the cause. If the writ of error should now be dis. 
missed, the plaintiff in error would be barred from 
bringing another writ, by lapse of time. | 

The.action below was one of trespass to try title, 
and was brought in the United States Circuit Court 
by O’ Brien.and others against Hanrick as the party 
in possession claiming title to all the land sued for. 
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On April 6, Hanrick answered denying the right 
of the plaintiffs to recover. Rec. 4. 

Afterwards Wharton Branch and John B. Sargent 
filed their petitions in the cause. These are styled 
in the record original answers.“ 

In the petitions, Branch and e set up title 
in themselves to a part of the land sued for by the 
plaintiff, and they pray judgment against all parties 
to the suit establishing their title, and to have the 
land to which they are entitled set apart to each in 
severalty and for general relief. Rec. 21, 22. 

To these petitions the plaintiffs filed what is in 
form an answer in equity, and which seeks to have 
the deeds held by Branch and Sargent declared void 
for false representations and fraud. p. 24-37. 

Branch and Sargent claimed title under the same 
grantor as the plaintiffs. 

The defendant, Hanrick, claimed adversely to both 
the plaintiffs and Branch and Sargent. 

There was a general verdict in favor of the plain- 
tiffs, and a judgment that the plaintiffs recover 
of the defendant, Edward G. Hanrick, and of the 
interveners, Wharton Branch and John B. Sargent, 
one undivided one-third interest in and to the fol- 
lowing-described land. * * * Anditis further 
ordered that a writ of possession in favor of the 
plaintiffs issue therefor ; and that the plaintiffs do 
have and recover of such interveners such costs by 
them incurred by reason of such intervention, and 
of defendant all costs which have been incurred, not 
including any costs incurred by the said interven- 
tion, for which let execution issue.“ p. 48. 
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To reverse this judgment, Hanrick, the defendant, 
prosecutes this writ of error, which the defendants in 
error move to dismiss on the ground of the non- 
joinder of Branch and Sargent. 

Hanrick alone gave a bond to stay the judgment. 
p. 98. 


Undoubtedly, the general rule is, that when a judg- 
ment against defendants is joint, all the parties af- 
fected thereby must join in the writ of error, or there 
must be a summons and severance or its equivalent. 

This general rule proceeds upon the principle that 
all the parties who are united in interest ought to 
unite in the writ of error, and that the court should 
not be required to decide for the second time the 
same question on the record. An additional reason 
is that the successful party should be allowed to 
proceed against the parties who are shown to be 
satisfied with the judgment by refusing to join in 
the writ. 

Owings vs. Kincannon, 7 Pet., 402: 
Todd vs. Daniels, 16 Pet., 523; 
Masterson vs. Howard, 10 Wall., 416. 


We submit that this general rule lends no support 
to the present motion. 

(1.) The interveners, Branch and Sargent, cannot 
be considered defendants, nor are they so termed in 
the judgment. They claimed against both the de- 
fendant and the plaintiffs, and their title was hos- 
tile to both. 

The Circuit Court in permitting the intervention 
and according relief against the interveners, appar- 
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ently followed the Texas State practice, which con- 
founds the distinctions between law and equity. 
The intermingling of the two jurisdiction, was ani- 
madverted on by this Court, in Hurt va. Hollings- 
1 worth, 100 U. S., 100. 
1 (2.) The defendant Hanrick and the interveners 
were not united in interest, and the judgment as to 
them is severable. The judgment might be entirely 
right as to the one, and erroneous as to the others. 
| Hanrick has a distinct and separate claim to the 
| ä property adverse to the titles held by all the other 
| parties. 
: The plaintiffs could proceed and enforce the judg- 
ment as to the interveners, without effecting the 
question of their right to recover against Hanrick, 
whose defenses were different from those set up by 
the interveners. The action was against Hanrick 
as the party in possession, and the interventions 
were for the purpose of establishing the titles of 
the interveners as to certain portions of the land 
against both Hanrick and the plaintiffs, and for 
the recovery of possession. 

Under these facts, we submit that it is plain the 
motion should not be granted. 

In legal effect the judgment as it stands is against 
the defendant Hanrick and the interveners for the 
1 land which they respectively claimed. 

q Ex. Parte French, 100 U. S., 1. 
1 | We call the attention of the court to the brief of 
| our associate Mr, Goodrich. 

W. HALLETT PHILLIPS, 
Of Counsel for plaintiff’ in error, on Motion. 
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ELIZA M. O'BRIEN et a/, DEFENDANTS IN ERROR. 


ERROR TO CIRCUIT COURT OF THE UNITED STATES: 
FOR THE NORTHERN DISTRICT OF TEXAS. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


STATEMENT OF THE NATURE AND RESULT OF THE SUIT. 


Feb. 13, 1880, the defendants in error, Eliza M. 
O’Brien and her husband, Philip O'Brien, and William 
Brady, brought suit against Edward G. Hanrick the 
plaintiff in error, to recover an undivided one-third 
interest in three tracts of land described in their 
petition. 

They allege that one Edward Hanrick, died, seized 
in 1865; that he left surviving him as his sole heirs 
two brothers, James Hanrick and John Hanrick, and one 
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sister, a widow, Elizabeth O’Brien, and one nephew, 
Edward G. Hanrick the defendant, the child of a deceased 
brother, Philip Hanrick. 


That John Hanrick died intestate and without issue, 


in 1871, in Ireland, a citizen of the United Kingdom of 
Great Britain and Ireland, and an alien to the United 
States. 


That James Hanrick died intestate in 1875, also an 


alien, leaving surviving him five children, and four 
grand children—naming them. That administration on 
the estate of said Edward Hanrick, deceased, has been 
‘ong since closed, and said lands have not been parti- 
tioned among his heirs. 


That by virtue of the general public, statutory laws 


That on the 


That Eliza M. O’Brien, together with William Brady, 


of the United Kingdom of Great Britain and Ireland, all 
the rights of citizens, and natural born subjects of said 
Kingdom, in the acquisition, taking, holding, and disposi- 
tion of real and personal property, are expressly con- 
ferred on aliens, and that by virtue of such laws a 
citizen of Texas or ot the United States is entitled to 
all the rights in and to real and personal property situ- 
ated in said Kingdom that a citizen of said Kingdom is 
entitled to; and a title to said property may be derived 
through, from, or in succession to a citizen of the United 
States in all respects as though, from, or in succession, to 
a citizen of said Kingdom. 


1 day of. A. D., 1878, the said 


Eliza O'Brien, of Ireland, was by virtue of the above 
facts, seized of one undivided one-third of said lands, and 
that on said day she conveyed her right to the plaintiff, 
Eliza M. O’Brien. That afterward, Eliza M. O'Brien, 
joined by her husband, Philip, conveyed to William 
Brady, an undivided one-half of her interest. 
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were seized and possessed of an undivided one-third of 
said land. That afterward, the defendant, Edward G. 
Hanrick, unlawfully entered and ejected said plaintiffs, &c 


Prayer for judgment and writ of possession. 


This petition was endorsed as follows, viz:—“ This 
action is brought as well as to try title as for damages.” 


The defendant, E. G. Hanrick, appeared and filed 
his answer, April 6, 1880, as follows: , “4 


(1) He objected first that all persons interested were 
not made parties. 


(2) He set up the disability of alienage of plaintiffs 
vendor. 


(3) Limitation of nine years. 


(4) He excepted to that. hart of the petition which 
alleges that in 1870 a public law was enacted in the 
United Kingdom, removing disability of alienage, be- 
cause such laws can have no effect upon rights vested 
before its passage. 


He also pleaded the general issue. 


These exceptions were considered by the Court, 
Oct. 9, 1880, and overruled, and the questions are pre- 
sented in a Bill of exceptions, on page 49 of the record 


Afterward, viz: lug. 4, 1882, the plaintiffs filed their 
“ Third amended petition” in lien of their former plead- 
ing. By said plea they made one, Ed J. Gurley, also a 
party defendant, jointly with Edward G. Hanrick, and 
sued to recover a one-third interest in the same three 
tracts of land described in their original petition, and a 
like interest in four other tracts, all of which are described. 
They also sue for rents and other damages. AA 7, 


This petition set up substantially the same right as 
the original petition, except that it is alleged that Eliza 
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O’Brien, of Ireland, conveyed to plaintiff, Eliza M. 
O’Brien, by “deed of gift.” . é 


Citation was issued Aug. 5, 1882, and was duly served 
on E. J. Gurley, Aug. 7, 1882. 


And afterwards, on Oct. 3, 1882, plaintiffs filed their 
“Fourth amended original petition,” in which they dis- 
miss as to Ed. J. Gurley, and withdraw their third 
amended petition and sue to recover a one-third interest 
in three tracts of land, which are described. A. 7 


In all other respects the petition is the same in sub- 
stance as the three which precede it, except that it is 
alleged that the conveyance to the plaintiff, Eliza M. 
O’Brien, was made for the separate use and benefit of the 
said Eliza, April 3, 1883, the defendant Edward G. 
Hanrick filed his answer to said fourth amended petition. 


(1) He pleaded in abatement that large portions of 
the land sued for were occupied by persons claiming title 
thereto in themselves adverse to both plaintiffs and 
defendants, and set out the names of such persons. This 
plea, upon motion of plaintiffs was struck out by the 
Court, and the questions presented by said plea are saved 
by a Bill of exceptions, on page §0 of the record. 


The defendant also demurred, and pleaded the 
general issue. Also pleaded in bar, the statute of lim- 
itation, and described the boundaries of his claim. fr 7. 


And afterwards, viz: April 4, 1883, one, Wharton 
Branch, of Galveston, Texas, and one, John B. Sargent, 
of Boston, Massachusetts — each filed their separate 
answers or petitions of intervention, by which they in 
effect claimed the interest sued for by plaintiffs, by deeds 


to them, made prior to the deeds under which plaintiffs 
claimed. 1 2 fF af 


The intervention of these parties was opposed by 
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the plaintiffs, who filed a sworn plea, April 4, 1883, in 
which among other grounds they say that the consider- 
ation of the deeds under which intervenors claim have 
wholly failed. That a suit is now pending in the District 
Court of Galveston county, to cancel said deeds. The 
objection of the plaintiffs were overruled, and the plain- 
tiffs thereupon filed a plea styled ‘Plaintiffs first sup- 
planted petition,” April 5, 1883. (On page 24 of the 
record.) 


This plea is very lengthy, covering with the exhibits 
twenty-three pages of the printed record. In substance 
it averred that the plaintiff, O’Brien, was induced to make 
deeds to said Sargent and Branch, through fraudulent 
misrepresentations made by them. That said deeds 
were made by O’Brien by virtue of a power of attorney 
executed to him by John and James Hanrick and Eliza- 
beth O'Brien. 


That the execution of said deeds was unauthorized 
by the power, and that the consideration for which said 
deeds were executed had wholly failed. 


The plea concluded with a prayer for recovery 
against said Branch and Sargent, and Ed. G. Hanrick, 
for an undivided one-third interest in the land described 
inexhibit A. A. J 7, 


Thereupon the defendant, E. G. Hanrick, on the 5th 
day of April, 1883, moved to dismiss because it appeared 
that plaintiffs right could be heard only in a court of eqi- 
ty, and that this court has no jurisdiction. But the court 
over-ruled the motion and the aes is here presented 
by bill ofexceptions. & * 


The deſendant, E. G. Hanrick, also urged special ex- 
ceptions to the sufficiency of said plea, which were also 
over-ruled by the court, to which ruling a bill of excep- 
tions was granted. 1 773. 
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The parties went to trial before a jury, and in the 
progress of the trial the plaintiffs offered in evidence, as 
part of their title, a deed purporting to be executed by 
Eliza R O’Brien, of Ireland, to Eliza M. O’Brien, one of 


the plaintiffs. The admission of this deed as evidence 
was objected to by defendant Hanrick on various grounds; 
but the court admitted the deed in evidence, and ques- 
tions arising on said ruling is here presented by bill of 
exceptions. The defendant, Hanrick, in the further pro- 
gress of the cause for the purpose of proving an outstand- 
ing title superior to plaintiffs’ title, offered to read, in 
evidence to the jury, a deed made by defendant, Hanrick, 
to one E. J. Gurley, dated June ist, 1871, conveying an 
undivided one-third of the land in controversy to said 
Gurley, and in connection with said deed offered to prove 
by a witness on the stand that in 1858 the deceased, Ed- 
ward Hanrick, had put said Gurley in actual possession 
under a contract to give him one-third of said land for 
his services as counsel and agent, that said Gurley had re- 
mained in possession up to this time, and that the deed 
offered in evidence was in consumation of said contract, 
but upon plaintiff's objection, said evidence was excluded, 
and the point is presented here by bill ofexceptions. Ex- 
tions were also reserved to the charge of the court and to 
the refusal of the court to instruct the jury as prayed by 
defendant. 


There was a trial which resulted in a verdict for the 
plaintiffs, and a judgment was entered that plaintiffs re- 
cover of and from defendant, Hanrick, and of the inter- 
venors, Branch & Sargent, an undivided one-third of the 
land. being same described in plaintift's 4thamended pe- 
tition, and the defendant, E. G. Hanrick, sued out a writ 
of error. 

ASSIGNMENT OF ERRORS. 

(1) The court erred in over-ruling the defendant's 

demurrer and exceptions to plaintiff's original petition, 
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setting up the defence of alienage.—See bill of excep- 
tion on page 49 and 50 of the Record. 


(2) The court erred in striking out the defendant's 
plea in abatement for want of proper parties.—See bill of 
exceptions, page 50 of Record. 


(3) The court erred in over-ruling defendant's motion 
to dismiss this cause for want of jurisdiction, the title and 
right sued on being equitable and not legal.—See bill of 
exceptions No. 3, page 52. 


(4) The court erred in over-ruling defendant's excep- 
tions to plaintiff's first supplemental petition, as shown 
in bill of exceptions, page 53, Record. 


(5) The court erred in admitting in evidence the 
deed purporting to have been executed by Eliza O’Brien, 
of Ireland, to Eliza M. O'Brien, one of the plantiffs-see deed 
set out in full on pages 56, 57 and 58—because Ist, The 
said deed, so far as the same was propounded as the deed 
of Elizabeth O’Brien, had been impeached asa forgery by 
the affidavit of Wharton Branch, a party to the record. 
2nd, Because the said deed did not purport to be the 
deed of Elizabeth O’Brien, nor did the same purport to 
vest title in Eliza M. O’Brien to hold as her separate 
property, and 3d, because of the unexplained erasures 
and changes appearing on the face of said deed.-—See bill 
of exceptions beginning on page 56, Record. 


(6) The court erred in admitting, in evidence, the tes- 
timony of Philip O'Brien to show that no consideration 
was paid for the above mentioned deed, and that said 
deed was intended as a gift to his wife, Eliza M. 
O'Brien. because said deed is in law a deed to the com- 
munity, and subject to the control and disposition of the 
husband, and a trust in favor of a separate right could not 
at law, be engrafted on it by parol testimony.—See bill of 
exceptions, page 62. 
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plaintiffs’ right is not defeated or qualified by anything 
advanced by either the defendant or the intervenor, and 


to that extent if no further, you will find for the plain- 
. tiffs (if you have found that said Eliza O’Brien and 
the said Elizabeth are the same person). 4 7 7 


BRIEF. 


1. The question of alienage raised by the first as - 
signment of error will be discussed under the eighth as- 
signment. 


2. In support of the second assignment of error at- 
tention is respectfully called to the facts stated in second 
bill of exceptions, beginning on page 50 of the record. 


It appears that a large number of persons were in the 
actual adverse possession of various parts and parcels of 
the land sued for by plaintiffs, claiming full and absolute 
title in themselves to the extent of their several holdings. 
That their names as well as the nature of their several 
claims were well known to plaintiffs. The plea gives the 
names of quite a number of persons so holding, one class 
of whom claim to derive their titles from Edward Ha- 
rick, deceased (the alleged ancestor of plaintiffs) ; a sec- 
ond class who have been in the exclusive adverse posses- 
sion of the several parcels claimed by them for more than 
ten years, and a third class who held when this suit was 
brought, and now hold and occupy inseveralty parts and 
parcels of the land sued for, claiming title in themselves. 


It also appears that E. J. Gurley, who resides in 


* 
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Falls County, is now and has been ſor more than ten 
years last passed, jointly with deſendant Hanrick, occu- 
pying the lands claimed by deſendant, and described in 
his plea (see pages 15 to 20 of record) under a claim of 
title in himself, to an undivided one-third interest there · 
in; that he claims to have acquired his possession and 
right from the deceased, Edward Hanrick, in 1858, and 
has continuously held, occupied, improved, used and 
claimed said interest adversely to plaintiffs and has 
jointly with defendant occupied said lands. 


It is also shown that Nicholas, Annie and Ellen 
Hanrick and others claiming as heirs of James Hanrick 
are asserting by suit in the District Court of Falls County 
a right to an undivided one-third interest in said land, 
and it is averred that all of-these persons are necessary 
parties. 


These facts were presented by a sworn plea in abate- 
ment filed in the due order of pleading. 


The plaintiffs objected to said plea as follows, viz: 
That said plea presents no merits and shows no cause 
sufficient in law why the parties named therein are neces- 
sary parties defendants or why the same should be 
made parties ; and the court sustained the objections and 
struck out the plea. Rec. p. §2, bill of exceptions No. 2. 


The Revised Civil Statutes of Texas, page 703, pro: 
vides as follows, viz: 


Art. 4784. All fictitious proceedings in the action 
“of ejectment are abolished and the method of trying 
“titles to lands, tenements or other real property shall 
be by action of trespass to try title.” 


Art. 4790. “The defendant in the action shall be 
“the person in possession if the premises are occupied, 
„or some person claiming title thereto in case they are 
“unoccupied.” 
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on the subject of limitation the Revised Civil Stat- 
utes of Texas provides as follows, viz : 


Art. 3194. — person who has the right of action 
for the recovery of any lands, tenements or heredita- 
ments against another having peaceable and adverse pos- 
session thereof, cultivating, using or enjoying the same, 
shall institute his suit therefor within ten years next 
afver his cause of action shall have accrued and not after- 


ward. 

Art. 3196. Whenever, in any case, the action of a 
person for the recovery of real estate is barred by any of 
the provisions of this chapter, the person having such 


aceable and adverse possession shall be held to have 
ull title precluding all claims. 


The plea of not guilty * * * * “shall be an 
admission by the defendant for the purpose of that action 
that he was in possession of the premises sued for, or that 
he claimed title thereto at the time of the commencement 
of the action, unless he states distinctly in his answer the 
extent of his possession or claim, in which case it shall 
ve an admission to such extent only.” Rev. Stat., Art. 


4794. 
Under this article the defendant, E. G. Hanrick, had 


defined by filed notes the extent of his claim of title and 
possession. Page 14 of Record. | 


Neither the plaintiffs nor the intervenor joined issue 
on this plea, but it was struck out on motion of plaintiffs 
as insufficient. Rec. pp. 50 and 51. 


Walker v. Read, §9 Tex., 191. 
ARGU MENT. 


It cannot be doubted that a plaintiff may, in this 
form of action, recover the possession of land from which 
he has been unlawfully dispossessed, or that he may re- 
cover the possession of such land by virtue of the right 
which he has under title paramount, although he has 


never, in fact, had the actual possession. 
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The statute does not require that the petition shall 
state the plaintiff's right in other than general terms, but 
does require to be stated the real names of the plaintiff 
and defendant and their residence if known. 


The statute abolishes all fictitious proceedings and 
provides a form of action by which the right of land may 
de tried between the real parties who claim it. 


We submit that the persons actually occupying and 
claiming portions of the land sued for, whose names are 
shown by the plea, were, under our statute, proper par- 
ties, and that the plaintiffs in this cause were bound to 
accept the disclaimer of the defendant Hanrick or make 
said p-rsons parties, and litigate the right with them. 


We submit also that Nicholas Hanrick and others 
claiminz as the heirs of James, Hanrick, deceased, were 
recessary parties. 


The plaintiffs claimed by virtue of title cast by de- 
scent on their vendor, Elizabeth O’Brien. There was no 
prior possession by them, nor had their vendor ever made 
entry as heir. The fact of heirship was alleged and to be 
established as well against the children of James Hanrick 
as against the defendant, E. G. Hanrick. The allegation 
presented an issue which the alleged co-heirs of Eliza- 
beth O'Brien, all had a right to contest before the jury. 
The plea shows that the children of James Hanrick, de- 
ceased, are claiming an interest in the same land sued for 
by plaintiffs, and we submit that they are necessary par- 
ties, and if they refuse to join the plaintiffs in the suit 
that fact should be alleged and they should be made de- 
fendants. 


Again the plea shows that E. J. Gurley was in pos- 
session of the land sued for, holding jointly with the de- 
fendant, Hanrick, under a claim of title in himself to an 
undivided one-third interest therein; that he claims to 
have acquired his possession and right from Edward Han- 
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rick, deceased, in 1858, and has continuously held, occu- 
pied and claimed adversely to plaintiffs. 


The record also shows that plaintiffs by their third 
amended petition joined said Gurley as defendant ; that 


he was duly cited and that on the third day of October, 


1882, plaintiffs dismissed as to him. 


I respectfully submit that said Gurley was not only 
a proper party, but he was an indispensable party. The 
possession which he held jointly with the defendant was 
challenged, and by the operation of the judgment to be 
obtained by the plaintiffs, was to be disturbed and broken. 
Again if it be true as alleged by the plea, that the said 
Gurley had acquired a right from Edward Hanrick, de- 
ceased, in his lifetime, to an undivided one-third interest, 
then only a two-thirds interest descends to his heirs and 
the plaintiffs would be entitled to a one-third of two- 
thirds, or two-ninths of the whole,.instead of one-third, 
as claimed by them. 


AUTHORITIES. 


Sedgwick & Wait, on trial of title to land, § 231 and 
cases cited in note. 


The 3rd assignment of error presents the question of 
the right of the plaintiffs to maintain the suit, it being 
contended that their right as shown by their pleadings is 
equitable and not legal. See 3rd, Bill of exceptions, 
pages 52 and 53, record. , 


Although it has been held that trespass to try title 
may be maintained in the State Courts, on an equitable 
title, it is the rule in the Federal Courts that such an 
action can be maintained only on a legal title. 


Fenn vs. Holme, 21. How, page 482. 
Green vs. Myers, 24. How, page 268. 
Smith vs. McCann, 24. How, page 398. 
Jones vs. McMasters, 20. How, page 22. 


— 
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Singleton vs. Tanchard. ist Black, page 342. 


Bennys’ Lessee vs. Chesapeake & Ohio Canal Co. 
8—Pet. 214. 


In this case the plaintiffs in their original and 
various amended petitions, pleaded their title specially as 
follows, viz: That Edward Hanrick died, seized in 1865, 
intestate, leaving as heirs, two brothers, James and John; 
one sister, Elizabeth O’Brien, and one nephew, the son of 
a deceased brother, Edward G. Hanrick, the defendant. 

That John Hanrick died in 1871, unmarried, and with- - 
out children. That James Hanrick died in 1875, leaving 
children and grand children surviving. 


That by virtue of these facts the said Elisa O'Brien 
was on the. day of. A. D., 1878, seized of an 
undivided one-third interest. That on said day the said 
Eliza O’Brien, conveyed to the plaintiff, Eliza M. O’Brien, 
for her separate use and benefit, and that by virtue of 
said conveyance, and by virtue of other conveyances, 
from, and under the said Eliza O’Brien, of Ireland, the 
said Eliza M. O’Brien, was on the day of. A. D., 
1878, seized in her own separate right. That on said day, 
the said Eliza M. O’Brien, joined by her husband, Philip 
O’Brien, conveyed to plaintiff, Wm. Brady, one-half of 
the said undivided interest, and that thereby, the said 
Wm. Brady became seized. That on the ist day of Jan., 
1879, the said plaintiffs, Eliza M. *>’Brien, joined by her 
husband, Philip O’Brien, and the said Wm. Brady, were by 
virtue of the facts herein before stated, seized and possessed 
in fee simple, of an undivided one-third interest, &c. That 
afterward the defendant, Edward G. Hanrick, uniawfully 
entered upon and dispossessed plaintiffs, &c., to plaintiffs 
damage, $50,000. Prayer for judgment. | 


Rec. page 9,—13. 


The petition was endorsed “This action is brought as 
well to try title as for damage.” This is the substance of 
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of all the pleadings of the plaintiffs, against the defend- 
ant, Edward G. Hanrick, and is sufficient in an action at 
law. 


Pilcher vs. Kirk. 55 Tex., page 215. 


In Bridges vs. Cundiff 45 Tex., bottom page 443., 
the Court says: The plaintiffs in their pleadings, made 
no effort to set out the commencement or derivation of 
their title. They aver in general terms their ownership, 
and their legal seizen and possession, and under their 
averments it was certainly competent for them to prove a 
grant to their father, or their father.and mother, and that 


they had under the laws of descent inherited from them. 


In Edgar vs. Galveston City Co. 46 Tex., page 
430. 


After reciting the allegations of plaintiff’s petition, 
the Court say: 


These parts of the petition exhibit a good cause of 


action, and must be so held, unless the petition contains 
other allegations that constitute a defence to it.” 


Sce also, Hill vs Allison, 51 Tex., page 390. 


In this cause we respectfully submit that the facts 
averred in the plaintiff’s supplemental petition do con- 
stitute a good defence to the cause of action stated in 
plaintiff's petition, and the various amended petitions. 


It is alleged in said supplemental petition(1)that Eliza 
O’Brien, of Ireland, John Hanrick and James Hanrick, 
executed and delivered a power of attorney to Philip 


O’Brien, authorizing him to sell and convey their interest. 


“Rec. page 25.“ Said power of attorney is made 
an exhibit to said supplemental petition. “Rec., page 
42.” 


(2) That by virtue of said power, the said Philip 
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O’Brien, did on the ist day of Feb., A. D., 1878, execute 
and deliver to one, William Jenkins, the deed described 
n Exhibit O, attached to said petition. “Rec., page 27.” 


The deed contained in exhibit O, page 37, purports 
to be a conveyance by 


8 Hanrick, John Hanrick, and Elizabeth O'Brien. 
all of the county of Waxford, Ireland, in consideration of 
one dollar and other valuable considerations, paid by 
William Jenkins, of Boston, the receipt whereof is hereby 
acknowledged, do hereby give, bargain, sell, and con- 
vey unto the said William Jenkins, Jr., his heirs and 
assigns, all the right, title, and interest, which we, or any 
of us have in, or to the following described tracts of land 
situated. in the State of Texas, which belonged to 
Edward G. Hanrick,- late of Montgomery, State of Ala- 
bama, deceased, viz: 


Then follows a description of seven tracts of land’ 
including land sued for, and described in plaintiffs peti- 
tion. The deed also contains covenants of seizen, and 
right to convey, and of general warranty, and was exe- 
cuted by the grantors, by their attorney in fact, Philip 
O’Brien. Rec., page 38. 

(3) That on the same day, said Jenkins conveyed 
all of said land to Eliza M. O'Brien, wife of Philip 
OBrien. XK 27 

(4) That the said Eliza M. O’Brien, on the same 
day, conveyed by deed, to said John B. Sargent, fora 
valuable consideration, an undivided one-half interest in 
same land. 

Rec., page 27. (A copy of this deed is set out in bill 
of exceptions on page 84 of “Rec.” 

(5) That the consideration of the deed to Sargent 
was the promise of Sargent that he would advance 
the money necessary to defray the expenses of estab- 
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lishing in the Courts the legal rights of his grantors, and 
furnish them a home during the progress of the litigation. 


Rec., page 27. 


(6) That said Philip O’Brien and Sargent, for the 
purpose of carrying out said agreement, visited the said 
Branch, at Galveston, Texas, and that said Branch 
advised them that said apparent conveyance by 
Eliza O’Brien, of Ireland, by her agent, the said Philip, 
to the said Jenkins, was void, because unauthorized by 
the terms of said power of attorney, and the aforesaid 
three deeds were marked cancelled, and considered by 
all parties as null and void. Rec., page 28.” 


(7) That the said O’Brien, in consideration of the 
promise of the said Sargent and Branch that they 
would advance the money necessary to pay cost of court, 
lawyers’ fees and incidental expenses, necessary to the 
contemplated litigation, executed the two deeds at- 
tached, marked Exhibit X and Y, and made a part of 
said supplemental petition. (These exhibits are found 
on pages 30, 40 and 41 of record.) Exhibit X is a con- 
veyance by Philip O’Brien, acting for himself and for 
his wife, Eliza M. O’Brien, and for James Hanrick, John 
Hanrick and Elizabeth O’Brien, heirs of Edward Han- 
rick, deceased, in consideration of one dollar paid by 
Whorton Branch, besides other good and valuable con- 
siderations convey to said Branch an undivided one- 
fourth interest in all the property of the estate of Ed- 
ward Hanrick, deceased, situated in Texas, Edward Han- 
rick being the administrator of said’ estate and entitled 
to one-fourth thereof. Then follows desctiption of lands 
conveyed. Then follows covenant of general warranty 
deed, dated February 14, A. D. 1878. 


Pages 39 and 40. 


Exhibit Y is a conveyance by same parties to John B 
Sargent in consideration of one thousand dollars, to be 
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paid by Sargent, conveys one undivided half interest of 
grantor's interest in the estate of Edward Hanrick, de- 
ceased, grantor's interest being three-fourths thereof. 
Then follows description of land and covenants of seiz- 
en and rights to convey and of general warranty. 
Dated Feb. 14, 1878. 


Pages 40 and 4l, Record. 


(8) That for the purpose of more equitably adjust- 
ing between themselves the burden of said consideration 
to be borne by each respectively, the said Sargent did 
then and there execute in favor of Branch, and deliver to 
him the deed, copy of which is in Exhibit W, attached 
and made a part of this petition, wherein Sargent con- 
veys to Branch one-half of the undivided interest in said 
estate, apparently conveyed to him by said Philip O’Brien 
said instrument’ described in Exhibit X. 


Rec. p. 20. 

(9) That in consideration of the promises made to 
him by Sargent and Branch, the said Philip did sign and 
acknowledge the deeds set out in Exhibit X and Y, pro- 
vided the same should not take effect as deeds or be re- 
corded or otherwise used as deeds until said Sargent and 
Branch has evidenced a disposition to comply in gaod 
faith with their said promises, and said deeds were, after 
being signed and acknowledged, placed in the hands of 
Branch, subject to above condition. 

(10) That said three deeds described in Exhibits 
W, X and Y, were drawn up and signed at the same time 
and place. 37 

(11) That at the time of signing said three deeds 
set out in Exhibits W, X and Y, the said John Hanrick 
and James Hanrick were dead, of which fact the said 
Branch and Sargent were fully informed. 


Rec., page 32. 
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(12) That the said Eliza O’Brien, of Ireland, never | 
did in any manner ratify said conveyances to said Branch 


and Sargent, but, on the contrary, she ignored the same, 
and did on the —— day of May, 1878, execute a deed to 
said Eliza M. O’Brien; and plaintiffs charge that said 
deeds to Branch and Sargent are void, because the same 
were executed for considerations unwarranted by the 
terms of said power of attorney. A. JJ. 


(13) ‘That should the court be of the opinion that 
said apparent conveyances to Branch and Sargent are 
not void on account of the considerations for which the 
same were executed, being unauthorized by the said 
power, and therefore void, then * further com- 
plaining, say, etc. 


Here follow allegations in substance that both Sar- 
gent and Branch had failed to perform the promises al- 
leged to have been made by them as the consideration of 
said deeds. 


Rec., page 33. 


There appears also interspersed throughout said sup- 
plemental petition various scandalous and impertinent 
matter and charges of fraud against Sargent and Branch, 
but as this was an action at law, in which the plaintiffs, 
if they recover, must do so upon the strength of their le- 
gal title, it is hardly necessary to investigate said 
charges, and to determine whether or not they are suffi- 
cient to avoid said deed in a court of equity. 


It will be found, however, that the above synopsis 
does contain all of the material allegations of said sup- 
plemental petition in regard to the execution and deliv- 
ery of the deeds made in Boston by Philip O’Brien under 
his power of attorney, and by him and his wife, Eliza M. 
O'Brien. as well as by him, in Galveston, in his own be- 
half and as attorney in fact of his wife and John and 
James Hanrick and Elizabeth O'Brien. And it is respect- 
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fully urged that the allegations of plaintiffs’ pleadings do 


show that plaintiffs were not seized, as alleged by them, 


but that before said suit brought, viz: February 1. 1878, 
O’Brien and his wife, Eliza M. O’Brien, did by their deed 
for a valuable consideration convey: to Sargent, with 
covenants of seizuse and good right to sell and convey, 
and of general warranty of title. ä 


Rec., page 27 and 38. 


The effect of this deed was to vest in Sargent as 
against the said Philip O’Brien and his wife, Eliza, an un- 
divided one-half of three-fourths of the estate of Edward 
Hanrick, deceased, and their covenants ot seizuee of right 
to convey and of general warranty, estopped them from” 
ever after asserting to the contrary. 


AUTHORITIES. 


Harrison vs. Boring, 44 Tex., 256. 

Citing. VanRensslaer vs. Kearney, 11 How, 322. 
See also, Smith vs. Shuly, 12 Wall, 358. 
Comstock vs. Smith, 13 Pick, 116. 


Also reported in 23 Am., Dec., page 670. (See also 
cases referred to in note, page 673.) 


But the supplemental petition alleged that this deed 
was by the consent of Philip O’Brien, Sargent & Branch, 


marked cancelled, and considered by them null and void, 
—see page 28—and that O’Brien then executed another 


deed purporting to convey to Sargent the same interest. 
It is alleged that this substituted deed was not de- 


livered to Sargent, but after being signed and acknow- 


ledged was delivered to Branch, and that Sargent then 
and there made and delivereg to Branch a deed convey- 
ing part of the same interest t Kien, also at the same 
time made and delivered to Branch another deed convey- 
ing to Branch a part of the interest still claimed by 


O’Brien. Vi 9 7 
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The legal effect of these deeds was to convey to Sar- 
gent and to Branch the interest specified if O’Brien then 
had or should afterwards acquire such interest. 


(See authorities last cited.) 


The allegation that the deed executed to Sargent in 
Boston was marked cancelled, and considered null and 


void, did not have the effect to divest out of Sargent the 
estate conveyed by said deed. A. 2 & 


Washington vs. Ogden, 1 Black, 451. 


Nor could the allegation that the deed executed and 


delivered by O’Brien to Branch in Galveston was delivered 
as an escrow, limit, or control its legal effect. 947 


A. Lott vs. Kaisar, et. al., 61 Tex., 665. 

Miller vs. Fletcher, 21 Am. Rep., 356. | 

Also in 27 Gratt, 403, and cases discussed in opin- 
ion. 


Nor could the allegations that the promised consid- 
erations which induced the execution of the deeds by 
O’Brien to Sargent, and to Branch, in Galveston, had not 
been performed by Sargent or by Branch have any effect 
upon the legal effect of said deeds. A. J 


East Line R. R. Co. ws. Garrett, 52 Tex., 133. 
Rainey vs. Chambuns, 56, “ex., 17. 
G. H. & S. A. R. R. Co. vs. Pfeuffir, 56 Tex., 66. 


Nor could the allegations of fraud contained in said 
supplemental petition, even if sufficient in a court of 
equity, be heard in a court of laws for the purpose of 
avoiding said deeds, it appearing that the same had been 
voluntarily executed and delivered with full knowledge of 
their legal effect. 


Jones vs. McMasters, 20 How., 22. 
Lott ws. Kaiser, et al, 61 Tex., 665. 
Connolly vs. Hammond 51 Tex., 647. 
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Nor could the grantor, O’Brien, set up his own fraud, 
or want ofauthority for the purpose of avoiding said deeds. 


Hudson vs. Morris, 55 Tex., 595. 


Nor could William Brady who acquired his title from 
O’Brien and wife by subsequent deed join O’Brien and 
wife in a suit to avoid the prior deeds.—Brady is neither 
a creditor nor subsequent purchaser for value without 
notice. 


Crocker vs. Bellanger, 70 Am. Dec., 489. and note 
(also reported 6 Wis. 645.) 


Fowler vs. Stonum, 11 Tex., 478. 
Lehmberg vs. Bibarstain, 51 Tex., 457. 


However unauthorized or fraudulent such prior deeds 
may have been as to James Hanrick, John Hanrick and 
Elizabeth O’Brien, such deeds did not effect Brady, who 
had then no interest. Evidently the legal effect of the 
conveyance to Brady is to be controlled by the legal ef- 
fect of the prior conveyances if his grantors, O’Brien and 
wife to Sargent and Branch. It is therefore respectfully 
submitted that before the date of the institution of this 


suit, vip: 

eo. 13th day of February, A. D. 1880, The 
plaintiffs, O’Brien and wife, Eliza M. O’Brien, Had con- 
veyed to Sargent by deed with full covenant. Also that 
O’Brien professing to act for himself and for his wife, 
Eliza M., and for his principals in said power, had made 
another deed to Sargent to the same effect and upon the 
same considerations that Sargent had thereupon con- 
veyed a part ot his interest to Branch. and that O’Brien 
at the same time conveyed a part of his remaining inter- 
est to Branch. And it also appears by the plaintiffs peti- 
tion, that these deeds were duly delivered to the grantors 
and were sufficient as against O’Brien and wife and those 
who claimed under them to convey to Sargent one-haif 
of three-fourths of the estate of Edward Hanrick, deceased, 
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equivalent in all to nine-sixteenths of said estate. 


It is alleged in said supplemental petition that at the 
time of making said deeds both James and — Hanrick 


were dead. 
Record, page 32. 


And it is also alleged that Eliza O’Brien, of Ireland, 
did not by word or act ratify said deeds, and did after- 


ward, on the day of May, 1878, convey her interest 
to Eliza M. O’Brien. 


See page 33. 


And, so far as the pleadings show this is all the inter- 
est in the estate of Edward Hanrick, deceased, that 
O’Brien had lawful power to convey notwithstanding the 
convenants in his deeds above recited. 


FOURTH ASSIGNMENT: 


This assignment of error is submitted upon the Rec- 
ord without argument. 


See Bill of Exceptions on page 53, Record. 


FIFTH ASSIGMMENT. 


In support of the fifth assignment of error, it is re- 
spectfully submitted that the three several objections 
urged by defendant to the admission in evidenee of the 
paper purporting to be the deed of Eliza O’Brien, of Ire- 
land, to Eliza M. O’Brien, wife of Philip O'Brien, were 
good, and should have been sustained. 


The plaintiff, in making title from Edward Hanrick, 
deceased, their alleged ancestor, proved, as alleged in 
their petition, that Elizabeth O’Brien was a sister of 
said deceased, and then offered to read in evidence as a 
recorded instrument a paper purporting to be an original 
deed by Eliza O'Brien, of Ireland, to Eliza Mercy 


and to Branch one-fourth of three-fourths of said estate, 


* 
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O'Brien, wife of Philip O'Brien, reciti i i 
, , ing a consideration 
of one dollar paid, said deed conveyed all the right, title 
and interest of the grantors, and is dated May 11, 1878 
and is signed Eliza O'Brien. | 


Rec., pages 56, 61. 


we 


wa vow 


„Art. 2257. Every instrument of writing which is he 
ermitted, or required by law to be recorded in the office eth 
the clerk of the County Court. and which has been. or M 
nay be so recorded, after being proven or acknowledged in 
n the manner provided by the laws in force at the, time 

: ‘ ‘ \ed 
f its registration, shall be admitted as evidence without d: 
he necessity of proving its execution; provided that 5 
he party who wishes to give it in evidence shall file the : 
ame among the papers of the suit in which he proposes P 
o use it, at least three days before the commencement of 
he trial of such suit, and give notice of such filing to the 
pposite party or his attorney of record: and unless 
uch opposite party, or some other person for him, shall 
ithin three days before the trial of the cause, file an in 
fidavit stating that he believes such instrument of ©. 
riting to be forged. * * * ° * 
at 
as 
9 
— — a 


O’Brien did not purport to c — OTL F IES 
beth O’Brien. onvey the estate of Eliza- 


Nor did the deed on 8 rt to v itle i 
N est titl 
Eliza M. O’Brien to hold as her bates property — 
leged in plaintiff's petition. 


Rec, page 12. 
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and to Branch one-fourth of three-fourths of said estate, 
equivalent in all to nine-sixteenths of said estate. 


It is alleged in said supplemental petition that at the 
time of making said deeds both James and John Hanrick 
were dead. 


Record, page 32. 


The e plaintifl in suber title e from’? 
deceased, their alleged ancestor, prevail: as alleged in 
their petition, that Elizabeth O’Brien was a sister of 
said deceased, and then offered to read in evidence as a 
recorded instrument a paper purporting to be an original 
deed by Eliza O'Brien, of Ireland, to Eliza Mercy 
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O'Brien, wife of Philip O’Brien, reciting a consideration 
of one dollar paid, said deed conveyed all the right, title 
and interest of the grantors, and is dated May 11, 1878, 
and is signed Eliza O'Brien. 


Rec., pages 56, 61. 


The Revised Statutes of Texas, ——, provide as fol- 
lows: Article 2257.—Under that law defendant im- 
peached said deed as a forgery by the affidavit of Whar- 
ton Branch (Rec., page 61), and thereupon objected to 
the introduction of said deed on that ground, and be- 
cause it did not purport to be the deed of Elizabeth 
O’Brien, nor did it purport to vest title in Eliza M. 
O’Brien to hold as her separate property, as alleged in 
plaintiff's petition ; and third, because of the unexplained 
changes and erasures appearing | on the fate of said deed ; 
but the court overruled the objections and admitted the 
deed in evidence to the jury, and granted a bill of excep- 
tions. 


Rec., page 62. 
ARGUMENT. 


First. That the said deed could not be received in 
evidence asa recorded instrument under that statute. 
The article already quoted is conclusive. 


Second. The allegation and the proof being that 
the name of the deceased Edward Hanrick's sister was 
Elizabeth (see plaintiff's petition second bottom page 9 
and top page 10), and the deed being signed Eliza 
O’Brien did not purport to convey the estate of Eliza- 
beth O’Brien. 


Nor did the deed on its face purport to vest title in 
Eliza M. O’Brien to hold as her separate property, as al- 
leged in plaintiff's petition. 


Rec, page 12. 
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AUTHORITIES. 


Rogan vs. Williams, 63 Tex., 123. 
Kirk vs. Navigation Co., 49 Tex., 213. 
Wal'ace vs. Campbell, 54 Tex., 87. 


Third. The objection to the admission of said deed 
in evidence because of the unexplained erasure and 
charges apparent on the face of said deed it is submitted 
should have been sustained. It is recited in the bill 
(Rec., page. 61) that upon the face of said deed it ap- 
peared that whenever the name of the grantors was men- 
tioned in the body of said deed the name as originally 
written was Elizabeth O’Brien, and that a portion of said 
name had been scratched, or erased, so as to read Eliza 
O’Brien, of which no note of explanation or emendation 
appeared in said deed. When it is remembered that the 
allegations and the proof is that the name of the grantor 
is Elizabeth O’Brien (see the recital in the bill, Rec., p. 
56), and that the name as originally written in the body 
of the deed was Elizabeth, it seems that some explana- 
tion should be required to show why the deed was signed 
Eliza and is now propounded as the deed of Elizabeth. 


It is true that in the further progress of the case 
there was evidence before the jury tending to prove that 
Elizabeth O'Brien and Eliza O’Brien was one and the 
same person (Rec., page 62), but the court admitted the 
deed in evidence independent of this testimony, and re- 
fused to submit the issue to the jury. 


Rec., page 63. 
SIXTH ASSIGNMENT. 


In support of the sixth assignment of error the Re- 
vised Civil Statutes of Texas provides as follows, viz : 


Art. 2852. All property acquired by either husband 
or wife during the marriage, except that which is acquired 
by gift, devise or descent, shall be deemed the common 
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property of the husband and wife and during the cover- 
ture may be disposed of by the husband only. 


In the case of Cooke v. Bremond, 27 Tex., 460, the 
court says : 


But we know of no principle upon which such evi- 
dence can be received for the purpose of explaining or 
modifying such deeds after the property has passed into 
the hands of innocent purchasers and thereby engraftin 
upon it a trust to their detriment. Such adoctrine woul 
go far to destroy the utility of written evidences of title 
to land, and the registration of conveyances for the pur- 
pose of notice. The alleged fact that the defendant in 
error examined the deed to Mrs. Cooke before he pur- 
chased the lots is immaterial. The inspection of a deed 
only charges a party with notice of the facts which its 
contents impart. 


“An inspection ot this deed authorized the defendant 
in error to infer that the property was a of the coin- 
munity estate of Cooke and wife and justified him in deal- 
ing with it as such. The statute authorizes the husband 
during its continuance to dispose of all community prop- 
erty ; that the title of it when acquired by the commun- 
ity was taken in the name of the wife, imposes no addi- 
tional burthen upon the purchaser of inquiring as to the 
equities of the husband and wife in respect to it.” See 
also Smith v. Boquet, 27 Tex., 507. 


This is the well settled rule of property in Texas. 


Veramendi v. Hutchins, 48 Tex., 550. 
Johnson v. Harrison, 48 Tex., 268. 
Kirk v. Navigation Co., 49 Tex., 213. 
French v. Strumberg, 52 Tex., 109. 
McCamley v. Thorp, 61 Tex., 6§0. 
Morrison v. Clark, 55 Tex., 437. 
Rogan v. Williams, 63 Tex., 123. 


In the case last cited the court say : 


Parol evidence is not admissible to show that a deed 
which, on its face, is a deed of gift to the husband and 


affection to the wife. 


SEVENTH ASSIGNMENT OF ERROR. 


The deed of Eliza O’Brien, of Ireland, to Eliza M. 
O’Brien (p. 4“ Rec.), having been impeached as a re- 
corded instrument, it wasan issue before the jury whether 
or not the said deed had been executed by Elizabeth 
O’Brien, upon whom it was alleged in plaintiff's petition, 
descent was cast by the death of her brother, Edward 
Hanrick. 


It was a controverted fact. There was proof fro 
and con (see bill of exception on page 62) and it was a 
question for the jury to pass on, and counsel for defend- 
ant, E. G. Hanrich, requested the court to instruct the 
jury that to make said deed operative to convey the in- 
terest of Elizabeth O’Brien, it devolves upon the plaintiffs 
to prove that she, in fact, executed said deed by signing 
her name Eliza O'Brien. 


The court refused to so instruct the jury and signed 
a bill of exception. P. 63 Rec. 


In support of the 8th assignment of error, It is re- 
spectfully urged that the court erred in not instructing 
the jury to return a general verdict for the defendants as 
prayed for by counsel for E. G. Hanrick. 


Record, page 97. 


The substance of all the testimony before the jury is 
recited in the bill beginning on page 65 of the Record, 
and therefrom it appears Edward Hanrick died in the 
State of Alabama in 1865, unmarried and without issue. 


(2) That he left surviving one nephew, defendant, E. 
G. Hanrick, a native of Alabama, also two brothers, James 
Hanrick and John Hanrick, and one sister, Elizabeth 


wife, was really for the consideration of natural love and 
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O’Brien, all then residing in Ireland, and aliens to the 
United States. 


(3) John Hanrick died intestate in Ireland an alien 
in 1871, without issue and unmarried. 


(4) James Hanrick died intestate in Ireland, an alien 
in 1875 and left surviving him children and grand-child- 
ren, among whom was his son, Nicholas Hanrick, who 
resides in the State of New York at the date of the death 
of Edward Hanrick in 1865. 


(5) Elizabeth O’Brien still lives in Ireland, an alien. 


(6) In May, 1870, the British Parliament enacted in 
effect that aliens should, in said kingdom, have all the 
rights of natural born subjects as to the descent and in- 
heritance of real and personal property, but specially pro- 
vided that the act should not affect estates where descent 
was cast before the passage of the act. 


(7) Previous to this time the rule of the common law 
had prevailed in said kingdom, and by the common law 
aliens could not inherit or cast descent. 


(8) Plaintiffs produced a deed to Eliza M. O’Brien, 
wife of Phillip O’Brien and signed Eliza O’Brien, dated 
May 11th, 1878 reciting a valuable consideration and 
purporting to convey the land in controversy. 


(9) Plaintiffs also produced a deed dated Nov. 27, 
1878 made by Phillip O’Brien and his wife, Eliza M. 
O'Brien, to William Brady, recites a valuable considera- 
tion and conveys all the undivided one-half interest of 
any cquity oftitlethat we may have or acquire in and to 
the following described tracts, etc., and describes the land 
in controversy. 


The plaintiffs also offered testimony tending to prove 
that Elizabeth O’Brien was sometimes called Eliza O’Brien 
and sometimes signed her name Eliza O’Brien, and Phillip 
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O’Brien testified that said deed was intended as a giſt to 
his wife, and that no consideration was paid for it. 


(1) Defendant’s evidence—Land Office copy of grant 
to T. J. Chambers for five leagues of land, dated April, 
1832. 

(2) A second grant of five leagues of land to said 


Chambers dated. July, 1834, both grants being by the 
Government of Coahuilla, and Texas. 


(3) The defendants then showed title in one Lane to 
all that part of both of said grants which conflicted with 
the De la Serda grant. (This being part of the land in 
controversy.) 


(4) Deed by said Lane to the defendant, E. G. Han- 
rick, conveying above land, dated February Ist, 1877. 
This deed recites a pending litigation and that the deed 
is made in consideration of a compromise. 


(5) It was proved that said Chambers grants conflict 
with the De la Serda grant and the boundry of such con- 
flict, and that the deed of said Lane to Hanrick covered 
about 9,400 acres of said conflict. 


(6) The defendant read in evidence a general power 
of attorney, dated May 16th, 1870, executed by John Han- 
rick, James danrick, and Elizabeth O’Brien to Phillip 
O'Brien, authorizes said O’Brien to sell and convey, to 
sue and be sued, to suffer non suits or default, to compro- 
mise, to appoint, substitute and to revoke at pleasure. 
This provides very full and complete. 


(7) Deed of John Hanrick, James Hanrick and Eliza- 
beth O'Brien to Wm. Jenkins, Jr., dated February 1, 1878, 
executed by Phillip O’Brien by virtue of above power, re- 
cited valuable consideration, conveys land in controversy. 
And it was admitted on the trial that the land conveyed 
by above deed was on same day conveyed to Eliza M. 
O’Brien, wife of Phillip O'Brien. 
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(8) Deed by Phillip O’Brien and Eliza M. O'Brien to 
John B. Sargent, dated February 1, 1878, recited valuable 
consideration and conveys an undivided one-half of all 
the right, title and interest conveyed to grantors by Jen- 
kins, includes the land in controversy. 


(9) Deed by Phillip O’Brien in his own right, and as 
agent of his wife and as attorney in fact for James Han- 
rick, John Hanrick and Elizabeth O’Brien to John B. 
Sargent, dated February 14, 1878, and is same in substance 
as the deed last above mentioned. 


(io) Deed by same grantors as last above to Whar- 
ton Branch, dated February 14th, 1878, recites valuable 
consideration and conveys an undivided one-quarter in- 
terest of, in and to all the property of the estate of Ed- 
ward Hanrick, deceased, in Texas.“ 


(11) Deed by John B. Sargent to Whorton Branch. 
dated February 14, 1878, conveying for a valuable con- 
sideration an undivided one-half of grantor’s interest in 
estate of Edward Hanrick, deceased. 


(12) Deed by Nicholas Hanrick and wife to Eliza M. 
O’Brien, dated August 21st, 1877, recites a valuable con- 
sideration and conveys all of grantor’s interest in estate 
of Edward Hanrick, deceased. 


(13) Deed by Ellen Hanrick to Eliza M. O'Brien, 
dated April 3, 1878. Same in form and substance as deed 
last above mentioned. 


(14) Deed by Honora Hanrick to Eliza M. O'Brien, 
dated April 3d, 1878, same in form and substance as deed 
last above mentioned. 


(15) Deed by Edward Hanrick to Falls County, 
dated September ist. 1854, conveys 640 acres of land. 
part of the De la Serda grant in controversy. 


(16) Deed by Edward Hanrick to B. G. Shields, 
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dated Sept. 4, 1854. Conveys 300 acres of land, part of 
the De la Serda grant. 


(17) The defendant then proved that on December 
1st, 1860, Edward Hanrick instituted suit in the United 
States Circuit Court, at Austin, Texas, against David 
Barton and others in possession, and against T. J. Cham- 
bers to recover a tract of eleven leagues of land known as 
the De la Serda grant, that the case was continued gener- 
ally until January, 1867, when the death of plaintiff was 
suggested and the suit was revived in the name ot Ed- 
ward G. Hanrick as sole heir and administrator, and in 
June, 1868, said Chambers having died, his administratrix, 
Abby Chambers, appeared as landlord of the other de- 
fendants and defended. She set up title under the be- 
fore mentioned two grants of five leagues, each made to 
her intestate. That the suit finally resulted in a verdict 
and judgment against the plaintiff. 


(18) The defendant Hanrick then proved that he, 
his agents and tenants held actual possession of the tracts 
of land sued for since 1867, that he improved it, cultiva- 
ted it, paid taxes on it, and jointly with this co-tenant E. 
J. Gurley, has since held the same adversely to all others. 
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(19) It was proven that defendant, E. G. Hanrick, 
was by the Probate Court of Falls County in 1867 appoint- 
ed administrator of the estate of Edward Hanrick, de- 
ceased, that he returned an inventory, and that the last 
order made by said Probate Court in said estate was in 
1869, that the papers of said estate were burned with the 
court house, and that said administrator was never form- 
ally closed. 
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(20) Evidence was also before the jury tending to 
sustain the allegations in plaintiff's supplemental pe tition 
filed April, 1883, and evidence was also before the jury 
tending to rebut the facts alleged in said plea. 
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ARGU MENT. 


This testimony sustains two distinct grounds upon 
which the court should have directed a verdict for the. 
defendants. 


(1) Alienage of Elizabeth O’Brien through whom 
plaintiffs claim. 


(2) Conveyances by Phillip O’Brien and wife, Eliza 
M. O'Brien before the institution of this suit. 


(1) As to the question of alienage. 


The constitution of the Republic (1836) provides for 
the introduction of the common law in Texas as fol- 
lows, viz: 


Art. iv, Sec, 13. “ The Congress shall, as early as pos- 
sible, introduce by statute the common law of England, 
with such modifications as our circumstances in their 
judgment may require; and in all criminal cases the 
common law shall be the rule of decision.” 


Accordingly Congress, on January 20, 1840, enacted 
as follows, viz: 

“That the common law of England (so far as it is 
not inconsistent with the constitution or the acts of Con- 
gress now in force) shall, together with such acts, be the 
rule of decision in this Republic and shall continue in 
full force until altered or repealed by Congress.”. 


Pas. Dig. of Laws, Art. 978. This law still remains 
in force. Rev. Stat. 1879, Art. ) — 


The Supreme Court of Texas has held in many 
cases that the rule of the common law with respect to 
aliens was the law in Texas, except as modified by 
statute. 


Cryer v. Andrews, 11 Tex. / 7 ? 
Barclay v. Cameron, 25 Tex. * 2 * 
White . Sabriego, 23 Tex., 243. 
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The rule of the common law on this subject is thus 
stated by the court in Hardy v. De Leon, 5 Tex., 242: For 
the law is that where a person dies leaving issue who are 
aliens, the latter are not deemed his heirs at law, for they 
have no inheritable blood and the estate descends to his 
next of kin who have inheritable blood, in the same man- 
ner as if no such alien issue were in existence.” Citing 
Orr v. Hodgson, 4 Wheat., 453. 


The legislation on this subject in Texas has been 
very brief. 
The constitution of the Republic (1836), Sec. 10, 
General Provisions, provides as follows, viz : 
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a} * * * * # “No alien shall hold land in Texas 
except by titles emanating directly from the government 
of this Republic. But if any citizen of this Republic 
should die intestate or otherwise, his children or heirs 
shall inherit his estate, and aliens shall have a reasonable 
time to take possession of and dispose of the same ina 
manner hereafter to be pointed out by law.” 


Pas. Dig. Laws, Vol. 1, p. 37. 


January 28, 1840, Congress passed an act regulating 
descents and Sec. 14 of said act reads as follows, viz : 


Rr 


Sec. 14. In making title to land by descent it shall 
* be no bar to a party that any ancestor through whom he 
derives his descent from the intestate, is or hath been an 
alien; and every alien to whom any land may be devised 
or may descend, shall have nine years to become a citi- 
zen of the Republic and take possession of such land, or 
shall have nine years to sell the same before it shall be 
declared to be forfeited, or before it shall’ escheat to the 
government. 
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Thus the law was, from 1836 until the annexation of 
Texas and the adoption of the constitution of 1845. 


Many cases have been before the courts where de- 
scent was cast during this period of time, and it has been 
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held that the effect of the constitutional provision and the 
law before recited was to enable aliens to inherit equally 
with citizens, subject only to the right of the State to for- 
feit the same after nine years. 


Barclay v. Cameron, 25 Tex., 232. 
Cryer v. Andrews, 11 Tex. / 7 4 


It was also held in many cases where the alien heirs 
upon whom descent was cast were citizens of the United 
States, that they became immediately upon the annexa- 
tion of Texas, entitled to the same rights as the citizens 
of Texas. . 


Babb v. Carroll, 21 Tex., 770. 
Cryer v. Andrews, 11 Tex. 171. 
Osterman v. Baldwin, 6 Wall., 116. 


In Barclay vs. Cameron, 25 Tex., 232, descent was 
cast by the death of Cameron in 1841. The contest was 
between two sisters of the deceased, aliens, residing in 
Scotland, and Barclay, an uncle of the deceased, and at 
the time a citizen of the United States, residing in Vir- 
ginia, and up to the time of the annexation of Texas an 
alien to the republic. The opinion contains quite a full 
discussion of the common law as modified by the consti- 
tutional provision and the statute above quoted. 


The same questions are also discussed in McKinney 
vs. Saviego, 18 How, 235. 


In both of the above cases it is held that the right 
of the alien depended upon the constitutional provision 
and the statute above quoted. 


Upon the annexation of Texas the constitution of 
1845 superceded the constitution of the late republic. 


This constitution contained no réference to aliens, 
but by its terms retained in force all laws and parts of 
laws not repugnant to the constitution of the United 


—— 


2 + 
N 4 N 
an 2 
— — —— — —Bᷣ— T — — — 


n 


peg Talis eee 
—— ———— — —— st 


— 2 


mee eee 1 


N 
— . wmp ̃]⅛iæ˙ !! ONC IES III 
** 


36 


States, etc., until they expire by their own limitation, or 


shall be altered or repealed. 
Article XIII, sec. 3. Pas. Dig. Laws, page 72. 


The above quoted section, 14 of the law of 1840. 
regulating descents therefore remained in force as the 
rule when descent had been cast, while the constitution 
of 1836 was in force; and afterward, March 18, 1848, in 
altering our laws regulating descents, the same section 
was adopted and made section 9 of that law. 


The language is precisely the same, even to the 
word Repudblic. 


Pas. Dig. Laws, vol. I, page 105. 


The full text of the act will be found in same vol- 
ume, beginning on page 558. 


Section 5 of the act is as follows, viz: 


Sec. 5. No right of inheritance shall accrue to any 
person whatsoever, other than to children of the intes- 
tate, unless they be in being and capable in law to take 
as heirs at the time of the intestate’s death. 


The re-enactment of section 14 of the act of 1840 as 
part of the act of 1848 carried with it the construction 
that had been placed upon it, which was simply to give 
reasonable time to aliens to take possession of the inher- 
itance specially conferred on them by the constitution of 
1836, and this might have occurred at any time be- 
fore the adoption of the constition of 1845, and this law, 
so far as it was authorized by the constitution of 1836, ex- 


_pired by its own limitation nine years after. said constitu- 


tion was abrogated by the adoption of the constitution 
of 1845, to-wit: in 1854. 


From the 29th day of October, 1845, when Texas be- 
came a part of the United States, until February 13, 
1854, there was no law conferring on aliens the right to 
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inherit real estate in Texas, except in cases where, as 
a part of the United States, she became bound by treat- 
ies made by the United States with foreign powers. 


The case of Hamenstein v. Lynham, 10 Otto, p. 483, 
furnishes a good illustration of a right claimed by an 
alien, a native of Switzerland, under a treaty between 
the United States and the Swiss confederation. 


But if it be conceded that said section 9 of the 
act of 1848 regulating descents does by its terms con- 
fer upon aliens a right to inherit real estate, we submit 
that no such effect could be given to said section at the 
time descent was cast in this case by the death of Ed- 
ward Hanrick in 1865. 


Previous to this time, viz: Feb. 13, 1854, the legisla- 
ture of Texas passed an act entitled: 


An act to define the civil rights of aliens. 


Section 1. Any alien being a free white person shall 
have and enjoy in the State of Texas such rights as are 
or shall be accorded to American citizens by the laws of 
the nation to which such alien shall belong, or by the 
treaties of such nation with the United States 


2. Aliens may take and hold any property, real or 
personal, in this State by devise or descent from any alien 
or citizen in the same manner in which citizens of the 
United States may take and hold real or personal estate 
by devise or descent within the country of such alien. 


(3) Any alien being a free white person, who shall 
become a resident of this State, and shall in conformity 
with the naturalization laws of the United States, have 
declared his intention to become a citizen of the United 
States, shall have the right to acquire and hold real 
estate in this State, in the same manner as if he was a 
citizen of the United States. 


(4) The ninth section of an act entitled “An act to 
regulate the descent and distribution of intestates’ estates,” 
approved March 18th, 1848, is hereby repealed so far as 
the same may be inconsistent with this act, and this act 
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shall take effect and be in force from and after its 
passage. (Pas. Dig. Laws page 106.) 


This statute introduced a new rule as to aliens, based 
as to non-resident aliens on reciprocal rights granted to 
our citizens, and as to resident aliens, based on a declared 


intention to become citizens. 


It was an affirmative statute, iMuding within its 
scope all aliens, whether resident or non-resident, and 


undertook to define their civil rights. 


Bryan v. Sundburg, 5 Tex., 423, citing Davies 
v. Fairbairn, 3 How, 636. 


But the 4th section of said act, by its terms expressly 
repealed Sec. 9 of the Act of 1848, so far as it may be 
inconsistent with the act of 1854. 


Mr. Justice Bonner in delivering the opinion of the 
Court in the case of The State v. I. & G. N. R. R. Co., 
reported in 57 Tex. says, beginning bottom of page 549. 


“The authorities are numerous that constructive 
repeals, or repeals by implication are not favored, but 
even in such cases, it is the general rule that a subsequent 
statute, which as to a certain subject matter of a previous 
one, creates a new, entire and independent system, 
respecting this subject matter, will be held to repeal b 
implication, without express words to that effect, so muc 
of the prior Statute as is inconsistent therewith. Stur- 
man . the State, 21 Tex., 736, and authorities cited. 


But when, as in the present case, express words of 
repeal, so far as the two statutes are inconsistent, are con- 
tained in the subsequent statute. Then there is no room 
for construction, save as to the question of conflict, and 
in so far as the two statutes do materially conflict, the 
“latter must prevail.” 


If, then it be conceded that the effect of Sec. 9 of the 
act of 1848 was to confer on all aliens a right to inherit 
real estate in Texas, it seems to us that said Sec. 9 is in- 
consistent with the act of :854, which limits the right to 
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certain classes of aliens, viz: To those whose laws ac- 
cord reciprocal rights to our citizens and to those who re- 
side in Texas intending to become citizens. 


Both laws cannot stand when they lead to inconsis- 
tent results. 


The facts in this case as shown by the bill of excep- 
tions, are that Edward Hanrick died seized in 1865, in- 
testate, without issue and unmarried, leaving as his next 
of kin a nephew, the defendant, E. G. Hanrick, a citizen 
and son of the intestate’s deceased brother Philip. He 
left also surviving him two brothers, James and John 
Hanrick and one sister, Elizabeth O’Brien. These were 
all aliens residing in Ireland. subjects of the Queen of the 
' United Kingdom and so continued. 


(2) The plaintiffs claim by conveyance from Eliza- 
beth O’Brien by deed made by her in May, 1878. 


(3) In May, 1870, the British Parliament passed an 
act in effect removing the common law disability of alien- 
age, but providing this law should not affect estates 
where descent was cast before the act was passed. 


(4) Previous to the passing of said act the rule of the 
common law prevailed in said Kingdom and aliens could 
neither inherit or cast descent. 


It is plain from the above statement that Elizabeth 
O’Brien could not inherit any portion of the estate of 
Edward Hanrick, deceased, in Texas, by virtue of any of 
the provisions of the act of 1854 above recited ; and as 
we understand the plaintiffs, they concede this point. But 
they claim that Elizabeth inherited a deſeasible es- 
tate under Sec. 9 of the act of 1848—that the act of 
1854 was an affirmative and enlarging statute, conferring 
additional rights on aliens and not intended to deprive 
them of the rights they had under Sec. g—and was dor- 
mant until the act of the British Parliament passed in 


40 


1870 gave it force and effect, and that then the joint effect 
of the two acts was to convert the defeasible estate into 
an absolute title. 


This seems to be the drift of the opinion in Hanrick 
v. Hanrick, 54 Tex., on page 111. 


But this view overlooks the words of the act, which 
declares that the act shall take effect and be in force from 
and after its passage. | 


Without doubt it became the law instantly—repeal- 
ing clause and all. It was an act of sovereignty and did 
not depend for its validity or force upon the British Par- 
liament. 


The only question it seems to us is, can Elizabeth 
O’Brien claim a right to inherit under Sec. 9 of the act of 
1848, which is denied to her by the act of 1854. 


Under one law it is claimed that she is an heir and 
under the other it is conceded that she is not an heir. 


There could be no greater inconsistency between an 
affirmative and negative of the same proposition. 


The accomplished lawyers who revised the laws of 
Texas in 1879, have in Art. 1658 R. C. S., after copying 
section 9 in full, added as a proviso the following, viz : 


Provided that the treaties of the United States with 
the nation to which such alien may belong, do not other- 
wise direct, and provided further that aliens may take 
and hold any property, real or personal in this State by 
devise or descent, from any alien or citizen, in the same 
manner in which citizens of the United States may take 
and hold real or personal estate, by devise or descent 
within the country of such aliens.” The exact language 
of section 2 of the act of 1854. The language is may 
take and hold in the same manner. 


The revisers certainly construed the rights of aliens 
to depend upon reciprocal rights extended to our citi- 


w 


* 
* 


41 


zens. It is equivalent to saying to foreign governments, 
Texas will allow your citizens to take and hold as heirs 
in Texas, provided you will allow our citizens the same 
privileges in your country. 


Laws and treaties providing for reciprocal rights be- 
tween the citizens of different nations are not unusual. 


In the case of Hamenstein v. Lynham, 10 Otto., 483, 
before cited, the alien plaintiffs recovered by virtue alone 
of the terms of a treaty between the Swiss confederation 
and the United States in force when the descent was 
cast, providing for reciprocal rights in favor of the citi- 
_ zens of the two nations. 


In the case at bar the same fight is provided for by 
statute, and with that difference ou is on all fours with 
the case last cited and to which we respectfully invite at- 
tention. 


It is claimed in behalf of the aliens that the statute 
of 1854 was construed in the case of Andrews v. Spear; 
48 Tex., 567, and in the case of Airhart 7. Messieu, 8 
Otto., 491. It was referred to in those cases, but only to 
show the liberal policy of the State towards aliens; it 
was not construed. But it was construed in the case of 
White v. Sabriego, 23 Texas, just as we construe it. In 
that case the demurrer to the petition was sustained. It 
alleged the alienage of plaintiff and did not allege any 
facts constituting him an exception to the general rule 
that aliens could not sue in our courts. He did not bring 
himself under the provisions of the constitution of 1836, 
by alleging himself to be the heir of a citizen ; nor did he 
bring himself under the requirements of the act of 1854, 
by alleging that citizens of the United States could in- 
herit in his country. He therefore stood as at common 
law and could not maintain a suit in our courts. That is 
exactly the case here. Plaintiffs have brought themselves 
within the general rule by alleging their alienage, and 


42 


have not brought themselves within the exceptions. 
There never has been a law in Texas permitting aliens 

generally to take and hold real estate by devise or de- ; 
scent. Whenever the privilege has been extended at all 
it has been restricted to a certain specified class of aliens. 
And, as the general common and civil law rule is, that 
aliens cannot take and hold, or sue for, real estate, a 


party alleging his alienage must make such further alle- 
gations as will show him to be of the class of aliens that 
are permitted to take and hold real estate, or else he can- 
not maintain a suit for the same in our courts. 


The language of the statute being, as we conceive 
so plain and peremptory, we would hardly feel justified 
in consuming so much time, but for two cases decided by 
the Supreme Court of Texas. 


Hanrick v. Hanrick, 54 Tex., 101, and same case in 
61, Tex. 506. 


In that case the heirs of James Hanrick, now de- 
ceased, (brother of Elizabeth O’Brien), are prosecuting 
‘their claim in the State Court. 


The Judge in the lower Court sustained a demurrer 
to their petition in accordance with the case of White 2. 
Sabriego, 23 Tex., 243, and the plaintiffs appealed while 
said appeal was pending, the Court below ruled on the 
demurrer in this case—overruling it—and afterwards the 
Texas Supreme Court, at Tyler, Justice Bonner delivering 
the opinion, reversed the case on appeal, following sub- 
stantially the ruling of the Circuit Court in this case. 


It should be noted that Chief Justice Moore dis- 
sented (see Notice opposite page 1, 54 Tex.) and although 
the decision of a divided court in conclusion on the 
pending appeal, the opinion does not in Texas, bind the 
Court or the parties, accordingly when the case was 
again before the Supreme Court, the same questions were 
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considered and a like decision was made, but for very 
different reasons expressed in the opinion. 


We do not urge that a line of decisions establishing 
a rule of property should not be followed, but will under- 
take to show that the two decisions referred to are con- 
trary to the previous decisions on the same subject, and 
are unsupported by reason or authority, and are therefore 
not entitled to weight in the decision ot this case. 


As to the opinion in 54 Tex., 101. 


In that case for the purposes of the appeal, the 
parties made an agreed case. 


The first proposition agreed upon was as follows, viz: 


“Did a title to real estate in Texas descend and vest 
in the alien heirs of a citizen of the United States, who 
died in 1865, said heirs being unable to claim under any 
of the provisions of the Act of 1854, defining the civil 
rights of aliens.” Page 106. 


The Court in discussing the question quotes all of the 
statutes referring to aliens, and assumes that by virtue 
of Sec. 9, Act of 1848, al aliens could take a defeasible 
estate. 


The Court then enquired whether or not this section 
is repealed by any of the provisions of the said act of 
1854, and proceeded to hold on page 109: 


“The statute of 1854 does not in express terms repeal 
Sec. 9, Act of 1848, for it is affirmatively provided that it is 
repealed so far as inconsistent with the Act of 1854, thus 
clearly evincing the legislative intent that the Act of 
1854 would be the rule in certain cases.” 


The learned judge also holds in effect that the act of 
1854 was not the law of this case until the British 
Act of 1870 was passed, when instantly it had the 
form and effect of law, and vested full title in plain, 
tiffs. It is also held in the opinion that by virtue of Sec. 
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g, the son of James Hanrick, who in 1865 lived in the 
United States, could also inherit, the alien fagther 
being “considered civilities mortuus. Attention is invited 


to the opinion. 


It is not only contradictory and repugnant in itself 
but it is so extraordinary in its statements and line of 
argument that it cannot be followed, and so ill-considered 
that no Court would take it as an authority on a single 
proposition it announces. 


And in fact it was not followed when the case was 
again called in the District Court, that Court again sus- 
tained a demurrer, and a second appeal was prosecuted. 


Case reported in 61 Tex., 596. 


An examination of that case will show that the 
Court paid no respect to the former opinion, and pro- 
ceeded to consider the case as an original question. 61 
Tex., 600. The judgment of the lower Court was again 
reversed, and case remanded to the lower Court, where it 


is still pending. 


The basis of the opinion and the decisive point in it 
is found in first paragraph, top page 602, where referring 
to Sec. 9 of the act of 1848, regulating descents, this 
| nguage is used: 


But it is here claimed that section 14, re-enacted in 
1848. standing alone and unaided by any other enact- 
ments, is not sufficient to confer upon alien heirs the 
right to take real property by descent. It is a part of an 
act regulating descent and distribution, and when con- 
sidered with reference to the context, it follows by neces- 
sary implication, or rather, construction, that aliens are 
embraced by intention in the terms ‘kindred,’ ‘children,’ 
‘descendants’ heirs. and other like expressions used 
throughout that act, and that the section under consider- 
ation is in the nature of a limitation upon the rights of 
aliens in this respect.” 


A great deal more is said in the opinion, but the 
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part above quoted comprehends and decides the entire 
question at issue, viz: Can aliens inherit real estate in 
Texas. 


The English act known as the “Naturalization Act 
of 1870,” can have no effect in this case, because not en- 
acted untii after descent was cast by the death of the 
alleged ancestor, in 1865. The act expressly provides 
that it shall not effect estates previously descended. See 
the case of Sharpe v. De St. Sanveur. 26, L. T. N. S., 
page 142—an English case discussing the application of 
that Act in a similar case. 


This proposition cannot be successfully controverted, 
Viz: 

If the principle announced in the opinion is correct 
any alien and all aliens, from whatever country or nation, 
can inherit under our general law of descent equally with 
citizens, and therefore whether a party claiming to be 
alien or citizen, need not be asked, or alleged, or denied, 
for the right to inherit is the same. 


_ If this view be correct, if in fact the laws enacted 
previous to 1854, for the benefit of aliens, did not add to 
their privileges, but limited and restricted their rights, 
which they had under the general law of descents cqually 
with citizens, the entire law on the subject of alienage 
has been but little understood in this country. 


: Hardy v. DeLeon, § Tex., 242. 
Cryer v. Andrews, 11 Tex. / 7} 
Barclay 7. Cameron, 254. 


In White Sabriego 23 Tex., 243, the plaintiff’s peti- 
tion alleged that they were aliens, but did not further 
allege any facts that brought them within the provisions 
of the 14th section of the Act of 1840, or of the goth sec- 
tion of the act of 1848, or of the act of 1854. And the 
court held that the rights of the plaintiffs must be de- 
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termined by the rule of the common law. See also the 
case of McKinney . Sabriego, 18 How., 238. Now if 
aliens were embraced in the terms “kindred, descend- 
ants” and such like words used in our Statute of de. cen. s, 
and could take under that law, but for the limitation on 
their rights contained in section . all of the cases cited 
are evidently wrong. 


In the case of Crane . Reed, 21 Mich., 24, also re- 
ported in 4 Am. 430. The court says on page 4: 


t is claimed that under the ordinance of 1787, the 
intention existed to do away,in the rules of inheritance, 
with all questions of alienage, and that the policy of the 
government has always been to put aliens on as good 
footing as citizens But we have not been abie to trace 
any such intention in the action of the United States. 


* There has always been a policy aimed at inducing 
aliens to become citizens, but none which would render it 
indifferent to them, whether they become citizens or not. 
On the contrary there are no courts in the country which 
have enforced the disabilities of aliens, who do not seek 
to become citizens more uniformly than the courts of the 
Wnited States. And the laws and treaties speak the 
same lanyuage. 


The only color for claiming such a construction for 
the words of the ordinance, is because it does not say 
when declaring the rules of descent, that the relatives 
must be American citizens, and because it applies the 
same rules to the estate of ‘resident and non-resident pro- 
prietors. But there are probably very few statutes which 
undertake to mention specially the citizenship of those 
who are to be affected by them 


It is implied in all statutes that they shall be read 
in accorcance with the recognized rules of interpretation, 
and to apply to such persons or ihings as fail naturally with- 
in their scope. 


It is not customary in passing acts to express such 
disabilities as should be implied. And alienage has been 
recognized in all common law, and in ost, if not all 
other countries as a disqualification to hold land in fee.” 


—— — 
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The entire case is very interesting and we invite 
special attention to it. 


In the case of Jackson 2. Fitz Simmons, 10, Wend., g. 
Reported also in 24 Am. Dec., page 198. The court say 
on page 201: “ The true answer however, to all claims 
under the statute of descents, contrary to the rules of the 
common law, ts that the statute was only intended to 
change the common law canons of descent. It is not an 
enabling statute to give capacity to persons to take by 
descent, in cases where, by the common law, they were 
incapable of inheriting by reason of alien or other disa- 
bility.” 


See also Orr v. Hodgson 4, Wheat, 463. 


The opinion holds that if thu words “and in no other 
manner or other equivalent expression had been added 
to the second section the intent to make the act the only 
rule would have been plain and unmistakabic.—Page 604. 


We hold that those words are implied. Bryan 7. 
Sundberg, 5 Tex., 23. Affirmatives in statutes that 
introduce a neu rule imply a negative of all that is not 
within the purview.” Same case and authorities cited. 


The opinion holds that the legislature did intend to 
repeal some portion of Sec. 9. and that the repeal should 
be confined in its operation to the nine years restriction 
or limitation clause, page 605. 


Say that the repeal applies to the “nine years restric- 
tion or limitation, then as persons embraced by inten- 
tion in the terms “kindred, descendants, heirs” and other 
lke words used throughout the Act of 1848, they would 
take and hold under said Act equally with citizens, and 
not affected by the limitation. Tnis would be ineffect to 
make the Act of 1%54 abolish all disability of alienage, so 
far as the right to inherit or to cast descent is concerned. 


Let us test the question. 
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Hanrick 2. Hanrick, 54 Tex., 101, and same case, in 61 
Tex., 596, have established a new rule of property, based 
on the construction of a State statute, and are therefore 
hinding on the Federal Court. 


That case is still pending and undetermined, and the 
Court may, on the final disposition of the case, discard 
their former opinions, and restore the old rule. 


The Court in that case (in 61 Tex., page 600) in 
referring to the former opinion in 54 Tex., say: 


“When a former decision in the same call has not 
become a rule of property, or when the case was not 
* remanded with directions tothe Court below to proceed 
“in some particular way. Our Supreme Court has re- 
examined the ground of the former decision, and in 
some instances has reversed the holding on the former 


appeal.“ 
Citing, Reaves v. Petty, 44 Tex., 252. 


Again at the time that descent was cast ia this case, 
and at the time that the Circuit Court made its ruling on this 
question, raised by the defendants demurrers, (see Bill of 
exceptions No. 1) the rule now contended for prevailed in 
Texas, nor had the case of Hanrick 2. Hanrick, 54 Tex., 
101. been decided. 


Burgess v. Selighman, 107 U. S. Rep., page 33 and 
34 and note. In this case, and in a long list of cases 
cited in the note, this Court rétused to be bound by decis- 
ions of State Courts on same questions. 


See also the opinion of this Court, in Carroll County :. 
smith. 111 C. S. Rep., 563. 


In that case the Court say: “The decision in Ham- 
‘kins 2. Carvoll County above referred to, is not a judg- 
ment of the Supreme Court of Mississippi, construing 
the constitution and laws of the State which, without 
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regard to our own opinion upon the question involved, 
“we feel bound to adopt and apply in the present case. 
“It is a decision upon the very bonds here in suit. pro- 
“nounced after the controversy arose, and between other 
“parties. It was not a rule previously established, so as 
to have become recognized as settled law, and which of 
course all parties to transactions afterwards entered 
into would be presumed to know and to conform to 


eo 
2 As to proof of title out of plaintiffs by prior con- 


veyances: 


The deed made by Philip O'Brien and Eliza M. 
O’Brien, his wife, to John B. Sargent, (page 84 of the 
Record) conveys, an undivided one-half of all the inter- 
est derived from William Jenkins, Jr., by his deed of same 
date, with covenants that grantor is lawfully scized in fee 
simple and against incumbrances, and of good right to 
sell and convey, and of general warranty. This deed is 
dated Feb. 1, 1878, was duly acknowledged by the 
grantors and duly recorded. 


The interest derived from William Jenkins, is the 
same that was conveyed to him bv Philip O’Brien on 
same day by virtue of his power of attorney from James 
Hanrick, John Hanrick a d Elizabeth O'Brien (page 84 of 
the Record). The above mentioned deed to Jenkins 
will be found on page 82 of the Record, and is also dated 

‘eb. 1, 1878, and is duly acknowledged and recorded. 


The deed conveys “All the right, title and interest 
“which we or any of us have in, and to the following de - 
“scribed tracts of land situated in the State of Texas, 
“which belonged to Edward Hanrick, deceased, &c: 


Specifies seven distinct tracts, including land in con- 
troversy, grantors covenant that they were lawfully 
seized of an interest in fee simple. That the same is free 
from incumbrances; that grantors have good right to sel! 
and convey, and that they warrant and defend title, &c. 
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NINTH ASSIGNMENT. 


In support of this assignment of error we call atten- 
tion to the testimony recited under eighth assignment. 


This testimony shows the acquisition by the defend- 
ant, E. G. Hanrick, of a superior outstanding title, cover- 
ing 9,400 acres of the land in controversy, and the- 
record presents the question, “Can the plaintiffs claim 
any interest in said 9,400 acres of land without contrib- 
uting or offering to contribute some portion of the ex- 


penses ?” 
Freeman on Co-tenancy, §162 and §156. 


Roberts v. Thorn, 25 Tex., 728. 
Venable v. Beauchamp, 3 Dana, 321. 


(Reported also 28 Am., Dec., 74 and notes, p. 83.) 
TENTH ASSIGNMENT. 


The deeds referred to in this assignment proved that 
the deceased intestate had conveyed before his death 
portions of the land sued tor, and that as to such por- 
tions plaintiffs were not seized, as alleged. It was the 
duty of the jury to find what land the plaintiffs were en- 
titled to recover. Revised Statutes provide: 


Article 4808. Upon the finding of the jury or of the 
court where the case is tried by the court, in ſavor or the 
plaintiff for the whole or any part of the premises in 
controversy, the judgment shall be that the plaintiff re- 
cover of the defendant the title or possession or both, as 
the case may be,of such premises describing them, and 
where he recovers the possession, that he havea writ of 


Possession. 
(See also article 4708.) 
We understand this to be the rule at common law: 


McArthur 2. Porter, 6 Pet., 205. 


Mr. Justice —_—- that care says: 


D 
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The real question, then, beſore the court is whether 
the plaintiff, upon proof of a title to a part of the prem- 
ises sued for in the ejectment, is by law entitled-toa gen- 
eral verdict for the whole of the premises sued for.” 


4 
Quite a numer of authorities are cited and discussed, 
and the learned judge says: 


These authorities and the American authorities 
cited at the bar are to the same eſſect demonstrates 
that the plaintiff is entitled to recover only according to 
his title; and that iſ he shows title to a part only, he is 
entitled to have a verdict and judgment ſor that part and 
no more.“ 


The justice of this rule is very apparent, where, as in 
this case, the judgment may become the basis for a claim 
for mense profits as well as for a partition of the property 


ELEVENTH ASSIGNMENT. : — 


The proof of adverse possession for ten years and Mbeya. ots 
more by the defendant, Hanrick, and his co-tenant, Gur- * 
ley, was in support of his plea of limitation, (sce page 14M bonne ote 
Record,) and we submit was full and sufficient, at allevents / 23 fy FF 
it was for the jury to pass on and to find from the evi- 7, 
dence whether the possession was adverse, and continued * 
for a sufficient length of time to constitute a bar. We Jar oct 


therefore urge that it was error to withdraw the issue 7 “CA 2 122 
from the jury. Pov hue oe MeL FD, 279 | 


TWELFTH ASSIGNMENT. 


— 


This assignment complains ot the construction oſ the 
deeds offered in evidence by the defendant, Hanrick, to 
show title out of plaintiff's, and by the intervenors to show 
title in them. 


Much of what has been said in disscussing other as- 
signments will apply here. And in addition it should be 
noted that the parties asserting the invalidity of said 
deeds, and the fraud and want of authority in Phillip 
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O’Brien to convey the estate of John and James Hanrick 
and Elizabeth O'Brien, is the same Phillip O’Brien, and 
those who are in privity with him, .those who had the 
benefit of the fraud, or want of authority to make the 
deed to Jenkins, and those who now propose to take a 
second benefit by setting up that fraud and the further 
fraud, and want of authority in making deeds to Sargent 
and to Branch, 


If a party may set up his own wrong and use it as a 
weapon of offence against his neighbor, then can O’Brien 
and wife and their accomplice Brady set up O' Brien's 

fraud for their joint benefit. 


The question here is not whether John Hanrick, 
James Hanrick or Elizabeth O’Brien or those who have 
right to represent them might not by proper proceeding 
ina a-proper tribunal set those deeds aside, but the direct 
and only question is, can these plaintiffs have such right? 
Can they who are estopped by their own deeds made 
with full covenants of seizen, of right to convey and of 
general warranty, now deny the right they solemnly cov- 
enanted that they held and by their deeds had conveyed? 


The charge of the court on this point could not have 
been stronger against the defendant if Elizabeth O’Brien, 
of Ireland, the alleged defrauded party, had been plaintiff 
in the case. 

L. W. GOODRICH, 
Of Counsel ſor Plaintiff in Error. 
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IN THE SUPREME COURT OF THE UNITED STATES, 


k. d. HAN RICK, 
vs. T No. 256. 
E. M. O'BRIEN, et al. 


Brief of W. Hallett Phillips, of Counsel for Plaintiff 
in Error on the Question of Jurisdiction. 


Suit was brought in the United States Circuit Court for 
the northern District of Texas by Philip O’Brien, his wife 
Eliza M. O’Brien and W. Brady, against E. G. Hanrick. 

The petition alleged that in 1865 Edward Hanrick, an 
American citizen, died intestate seized of certain described 
tracts of land situated in Texas. That he left surviving 
him two brothers, John and James Hanrick, one sister, 
Elizabeth O’Brien, and u nephew, the defendant E. G. Han- 
rick. 

John, a citizen of Great Britain, died intestate and with- 
out issue; James, a citizen of Great Britain, died intestate 
leaving issue, who are named in the petition, but are not 
parties. That administration upon tho estate of Edward 
Hanrick was had, and the lands named had never been 
partitioned among the heirs or parties claiming under them. 
That under the laws of Great Britain aliens were entitled 
to take and hold real property. 


2 


That in 1878 the said Eliza O’Brien was seized of an un- 
divided interest in the land described, and that at the time 
named, she conveyed all her right and title to the plaintiff. 
Eliza M. O'Brien. 

That afterwards, Eliza M. conveyed one-half of her in- 
terest io W. Brady. 

The petition then alleges that the plaintiffs being so 
seized and possessed of an undivided one-third interest, they 
were, in 1879, dispo-sessed by defendant, who denies 
the title of the plaintiffs. 

It concludes as follows: 


“The premises considered plaintiffs pray that the 
defendant be cited as the law directs to answer this pe- 
tition, and that on final hearing they have judgment 
against said delendant, decreeing and vesting in them 
or either of them, an undivided interest in said tract 
of land described in said Exhibit A,” and that a writ 
of possession issue for same, and costs of suit and all 
other relief both general and special, and plaintiff will 
ever pray.” (p. 3.) 


By their 4th amended petition, some changes are made 
in the allegations, not material now to be mentioned, and 
the plaintiffs pray: 


“That the defendant be cited to answer this peti- 
tion, and that on final hearing plaintiffs have judg- 
ment against defendant and recover of said defendant 
an undivided one-third interest in and to said lands, 
and that a writ of possession issue to them therefor, and 
that they recover their costs and all other relief, both 
general and special, to which, in the opinion of your 
Honors, they may be entitled to; and plaintiffs will 
ever pray.” (p. 13.) 


The defendant filed a demurrer and also an answer set- 
ting forth his defenses to the action and claiming a two- 
thirds interest in the property sued for, as the sole heir of 


ok ee 
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Edward Hanrick, the other one-third interest, being the 
property of his co-tenant Gurley. The demurrer among 
other grounds was founded on the alienage of Elizabeth 
O’Brien through whom plaintiffs claimed. The general 
issue was also pleaded. (p. 13—I5.) The demurrer was 
overruled, and to the ruling of the Court the defendant ex- 
cepted, and a bill of exceptions was approved October 9th, 
1880. (p. 49.) 

On April 4, 1883, the record recites, “ the original answer 
of Wharton Branch, an intervenor, was filed.” 

It avers that Elizabeth O’Brien and James and John Han- 
rick, on May 16, 1870, executed and delivered to Philip 
O’Brien, one of the plaintiffs, their power of attorney, where- 
by they authorized him to sell and convey their interests in 
the lard in controversy. That on February 14, 1878, in 
consideration of legal services and money advanced, the- 
said Philip O’Brien acting for himself, his wife Eliza M. 
O’Brien, and Elizabeth O’Brien, and James and John Han- 
rick, sold and conveved to Branch one undivided one-fourth 
of three-fourths of the estate, by deed duly executed and de- 
livered. 

That at the time of making such deed, the said Philip 
O’Brien agreed to cure all defects in his power of attorney 
or the title conveyed by him, if any defects existed, and in 
pursuance of such agreement obtained conveyances from all 
the parties in interest to be made, the said Philip taking the 
same in the name of his wife, Eliza M. O’Brien, and that 
the title.so conveyed enured directly to the benefit of the 
vendee of Philip. 
The prayer is for judgment against all parties to the suit, 

establishing intervenor's right, title and interegt in the es- 
late, and that he have the same set apart to him in severalty 
and for full and general relief. (p. 21.) 

On the same day J. B. Sargent also filed “ an original an- 
swer,” claiming an interest in the land by virtue of a deed 
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irom Philip O’Brien, executed on the same day as that of 
Sargent, and by virtue of the same power of attorney. He 
claimed an undivided interest of one-half. The prayer is 
“that he have judgment establishing his right to the sbare 
of the lands described, and that he have a judgment and 
decree against all parties for partition, and that he have 
the interest adjudged to him, set apart, and allotted to bim 
in severaity, and for general relief.” (p. 22.) 

The plaintifts filed objections to these petitions, stating 
among other grounds, that the consideraiiun for the deeds 
to Branch and Sargent had failed, and that in fact no con- 
sideration had ever passed; that a suit was then pending 
in the District Court for Galveston County, Texas, for the 
cancellation of the deeds; that plaintiffs had an equitable 
defense against the claims arising out of the conveyances ; 
and t) permit Branch and Sargent to assert by virtue of 
their conveyances an interest in this suit, would result in 
great injury to plaintiffs by depriving them of their equit- 
able defense; that plaintiffs coulil not sue out an injunc- 
tion against Branch and Sargent setting up the conveyances 
in this suit, without causing great delay. They therefore 
ask that leave to intervene be defied and the petitions 
struck out. 

These objections were filed April 4, 1888. On the next 
day plaintiffs filed their “first supplemental petition.” 
(p. 24.) 

This is in substance a bill for cancellation of the deeds of 
Branch and Sargent. 3 

The “petition” is divided into thirty-three sections and 
extends from page 24 to page 37 of the Record. It assails 
the deeds as obtained through false representations and fraud 
and because the “considerations for which they were ex- 
ecuted were unauthorized by the terms of the power of at- 
torney.” (p. 25.) 


. 


The facts alleged to constitute the fraud and misrepresen - 
tations are set forth at length. It is moreover alleged that 
the instruments were delivered in escrow and that the re- 
cording of them was in violation of the agreement between 
the parties; that at the time of the institution of this suit 
the plaintiffs had no reason to believe that any claim would 
be set up under the deeds. “That neither Branch or Sar- 
gent had in any manner indicated an intention of fulfilling 
their agreements in consideration of which the instruments 
were signed, nor had Branch evinced any disposition to vio- 
late the trust reposed in him as the custodian of said instru 
ments by recording the same, or by using or permitting any 
use of the same, inconsistent with their characters as es- 
crows, or in such a manner as to cast a cloud upon the title 
of plaintiff.” . -* 

he petition concludes: 


| „The premises considered plaintiffs pray that they 
have and recover of the said Wharton Branch and 
John B. Sargent, as well as the said Edward G. Han- 
rick, an undivided one-third interest in said lands de- 
ecribed i in said Exhibit A, and for all other relief both 
general and special. (p. 87.) 


he defendant Hanrick moved the Court to dismiss the 
, on the ground that plaintiffs’ rights, if any, were only 
izable in a court of equity. (p. 52.) 


he cause coming on for trial before a jury, a verdict 


was rendered : 
“ We, the jury, find for the plaintiffs.” 


pon which verdict the Court rendered the following 
judgment: 


“ It is therefore ordered and adjudged by the Court 
that the plaintiffs, Eliza M. O’Brien and Philip O’Brien 
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ahd Wm. Bradv, have and recover of the defendant, 
Edward B. Hanrick, and of the intervenors, Wharton 
Branch and John B. Sargent, one undivided one-third 
interest in and to the following described lands. * 
“And it is further ordered that a writ of —— 
in favor of said plaintiffs issue therefor ; and that plain- 
tifts do have and recover of such intervenors such costs 
by them incurred, by reason of such intervention and 
ot defendant all costs which were incurred herein, not 
including any costs incurred by the said intervention, 
for whi oh let execution respectively issue.” (p. 49.) 


From this judgment the defendant Hanrick prosecuted a 
writ of error and gave bond. (p. 48.) 


The first question which arises is whether the court is 


without jurisdiction to review the judgment, by reason of · 


the fact that the two intervenors, Branch and Sargent, were 
not joined in the writ of error, nor was there any formal 
summons and severance as to them. 

It is claimed that the judgment was a joint one against 
Hanrick the defendant, and the intervenors, Sargent and 
Branch, and that the non joinder of the two latter is fatal 
to the writ af error. 

The defendants in error have waited for the expiration of 
the two years limitation before making the motion to dis- 
miss. 

Subsequent to the suing out of the writ of error by the 
defendant below, Branch and Sargent prosecuted their 


separate writ of error, and their case is now pending on the 
docket as No 


It is submitted that it was competent for the defendant 
Hanrick to prosecute his separate writ, without regard to 
the intervenors. 


W batever may be the form of the judgment, in substance, 


it is an adjudication that the plaintiff wasentitled to recover 


r 
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severally from the defendant Hanrick, and from the inter- 
venors Branch and Sargent, one-third interest in the land 
claimed by each of them. IIanrick the sole defendant, not 
only did not claim through the same title as the inter 
venors, but claimed adversely to them. As against Han- 
rick, the suit of the plaintiffs was one to recover possession 
of a portion of the land, to the whole of which it was 
asserted, Hanrick claimed title, and he alone was alleged to 
be in possession. 

On the other hand, the title of the intervenors was de- 
rived from the same source as that of the plainti/s—to wit, 
through Elizabeth O’Brien. The conveyance to the inter- 
venors was fur the express purpose of compensating them 
for their prosecution of the claim of Elizabeth O’Brien, to 
recover from Hanrick the one third of the property now 
sued for and held by him as the only heir of Edward 
Hanrick, of heritable blood. 

The deeds to the intervenors were made by Philip O’Brien 
in virtue of the power of atturney of Elizabeth O’Brien, 
given prior to the alleged conveyance by Elizabeth O’Brien 
of her interest in the property to plaintiff E. M. O’Brien. 

In their petition of intervention, Branch and Sargent 
asserted title, not only against the plaintiffs, but agaiust 
Hanrick. 

As against the intervenors, the plaintiffs’ claim was to 
have the deeds held by them declared void. 

Neither the titles, the possession, nor the defenses of the 
intervenors and the defendant were joint. Hanrick, the 
sole defendant, was entitled to defend the suit irrespective of 
their claims, before judgment, and was equally entitled to 
test the validity of that judgment, by writ of error. 

Coz & Dick vs. United States, 6 Pet., 172. 


His rights in this respect cannot be affected by the Texas 
practice,nor by a failure to recognize the well-established dis. 


tinetions between forms of actions and remedies at law and 
in equity. 

The judgment as to Hanrick and the intervenors is sev- 
erable. It might be entirely right as to the one, and er- 
roneous as to the others. Hanrick has a distinet and separate 
claim to the property adverse to the titles held by all the 
other parties. 

The plaintiffs could proceed and enforce the judgment as 
to the intervenors without affecting the question of their 
right to recover against Hanrick. The action was againat 
Hanrick asthe party in possession, and the interventions 
were for the purpose of establishing the titles of the inter- 
venors to certain portions of the land against both Hanrick 
and the plaintiffs, and for the recovery of possession. 

Under these facta, we submit that it is plain the motion 
should not be granted. 

In legal effect the judgment, as it stands, is against the 
defendant Hanrick and the intervenors—for the land which 
they respectively claimed. 

Ex. Parte French, 100 U. S., I. 


Suppose the question was as to the amount in contro- 
versy, and the defendant had joined the intervenors in his 
writ. If it should be shown that his interest in the prop- 
erty was below the jurisdictional value, could he establish 
jurisdiction by joining the value of the interest claimed by 
the intervenors? Surely not. And vet if, as contended, 
the judgment was joint, this could be done, for then the sum 
in dispute would be the value of the com dined interests. 

It would be strange 425. Len saouid have joiued 
Sargent and Branch in his writ of error, as Dis title de- 
peuded Upon luis deicaliug kat d rut sun tue y Ca wie. 

There was usither commanity ot interest nor commualiy 
of titie, 


—— —_ 
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The following are the principal cases relied on to sup- 
port the motion. 


Williams vs. Bank, U. S,11 Wh. 414. That was a 
joint action against three defendants for money loaned, 
and there was a joint judgment against the three, but 
the writ of error was sued out in the name of one de- 
fendant. 

Owinys vs. Kincannon, 7 P., 318. A suit in Equity was 
brought by the complainant to have his title to land estab- 
lished’ as superior to that asserted by the defendants, all of 
whom claimed the land under and by virtue of an entry 
subsequent to that of complainant. There was a decree in 
favor of complainant, some of the defendants did not join 
in the appeal, and it was dismissed on the ground that all 
the ;arties who were united in interest ought to have 
united in the appeal. : 


Masterdon vs. Herndon, 10 Wall., 416. A bill of peace 
was brought against several defendants and there was 
a decree in favor of the complainant quieting his title: 
and removing tl:e clouds cast thereon by the defendants. 
Only one of the defendants was na:ned in the appeal. 

The main object of the bill was to prevent a multiplicity 
of suits, and the defendants were jointly interested in de- 
feating the relief asked. In such a suit no affirmative re- 
lief is accorded affirmatively to the individual defendants. 
The sole question is whether the bell is sustainable. The 
decree against the defendants bound them jointly. 


Hampton vs. Ronse, 13° Wall. 187. The defendants 
claimed under one and the <n ile, ana ene defense Was 
joint as was the judzmert. 

Stimpson vs. Greeley, 20 Wall., 152. The action of eject. 
ment was brought avainat nine defendants. eigut of whom 
were tenants of Simpson, the remaining defendant. They 
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Enno To Circuit Court or THE UNITED STATES FOR THE 
NORTHERN District or Texas aT Waco. 


Brief of Defendants in Error. 


I. 


The general statement of the nature and result of this 
suit, set out in the brief of —— in error on pages 1-6 is, 
in the main, correct. 


We will consider each of plaintiff in error’s assignments 
of error, in the order in which the same are discussed in his 
brief, beginning with the second, pages 10-14 of the same. 


II. 


Discussion of second assignment of error pages 10-14 
plaintiff in error’s brief. 


This assignment reads : 


(2.) “ The court erred in striking out the defendant's 
plea in abatement for want of proper parties.” (See 
page 7, plaintiff in error’s brief.) 


In addition to what is shown in plaintiff in error's state- 
ment of the contents of the plea in abatement (pages 10, 
11 of his brief ), the plea, after naming numerous persons 
alleged to be in adverse possession of portions of the land, 
goes on and states “ besides many others too numerous to 
mention, and in another place “ besides a great number of 
otherstoo numerous to mention,” and 1n another place, “ said 
several parties are numerous, viz: more than five hundred.“ 


(Record, p. 51.) 


Ist. As to the alleged necessity of making other persons 
than the defendant, E. G. Hanrick, alleged in said plea to be 


in adverse possession of portion of the land in controversy, 
parties to this suit. 


REMARKS. 


The court will bear in mind that this plea in abatement 
does not define by metes and bounds the extent of E. G. 
Hanrick’s claim of title, and for this reason alone nothing 
said in his brief, pages 12, 18, on this point is applicable to 
the issue presented: 

Again, the plea in abatement was filed too late. 

The bill of exceptions does not show that the plea was 
filed in the due order of pleadings as required by article 
1262 R. S., 1879, Laws of Texas, which read as follows: 
The defendant in his answer may plead as many several 
matters, whether of fact or of law, as he shall think necessary 


enable them to avoid the same in anoth 
Niea does not attempt to bet ont the narmee all the part 


The in abatement was fatally defective since it did furnish | — below 
. N to = defect 


suit, or by ea 
alleged to be in adverse ion of the land. Neither does 

magstive the f but that said parties held amicably with cn ot of raul te the pla 
| they claimed the undiv 
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* * provided that he shall file them all at the same time 
and in the due order of pleadings.” This plea was filed 
April 8, 1883, after the suit had been pending since Feb. 


13, 1880, more than three years. While the defendant, E. 


G. Handrick, filed general and special demurrers and a 


general denial April 6, 1880, nearly three years before. 


(Record pp. 5, 6.) 

Again, the action of trespass to try title in Texas is not 
strictly an action of ejectment. It is what its name indi- 
cates, simply an action to test title. It can be brought against 
a claimant out of ion ‘ay, ja. ‘possession. In Titus vs 
Johnson, 50 Texas, page 288, the court says; “That he may 
elect to consider himself ousted and bring suit against an 
adverse claimant of the land, even though sugh claimant 
has never been in actual possession of it, is equally well 


settled.” 


— 


The plea contains no reference to the disclaimer of title 
as to portions of the land described in plaintiff's petition, filed 
by defendant below. It does not attempt to set out the 
metes and bounds of the tracts alleged to be held adversely by 
other parties. No judgment was sought to be recovered as 
to them. 

No reason founded in principle or authority can be given 
for holding them to be necessary or even proper parties. 
See appendix B for farther discussion of this plea in abatemeut 


2d. The heirs of James Hanrick, holding the remaining 
undivided one-third interest, were not necessary parties. 


AUTHORITIES. 


On death of ancestor his real estate descends and vests in 
his heirs, and they hold it as tenants in common. 


At common law, tenants in common could not join in 
ejectment. (Freeman on Co-tenancy and Partition, §§ 841, 
842, 881; and in Poole vs. Fluger, 11 Pet., 185, some doubt 
was expressed as to whether tenants in common could join 
in ejectment.) 

In Alexander vs. Gillian, 39 Tex., 286, where the other 
heirs were not joined the court says: 


“ Admitting that he, ( the plaintiff ) was only a ten- 
ant in common, having succeeded to Henry’s share with 
the other children and heirs of Henry Austin, Sr., he 
might maintain the action of trespass to try title.” 
(See also Craft vs. Rains, 10 Tex., 519; Grassmeyer 
vs. Bisom, 18 Tex., 767; Walrus vs. McGrew, 16 Tex., 
511; Riley vs. Jameson, 14 Amr. Dec., 324. 


In Hanrick vs. Hanrick, 63 Tex., 622, these same heirs of 
James Hanrick brought suit against this same defendant 
below, E.G. Hanrick, without joining their co-heirs, and re- 
covered judgment, which was affirmed by the supreme court. 

See also Pilcher vs. Kirk, 55 Tex., 208. 
Stovall vs. Carmichael, 52 Tex., 390. 


Waring vs. Crow, 11 Cal., 388. 


III. 


Discussion of the third assignment of error, see pages 14 
-24 plaintiff in error’s brief. 


Statement. 


The bill of exceptions on wich this assignment of error 
is predicated shows the refusal of the court below to sustain 
plaintiff in error’s motion to dismiss “ this cause, because it 
appears from the pleadings of plaintiffs that this court has 
no jurisdiction to hear and determine the matters in contro- 
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versy, and that plaintiff's right, if any they have, is a mat- 
ter cognizable only in a court of equity.“ Record, p. 52, 53.) 

As the decision on this writ of error, will, in our opinion, 
turn on this assignment, we will here first make an epito- 
mized statement of the facts and issues involved in it. 

The petition of plaintiffs below, on which they went to 
trial, showed that one Edward Hanrick died in 1865, seized — 
of the land in controversy. His heirs consisted of two 
brothers, James and John Hanrick, a sister, Elizabeth, other- 
wise Eliza O’Brien, and a nephew, E. G. Hanrick, who was 
the defendant below. John Hanrick died in 1871, intestate, 
unmarried and without issue, and James Hanrick died in- 
testate in 1875, leaving children who were not made parties 
to the suit, so that thus a third interest in the land was 
owned by Elizabeth O’Brien, another third by the heirs of 
James Hanrick, and the other third by the defendant be- 
low, E. G. Hanrick. | 

In April, 1878, said Elizabeth O’Brien conveyed her in- 
terest to Eliza M. O’Brien, one of the plaintiffs below, and 
wife of the plaintiff Philip O’Brien, she “being then the 
daughter-in-law ” of the said Elizabeth O’Brien, and “said 
conveyance having been made for her separate use and ben- 
efit.” (Record, p. 12.) In November of the same year the 
said Eliza M., joined by her husband, Philip, conveyed half 
of her interest to her co-plaintiff William Brady. The 
prayer was for a judgment against E. G. Hanrick for an un- 
divided one-third interest in the lands in controversy. 

On the day before the trial began, Wharton Branch and 
John B. Sargent intervened, claiming to be the owners of 
the interest in the Jands which plaintiffs below were seeking 
to establish. (See pages 7¥5 of defendant in error’s motion 
to dismiss, herein filed, for extracts from the statutes of Texas 
authorizing such chuse-on intervenor’s part.) 

Branch and Sargent by their pleadings claimed to be the 
owners of she interest sued for on these grounds, viz : 


In 1870 said Elizabeth O’Brien and John and James Han- 
rick, being, as before stated, respectively the sister and 
brothers of Edward Hanrick, deceased, executed and de- 
livered to said Philip O’Brien, husband of said Eliza M. 
O’Brien, a power of attorney authorizing him in usual terms 
to sue for and sell their interest in the lands in controversy. 
That by virtue of the power of attorney, said Philip 
O’Brien in Feb., 1878, conveyed the land in controversy to 
intervenors; hence they claimed title to it under deeds 
prior in date to the deeds from Elizabeth O'Brien, under 
which the plaintiffs claimed. (R., p. 20, 21.) 

Thereupon the plaintiffs below filed a supplemental pe- 
tition, in which they set out this power of attorney in full, as 
well as the conveyances to Branch and Sargent under the 
same. By this supplemental petition defendants in error 
sought -to avoid the force of these deeds to Branch and 
Sargent, on the ground that the same were void, for three 
reasons, viz.: 


lst. Because the execution of the deeds, for the considera- 
tions for which they were in fact executed, were unauthor- 
ized by the power of attorney. 

2d. Because the same were but escrows, and their de- 
livery was procured by fraud. 

8d. Because the execution of the same was procured by 
fraud. 


Our Counter Proposition 


under this assignment of error is, that even if the allega- 
tions in the supplemental petition were insufficient to avoid 
the deeds to Branch and Sargent in a court of law, and that 
these deeds must be held valid in a court of law, neverthe. 
less there still remained a fractional legal interest in the 
plaintiffs, which, in any event, they were entitled to recover 


on the trial below, and hence the court did not err in re- 
fusing to dismiss said cause 


Statement. 


The supplemental petition alleged that in the early part 
of the year 1878 “it was thereupon agreed by and between 
the said Philip O’Brien, John B. Sargent, and one William 
Jenkins, that the three following described conveyances 
should be executed: First, that the said Elizabeth O’Brien, 
of Ireland, by her agent, the said Philip, should convey to 
the said Jenkins all her interest in said estate and land in 
Texas. Second, that said Jenkins should then immediately 


| convey to the said Eliza M. O’Brien, wife of said Philip, 


all the interest in said estate and lauds acquired by him, the 
said Jenkins, by virtue of the conveyances referred to next 
above. Third, that said Eliza M. O’Brien should then oon - 
vey to defendant, Sargent, one-half of the undivided inter- 
est in said lands acquired by ber by virtue of said convey- 
ances referred to next above. It was also then and there 
agreed by said parties that the first and second of said con- 
veyances should be without good or valuable consideration, 
and the consideration of the last-named of the same, to wit: 
said conveyance to Sargent, should be an agreement on the 
part of said Sargent to furnish all the money necessary for 
establishing, by legal proceedings, the interest of said Eliza 
M. O’Brien in and to said land, and also to furnish board 
and lodging for said Philip and wife during the pendency 
of said litigation without reimbursement till the same should 
be settled.” It was alleged that such deeds were in fact 
executed in pursuance of this agreement (Record, p. 26, 27), 
on Feb. 1, 1878. 

Counsel for plaintiff in error is mistaken in stating in 
his brief (page 17) that the deeds above referred to pur- 
ported to convey “all of said land.“ Each of them were 


but quit-claim deeds, purporting simply to convey such 
interest, or fractional part of an interest, as the grantors 
had in the lands. (Record, page 37, and pages 26, 27.) 
We make 


The Point Here 


That the pleadings show that no legal title whatever was 
vested in Sargent by these conveyances to and under Jen- 
kins. The power of attorney did not authorize the con- 
veyance to Jenkins for trust purposes, much less did it 
authorize the conveyance to Sargent in consideration in 
part of boarding the agent Philip and his wife. (See copy 
of power of attorney, Record, p. 42.) 


: AUTHORITIES. 
Dafonot vs. Westherman, 10 (al., 354. 
Morrill vs. Kane, 22 How., 81; Phelps vs. Harris, 11 


Otto. 876: Mechanics’ Rank vs. Bank, 5 Wheat., 337. 
Holton vs. Smith, 7 N. H., 446. 


For a further discussion of extent of the agent’s author- 
ity under this power of attorney, see Appendix A. 


Further Statement under this Counter-Proposition. 


The pleadings next show that in pursuance of the agree- 
ment, on Sargent’s part, to furnish all the money necessary 
to carry on said legal proceedings, Sargent and Philip 
O’Brien visit Galveston. Here, “said Branch informed 
them that said apparent conveyance from said Elizabeth 
O’Brien, of Ireland, by her agent Philip, to Jenkins, was 
void, for the reason that the same was unauthorized by the 
terms of said power of attorney.” (Record, p. 27.) That 
on the 14th day of February, 1878, in consideration of an 
agreement on the part of Branch and Sargent to procure 
and furnish money for the prosecution of said legal pro- 
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ceedings, and to provide board for Philip and wife pending 
the same, the deeds described in Exhibits X and Y (pages 
89 and 40, Record), were signed by Philip O’Brien (Record, 
p. 8). At the time of the signing of these deeds, as shown 
by the pleadings (R., 12) John and James Hanrick were 
dead, and of course the power. was revoked as to them. 
The power of attorney did not authorize the agent to con- 
vey any particular tract of land, or any particular interest 
in the same, but simply such interest as the principals ‘ 
might have in the lands pertaining to the estate of Edward 
Hanrick, deceased (Record, p. 42). At the time of the 
execution of these deeds, Elizabeth O’Brien’s interest was 
an undivided one-third interest. The 


Point Here 


Is that this deed to Branch, taken in connection with the 
power of attorney, could not be construed, under any cir- 
cumstances, to convey more than one-fourth of Elizabeth's 
one-third interest, and the deed of Sargent, executed on 
the same day (Feb. 14, 1878), could not be construed to 
convey more than one-half of her third interest. This 
deed reads “one undivided one-half interest .of, in, and to 
all the property of the estate of Edward Hanrick, deceased. 
situated in the State of Texas, to which we are in any way 
entitled.” This would leave in Elizabeth O’Brien (} of 3 
— 1-12; of $— 3; 1-12 plus 1-6 — 3-12 — 4; 3 —} 
— 1- 12) at least an undivided one-twelfth interest. 


6,000 for which this sult at les con 
— tae deeds to Branch and Sargent could 


not be questioned ia 2 Court of lam. | execution of these decds 
constituted one and the same transaction. (Rec. p. 30.) 


It thus appears that there neces<arily remained in Eliza- 
beth 3 of Ireland, a small undivided interest, after 
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the execution of the deeds to Branch and Sargent, under 
the power of attorney, whether these deeds were void or 
not And this interest she could convey to whomsoever 
she pleased. 

The pleadings of plaintiff below did not show that Eliza 
M. O’Brien, wife of Phillip O’Brien was ö 


Estopped 


by any covenants of warranty : 


Ist. Because it was not shown by the pleadings that she 
ever personally executed such a deed as would thus estop 
ber. Ia her deed to Sargent of date February Ist, 1878, 
referred to by plaintiff in error on page 21 of his brief, she 
simply conveys “one undivided half of all my right, title, 
and interest in and to the following described land.” (Rec- 
ord p. 84.) , 

2d. Because she, Eliza M. O’Brien could not authorize 
her husband by power of attorney to convey her interest 
in lands, much less to bind her by covenants of seiz 

Clark vs. Mumford, 62 Texas, 531. 


8d. Because it is alleged in the pleadings that the prop- 
erty was conveyed to Eliza M. O'Brien for her separate use 
and benefit (Record p. 12.) See post page. 

4th. Because it is impossible to ascertain from the instru- 
ment the extent of the interest which O’Brien intended 
personally to warrant, and a warranty is not binding unless 
extent of interest warranted is clearly evident. Van Rense- 
seler vs. Kearney, 11 How., 325; Legal title does not pass 
by estoppel, unless conveyance is of a precise or definite 
legal interest. Gilmer vs, Poindexter, 10 How., 257. 

5th. Because doctrine of estoppel can have no application 


in this case, because pleading show that Branch and Sargent 
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were aware of the death of James and John Hanrick at 
time deeds were executed, and of the fact that land was in 
adverse occupancy. (Record, p. 32, Sec. 19.) 

Where the condition of title is known to both parties, 
or both have the same means of ascertaining the truth, 
2 3 no estoppel.” Brant vs. Virginia Coal Co., 93 U. 

6th. Because no consideration was ever given by either 
Branch or Sargent on which to base an estoppel, and because 
of their fraudulent practices in obtaining said deeds. (Rec., 
p. 88, Sec’s. 21, 22, 28, 24 and page 35, Sec. 28. 


Again, the allegations show beyond possibility of dispute 
that the deed to Sargent, at least, of dgte February 14, 1878, 
was 


An Escrow. 


The supplemental petition recites that Philip O’Brien 
agreed to sign this deed and the one to Wharton Branch, 
provided the same should not ‘take effect as deeds, or be 
recorded or otherwise used as such until said Branch and 
Sargent had instituted, in good faith, said legal proceedings. 
That Branch then proposed to Philip that he should sign 
and acknowledge them, and place them in his, Branch’s 
hands, with the understanding that “they should not be 
recorded or take effect as deeds, or be in any way used as 
such until the said Sargeant should remit him, Branch, 
money enough to institute all necessary suits, etc., etc.” 
That this was agreed to by Sargent. The petition reads 
“and so the said Philip did“ * * sign and acknowl- 
edge said instruments and place them in Branch’s hands 
for the purposes aforesaid on said representations; nor was 
said jnstrument in favor of Sargeant, referred to next above, 
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ever delivered by the said Philip to Sargent, nor did he, 
the said Philip, ever authorize any one to deliver the same 
to Sargeant or to place the same on record (Record p. 31). 
It is further recited that both Branch and Sargeant failed 
to institute or cause to be instituted said legal proceedings, 
or to take any steps whatsoever for the purpose of estab- 
lishing the title. That Sargent failed and refused to ad- 
vance said money, etc., etc. (Record, p. 35, 36), where the 
facts recited negatived any authority on the part of Branch 
ever to have delivered the deed to Sargent. 


Authorities. 


That a deed is but an escrow, may be established by parol 
evidence. 


That in case of an escrow no legal title passes till deed is 
delivered. 


That unauthorized delivery does not pass the title. Cal- 
‘houn Co. vs. Emigrant Co., 98 U. S., 124. Well established 
that plaintiff is entitled to recover a less interest than that 
sued for. Williams and Guyon vs. Davis, 56 Tex., 250, and 
authorities there referred to. Hatchinys vs. Bacon, 46 Tex., 
414. stark vs. Barrett, 16 Cl., 288. 


Since this, the third assignment of error is defeated by 
showing that plaintiffs below did in fact have an undivided 
legal interest in the land in controversy, however small such 
interest was, and that hence it was not error to refuse to 
dismiss their case, we do not think it necessary to discuss 
the merits of the three grounds (supra, p.) on which 
plaintiffs below sought to avoid in toto the effect of the 
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18 
deeds to Branch and Sargent ; out of an abundance of eau - 
tion, however, we present s full discussion of the subject in 
appendix A hereto annexed. The grounds which we main- 
tained in the court below on these points being that the 
deeds were void. First, because the execution of the deeds 
in consideration in part of boarding the agent and his wife 
was a fraud upon the principal, and unauthorized by the 
terms of the power of attorney, as well the execution of the 
same in consideration of legal services to be rendered and 
costs to be incurred, being unauthorized by the terms of the 
power of attorney ; Second, because the deeds were but. es- 
crows, and the delivery of the same was procured by fraud; 
and Third, because the execution of the deeds were procured 
by fraud. 


« & 
Se 


IV. 


Discussion of fourth assignment of error, page 24 plaintiff 
in error’s brief. : 


Statement. 


This assignment calls in question the action of the court 
in overruling the exceptions filed by the defendant below 
to plaintiff's said supplemental petition. (Record, p. 53.) 

There are seven exceptions in the bill, and we will con- 


sider them sertatim. 


“1st. The said plea shows no right in plaintiffs to have 
the relief prayed for.” 


REMARKS. 


No relief was prayed for in the supplemental petition, 
other than a judgment against the defendant, E.G. Hanrick, 
and the intervenors, Branch and Sargent, for a third interest 
in the land described in plaintiff’s petition. 


“2d. The plaintiffs in said plea claim by a new and dif. 
ferent right from that set up in their original petition.” 


(R., 58.) 
REMARKS. 


Plaintiffs below, in their original petition, claimed a third 
interest in the land in controversy under a deed from Eliza- 
beth O’Brien, dated on the —— day of „1878. (R., 
p. 2.) They claimed under the same deed in the amended 
and supplemental petition. (R., p. 12.) 


“8rd. Said plea shows that plaintiff did not have, when 
this suit was brought, any legal title to the premises sued 
for. (R., 53.) 


* 


REMA RRS. 


As shown in the discussion of the third assignment oferror, 
a legal title to at least a portion of the interest inherited by 
Elizabeth O’Brien was shown by the pleadings of plaintiffs 
below. ; 


“4th. Said plea attempts to join an equitable action to 
cancel deeds outstanding in Sargent and Branch, with an 
action at law for the possession of land brought against this 
defendant.” (R., 53.) 


REMARKS. 


Nothing is said in the pleadings of plaintiffs below rela- 
tive to the cancellation of any deeds, nor is any relief of an 
equitable nature prayed for. 


— 
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“5th. The said plea in no manner connects this defend - 
ant with the charges of fraud and failure of consideration 
alleged in said plea against Sargent and Branch.” (R.. 58.) 


REMARKS. 


Nonsense. Plaintiffs below, in their pleadings, did not at- 
tempt to avoid the effect of the deeds to Branch and 
Sargent on the ground of failure of consideration, or fraud 
relative to the consideration, or on any equitable grounds. 


“6th. The alleged equitable right set up in said plea is 
a State demand.” (R., 58.) 


REMARKS. 


9 @ 


Sheer nonsense, 


V. 


Discussion of fifth assignment of error, (page 24 Pl't'ff in 
Error's Brief.) 


Statement. 
This assignment of error reads as follows: 


“The Court erred in admitting in evidence the deed pur- 
porting to have been executed by Eliza O’Brien, of Ireland, 
to Eliza M. O’Brien, one of the plaintifts: 

“1st. Because the said deed, so far as the same was pro- 
pounded as the deed of Elizabeth O’Brien, had been im- 
peached as a forgery by the affidavit of Wharton Branch, 
a party to the record. 

“2d. Because said deed did not purport to be the deed of 
Elizabeth O'Brien, nor did the same purport to vest title in 
Eliza M. O’Brien to hold as her separate property. 


gd. Because of the unexplained erasures and changes 
appearing on the face of said d 


First Counter Proposition. 


No error is shown in admitting the deed over the affida- ; 
vit of forgery: 1st. Because the bill of exceptions does not + 
show that the affidavit was filed three davs before the trial | 
began. On the contra: y the bill shows that the affidavit eg 
was made on the 4th day of April, 1888 (Record p. 62), | 
and that the deed was offered in evidence on the 6th day of 4 
April, 1888. (Record p. 56.) The judgment bears date 4 

| 


April, 6, 1888. (Record p. 47.) 
5 REMARKS. 


The Supreme Court of Texas, in construing Art. 2257, 
set out in plaintiffs in error’s brief, expressly hold that ry 
the affidavit of forgery must be made three days before the 
trial begins. Hammond vs, Connolly, 68 Tex., 62. For a full 
discussion of this point, should the Court care to look into 
it further, see Appendix B. 


Second Counter Proposition. 
y 
The Court did not err in admitting in evidence the deed 
for the purpose of proving the allegation in our petition 
that Elizabeth O’Brien, the sister of Edward Hanrick, de- 
ceased, conveyed her interest to Eliza M. O'Brien. 


REMARKS. 


The deed recites that she, the said Eliza O’Brien, is the $ 
sister of Edward Hanrick, deceased. (R., 57, middle of page.) 3 
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If the person who is thus described in said instrument 
actually signed her name to it, and executed the same, it is 
immaterial whether she signed her name in full or how she 
spelled it. The certificate of acknowledginent and proof 
of the subscribing witness, Martin O’Brien, name her as the 
person described in the deed. (R., p. 59.) It was competent 
for the Court to admit the deed in evidence and permit us 
to establish the identity of the party by parol evidence. 
This the Court, in fact, did, and submitted this issue to the 
jury io his charge. (Bottom of page, R., p. 97.) Difference 
in names Amelia fur Permelia. Ganier vs. Cotton, 49 
Tex., 118; “Sophia” when name was “ Mary,” Cordia vs. 


Cage, 44 Tex., 585. 


Neither did the Court err in admitting the deed, because 
of our allegation that the conveyance was made for the 
separate use and benefit of Eliza M. O’Brien. 


STATEMENT. 


The deed is in favor of Eliza M. O’Brien, wife of Philip 
O'Brien, and recites, but a consideration of one dollar, and 
purports to convey the interest inherited by the grantor as 
a sister of Edward Hanrich, in over 160,000 acres of land. 
(Record p. 57.) 

The petition alleges that the property was conveyed to 
Eliza M. O’Brien for ber separate use and benefit, she being 
the daughter-in-law of the said Elizabeth O’Brien. (R., 12.) 


AUTHORITIES. 


If deed is taken in name of wife, it will be presumed to 
be * separate use and benefit. Smith vs. Strahan, 16 


Tex., 814; Story vs. Marshall, 24 Tex., 885; Dunham vs. 
Chatham, 21 Tex., 282; Higgins vs. Johnson, 20 Tex., 389. 

Parol evidence always admissible in such cases to show 
real intention. Baker vs. Baker, 55 Tex., 577. 


Third Counter Proposition. 


The Court did not err in admitting the deed on account 
of the unexplained erasures because the alterations were 
immaterial. 


REMARKS. 


The effect of the deed would have been the same whether 
the name had been originally written Elizabeth or “Eliza” 
in the deed. The erasures being immaterial and not shown 
to have been fraudulent will be presumed to have been 
made at the time of the trial of the execution of the deed, 


with the consent of the grantor. 


AUTHORITIES. . 


That immaterial alterations will not vitiate deed. 1 
Green on Evidence, 564, note. appott’s Trial Ev., v. 008. 

Whether alterations are material, or not question of law 
for Court. Steel vs. Spencer, 1 Pet., 552. 

Again, since by Texas practice Art. 2,257, set out in 
plaintiff's brief page 25, deed is admissible unless impeached 
by affidavit of forgery in the absence of such affidavit, the 
deed is admissible even though alterations are material, 80 
expressly held in Fitch vs. Boyer, 51 Tex., 847. This is 
the established rule: 1 Greenleaf on Evidence, 564, note; 

Walton vs. Start, 5 Gilm., 252. 


= 


* 
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Discussion of sixth assignment of error, pages 7 and 26 1 
Plaintiff in Error's brief. „0 


Counter Proposition. 


It is the established rule in Texas that, except us to in- 
nocent purchasers and creditors, parol evidence is admissible 
for the purpose of showing that the consideration of a deed 
to a wife was love and affection, and that deed was one of 
gift. See Supra. “0 


VII. 


Discussion of seventh assignment of error, pages 8 and 28 
Plaintiff in Error’s brief. 


First Counter Proposition. 


The Court did not err in refusing to give the charge re- 
quested, because, on these points, at least, the charge re- 
quested contained a gross misstatement of the law, viz: 


The charge contained this clause: “Or if you are not 
satisfied from the evidence that said erasures were made at 
or before the time said deed was executed, then you will 
find a verdict for the defendants.” (R. p. 63.) 


2 
r 
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The second charge, page 68, Record, is also erroneous. 
First. Because, as shown by the authorities referred to, supra 
the deed from Eliza M. O’Brien to Eliza O’Brien, was not 
prima facie a deed to community. Second. Because the 
title, in no event, passed by estoppel to Branch and Sar- 
gent for reason shown on ante pages of the bill 
not showing what evidence was introduced in support of 
our allegations on that point. Third. Because this charge 
is but an abstract statement of what is claimed to be a legal 
proposition, and contains no directions showing what the 
jury should do in case the proof did fail to satisfy them, 
etc. 


AUTHORITIES. 


“When instructions are asked in the aggregate, and there 
is anything exceptional in either of them, Court may re- 
ject all. R. R. vs. Horst, 93 U. S., 291; Worthington vs. 
Mason, 101 U. S., 149; U.S. vs. Hough, 103 U. S., 71. 

Again the exception was taken in mass to the action of 
the Court in refusing these series of charges, some of which 
were unquestionably incorrect. 


AUTHORITIES. 


When the exception is to a series of propositions in the 
mass, it must be overruled if any proposition be sound. 
Johnson vs. Jones, 1 Black, 209; Rogers vs. Marshall, 1 
Wall., 644; Harvey vs. Tyler, 2 Id., 828; Lincoln vs. Claf- 
kin, 7 Id., 182; Beaver vs. Taylor, 98 U. S., 46; Moulor 
ws. Ins. Co., 111 U.S, 335. 
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Second Counter Proposition. 


The Bill of Exceptions shows that the Court did in fact 
submit the issue to the jury as to whether the person who 
signed her name to the deed as Eliza O’Brien, was the per- 
son described in the petition as Elizabeth O’Brien, the sis- 
ter of Edward Hanrick, deceased. 


Statement. 


The bill contains this language : 


“ But the Court refused * * *. to submit any of said 


issues to the jar , except only the question as to whether 
the said Eliza O’Brien and the said Eliza O’Brien, are 
one and the same person.” (Record, p. 64.) 


There was no evidence before the jury authorizing the 
Court to submit the issue of forgery. 


Statement. 


The record does not show that any evidence was intro- 


_ duced to the jury on the question of forgery, except the 


affidavit of forgery filed by Wharton Branch. There was 
evidence addressed to the Court on the subject preliminary 
to the introduction of the deed, but none whatever to the 


jury. (See R p. 62.) 


AUTHORITIES. 


It has been expressly held in Texas, that filing affidavit 
of forgery is insufficent to raise issue of forgery before the 
jury. Cox vs. Cock, 59 Tex., 521. 


VIII. 


Disoussion of the eighth Assignment of Error, pages 7 and 
28, Plaintiff in Error’s brief. 


First Counter Proposition. 


This assignment of error cannot be considered by the 
Court, because it is too indefinite. It does not show how or 


why the Court below erred in refusing to instruct the jury 
to find for the defendants. 


Ground for — BY 
stated below: Kline vs. 
Wileon ve. MoNamer, 13 12 Otto, 872, — ee te 9 Wall. 127. 


Tt is possible that the defect in this assignment of error 
is cured by the statement on page 83 of Plaintiffs in Error’s 
brief, to the effect that the testimony sustains two grounds 
on which the Court should have directed a verdict for the 


defendants. 
We will therefore discuss these two grounds. 


Second Counter Proposition. 


4 Ius alienage of Elizabeth O’Brien, when descent was 
| cast, was not a bar to plaintiff’s right of action. (See Plain- 
2 tiff in Error's brief, p. 88). 


REMARKS. 


Since the iustitution of this suit, the Supreme Court of 
the State of Texas, in three cases, has expressly decided this 
question in our favor. We do not deem it necessary to 
waste the time of the Court in discussing it further. But. 

_ ee0-Appendix.C for an argument on the subject. 


AUTHORITIES. 


* 
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* Hanrick vs. Hanrick, 51 Tex., 101; 
| Hanrick vs. Hanrick, 81 Tex., 60; 
Hanrick vs. Hanrick, 63 Tex., 622, 
a * 
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“Decisions of State Courts on the construction of their 
own constitutions and statutes, if settled by the highest 
court, will be followed in these courts. 

Luther vs. Borden, 7 How., 1; 
Nesmith vs. Seldon, 7 Id., 812; 
Webster vs. Cooper, 14 How., 488; 
: J Gilpeke vs. Dubuque, 1 Wall., 175; 
3 Randall vs. Brigham, 7 Wall., 523; 
Township vs. Marcy, 92 U. S., 289. 
5 Township vs. Perkins, 94 U. S., 260; 
Fairfield vs. Gallatin County, 100 U. S., 47; 
Post vs. Supervisors, 105 U. S., 667. 


Under no circumstances does the proof show that the 
plaintiffs below did not have at least a small fractional 
legal title, to the extent of which, in any event, they were 
entitled to recover. (See Plaintiff in Error’s brief, p. 51.) 


REMARKS. 


We have already fully presented this subject in our dis- 
cussion of the third assignment of error, ante page 4. 

In view of what is their show, particularly in regard to 
the deed from O’Brien to Sargent, of date Feb. 14, 1878, 
being an escrow (see ante page 11); in view of the fact 
that “evidence was before the jury tending to sustain the 
allegations in plaintiff's supplemental petition” (Rec., p. 82), 
it would manifestly have been improper to have charged 
the jury to find for the defendants. Such fractional undi- 
vided interest as plaintiffs below showed themselves then 
seized of, they were entitled to recover, no matter how 
small. : 

The simple question as to whether the allegations in our 
supplemental petition, in support of all of which evidence 
was introduced, were sufficient to avoid the force of the 
deeds to Branch and Sargent in whole, is not raised by a 
single bill of exception, but out of abundance of caution 
we discuss it fully in Appendix A. 


Discussion of the Ninth Assignment of Error, pp. 8-54, 
Plaintiff in Error’s Brief. 


Counter-Proposition. 


The court did not err in withdrawing from the jury the 
claim of title set up under the deed from Geo. E. Lane, 
because the defendant below was estopped from setting it up. 


STATEMENT. 


Defendant, E. G. Hanrick, for the, purpose of showing an 
ad verse title to a portion of the land in controversy in bim- 
self, introduced the deed, or more properly speaking the re- 
lease for Geo. E. Lane to E. G. Hanrick, dated Feb. Ist, 
1877, reciting the fact that he, Lane, had acquired all the 


title of Chambers’ estate to that portion of the Ataracio de 
La Serda grant in conflict with the Chambers’ grant, “ and 
not before the date of my said deed conveyed by Chambers 
in his lifetime, or by his administratrix since his death, esti- 
mated to contain about 12,000 acres; and whereas E. G. 
Hanrick claims to own said land under the said La Serda 
title, and in compromise and full settlement of the pending 
litigation has conveyed to me 2,800 acres of said 12,000 
acres by his deed of this date.” (R, 76.) 


“ Now, therefore, in consideration of the said conveyance 
and the facts hereinbefore stated, I, Geo. E. Lane, have 
granted, bargained, sold and conveyed by way of quit-claim, 
and by these presents do grant, bargain, sell and forever 
quit-claim unto the said E. G. Hanrick, all that part of the 
before mentioned tract of about 12, 000 acres, save aud except 
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the said tract of 2,800 acres * * * * to have and to 
hold all and singular said premises unto him, said E. G. 
Hanrick, his heirs and assigns forever.” (R,, 76.) 


The bill shows (R., 96) that in 1860, Edward Hanrick, 
deceased, instituted suit in the United States Circuit Court 
at Austin against the said T. J. Chambers and others, to re- 
cover that portion of the La Serda grant in conflict with the 
T. J. Chambers grant, including the land referred to in the 
release from Lane to E.G. Hanrick. Thatin January, 1867, 
the death of Edward Hanrick, deceased, was suggested and 
the suit was revived in the name of E. G. Hanrick as “sole 
heir and administrator.” That in 1874, judgment was ren- 
dered in favor of the defendants from Which J udgment E.G. 
Hanrick, administrator, as aforesaid, @resented-a writ of er- 
ror to the Supreme Court of the United States, where it 
was dismissed on Oct. 12, 1877, for failure on the part of 
plaintiff in error in that cause, E. G. Hanrick, to prosecute 
the same. 

It also appears that E.G. Hanrick was in possession of 
the property at the time of the dismissal of the writ of 
error, and at the time of the execution of the release from 
Lane, and was administrator of the estate of said Edward 
Hanrick deceased. It will be observed that the writ of 
error was dismissed Oct. 12, 1877 (R., 96), eight months 
alter Feb. 1, 1877, the date of the execution of the release 
from Lane to Hanrick. 

It thus appears simply that E. G. Hanrick, while admin- 
istrator of the estate of Edward Hanrick, deceased, the 
common ancestor, and while suit was pending against 
Chambers’ estate, made a compromise with Lane, the 
owner at that time of the Chambers’ title, and permitted the 
suit to be dismissed, he (E. G. Hanrick) being then in pos- 


session of the land in controversy. 


_ 


7 | 

That E. S. Hanrick, under these circumstances, was es- 
topped from setting up this release is too clear for argu- 
ment, so it seems to us. 

The consideration of the deed, or release rather, from 
Lane to E. G. Hanrick, as recited in the deed itself, was a 
compromise. The facts in evidence with it show that it 
was simply an agreement to abandon the writ of error which 
E. G. Hanrick, as administrator, was prosecuting for the 
estate of Edward Hanrick deceased. Eliza O’Brien one of 
the heirs of Edward Hanrick, by acquiescing in that aban- 
donment, contributed as much to the consideration of that 
deed as E. G. Hanrick did. 
dN D~hereto-attached:—- 


X. 


Discussion of the tenth assignment of error, page 9 and 
54, Plaintiff in Error’s brief. 


First Counter Proposition. 


If there was error in withdrawing said deed from the 
jury, the same has been cured by the remittitur, filed in this 
Court on the day of , 1886, in these words: 


a) E. G. Hanriok, Plaintiff in Error 

ie v8. ' 
‘a 1 ELIzA M. O'BRIEN et al., Defendants in Error. ö g 
5 . 2 Comes W. H. Patrick, administrator of the estate of Eliza 

a 13 M. O’Brien, deceased, and William Brady and Philip O’Brien, 
Be he. by their attorneys of record Brady & Ring, and in favor of 

4 8 5 the plaintiff in error and Wharton Branch and John B. 
45 8 Sargent, remit so much of their judgment rendered in this 
. cause in the court below on the 6th day of April, 1888, as 
ce gives them an interest in the land described in said deed 
a * from Edward Hanrick to Falls County, Texas, of date 

a. Sept. 1, 1854; and also in the land described in said deed 

ite for Edward Hanrick to B. G. Sheilds of date Sept. 4, 

2 1854, in and moves the Court reform said judgment by adding 

= to the same, after the words “ which said tract of land was 

aS granted to Mathew R. Williams as attorney for said An- 

25 ue 2 tanacia de la Serdo, on the day of „A. D. 1888 ” . | 
99 the following words, to wit: “ From the tract of land next . 
2 ö N above described, however, shall be deducted the two follow - 

a ing described tracts, viz.: (here follows the deseription of 3 | 
1 the tracts of land described in said deeds). ; 
a ia Authorities authorizing such remittiturs to be made in | 
3 Supreme Court, Bank of Kentucky vs. Ashley, 2 Pet, 827 ; 

aie Hughes vs. Union Ins., Co., 8 W., 294; 

a Miller vs. Soot, 9 Otto, 38. 8 
¥ : The Plaintiff in Error did not properly except to the 
1 . 15 action of the court below in withdrawing these deeds. 

4 3 STATEMENT. 

5 * The only thing in this bill which by any possibility could 

* 3 be construed to bear upon the action of the court below in 

an this particular, is the following: 


“To which ruling of the Court in withdrawing the said 
issues from the jury * * ® defendant * * * excepted.” 
(R., p. 98; also, see R. p. 97.) 

No charge on this point was asked by plaintiff in error 


We submit that this language was not sufficiently definite 
to inform the court below of the defendant’s intention to ex- 
cept the action of the Court in this respect. No issue was 
made in reference to this matter. 


Plaintiff in Error cannot now take advantage of this over- 
sight on the part of the court below because, Ist, the atten- 
‘tion of the court below to it was not called by requesting a 
proper charge on the subject; and, 2d, because the over- 
sight was not called to the attention of the court below in a 
motion for a new trial. 


Discussion of the Eleventh Assignment of error, pages 9 
and 55, Plaintiff in Error's brief. 


Counter Proposition. 


The bill of exceptions does not show that the plaintiff in 
error had held possession of any portion of the land in con- 


f le 


troversy for ten years preceding the institution of this suit, 
and subsequent to the 30th day of March, 1870. 

instituted; mor 
Mer doce tho bill of exceptions show when the sult Son, — EvTor. 


was any charges on the question of limitations 
STATEMENT. 


The only evidence introduced on the subject of limita- 
tions is shown on page 96. Record. The Texas constitution 
of 1869 suspended the Statute of Limitations until from 
1861 to March 30, 1870. 


The constitution reads: 


“ The statutes of limitati ons of civil suits were suspended 
by the so-called act of secession of the 28th of January, 1861, 
and shall be considered as suspended within this State until 
the acceptance of this constitution by the United States 
Congress.” Const., of Tex., Art., 12, sec., 43. Approved by 
Congress March 30, 1870. 2 P. D. Los., of Tex., 1127. 


n B page 5) . 


to the 30th of Maseh Court 


Of Counsel for Defendant in Error. 
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ArrRENDIx A. 


[Referred to on Pages 13 and 24, ante. 


— 2 0 --— 


INTRODUCTION. 


The outstanding titles in Wharton Branch and John B. Sargent 
constituted the principal defense set up by the plaintiff in error in 
the court below, except the defense of ahenage, which was subse- 
quently settled by the Supreme Court of Texas. While, as stated 
by us in our brief, pages 12, 13 and 24, ante, we are satisfied, since 
in any event there remained in the plaintiffs’ below at least a 
fractional legal interest, that no bill of exceptions taken below 
raises the question as to the sufficiency of the pleadings and proof 
to avoid 2 fofo the effect of the deeds to Branch and Sargent; yets 
out of an abundance of caution, we propose in this appendix to 
discuss the matter as thoroughly as though this Court were to pass 
upon it in rendering its decison. 


The record shows that evidence was introduced tending to sus- 
tain the allegations in the supplemental petition (R. page 97). The 
evidence itself is not set out, neither is the charge of the court 
shown on any of the issues raised by the supplemental petition; 
hence, it will, of course, be assumed that all the allegations in the 
supplemental petition were proven, and that the charges of 
the court in reference to them were correct, and the only thing to 
be considered is: Does the supplemental petition state facts suf- 
ficient in a court of law to avoid the effect of the conveyance to 
Wharton Branch and John B. Sargent, as well as the conveyance 
to Wm, Jenkins? 
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The supplemental petition shows: 


First.—That at the time of the execution of the deeds, a confi- 
dential relationship existed between the parties. Branch as the 
pretended successor of Wm. G. Hale deceased, the life lung friend 
and legal adviser of Edward Hanrick deceased, as one who had 
been employed by the deceased ancestor, Edward, to bring suits 
against adverse claimants of portions of the land in controversy 
(R. 3), asserted and claimed the existence of such relationship. 
(Sec. 3, p. 25, R.) 


Second.—That the signing of the deeds and the delivery of the 
same to Branch was procured by fraudulent misrepresentations. 


Third.—That no consideration was ever paid; no services were 
ever rendered; none of the promises made were ever fulfilled. 
All this in pursuance of a frauduient intent a deliberate plan 
and intent on their part, at the time of the execution of said deeds, 
not to comply with their said promises.” (R., Sec. 29, p. 35.) 


Argument. 


It is true that ordinarily, fraud, which is not connected with the 
signing of the instrument, cannot be shown in a court of law, the rea- 
son for the rule being, as stated by Mr. Justice Nelson in Hartshorn 
vs. Day, 19 How., 233 The difficulties are in adjusting the 
rights and equities of the parties in a court of law.” 

There are many instances, however, in which deeds have 
been held void in a court of law on account of fraudulent repre- 
sentations made in procuring the execution of the same, and we 
believe this to be the correct principle by which the apparently 
conflicting rules announced by the courts can be harmonized, viz: 
Whenever the execution of an instrument raises an equity in favor 
of the grantee or anv one else. which must be recognized and ad- 
justed before a court can properly set the sume aside, then such in- 
strument cannot be shown in a court of law to be void for fraud. 
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We believe in every instance in which evidence offered in a 
court of law to show that the execution of an instrument was pro- 
cured by fraud has been excluded, it will be found that a con- 
sideration of some character had been passed, which must be re- 
turned or adjusted. 

If no consideration has passed; if there are no equities to adjust, 
why compel an appeal to a court of equity? 

In Jackson vs. King, reported in 15 Am. Dec., on page 359, Mr. 
Justice Woodworth says: Courts of law have also a concurrent 
jurisdiction with courts of equity, where the fraud can be clearly 
established, and will relieve by making void the instrument,” re- 
ferring to Bright vs. Egmon, 1 Burr.,396; 1 Fonbl., 661. Further on 
he says: The distinction between legal and equitable jurisdi tion 
upon fraud is this: That at law it must be proved, not presumed, 
so that equitable jurisdiction may be exercised upon an instrument 
unduly obtained when a court of law could not entertain the 
question,” referring to 18 Ves., 483; Butcher vs. Butcher, I Ves. 
and B., 98. ‘ 

In Winn vs. Patterson, 9 Pet., 668, opinion by Mr. Justice 
Story, no question was made but what it was proper to show in 
an action of ejectment that the grant was void, because of false 
representations made to officer issuing it; and in The Amistad, 15 
Pet., on pa the court say: “Fraud will vitiate any, even 
the most solemn transactions, and an asserted title to property 
founded upon it is utterly void.” 

In Swaze vs. Burk, 12 Pet., 25, referred to ante, although the 
land was regularly sold at administrator's sale, bid in by the judg- 
ment creditor, and three years later conveyed by him to the ad- 
ministrator, the court held that ejectment was the proper remedy 
for the heir. In this case the fraud upon the heir being so gross 
that there were no equities to be adjusted. 

In the case at bar, not only was the fraud practiced of the grose- 
est character, not only was no consideration paid; but the vendees 
had absolutely refused to comply with their agreements, and 
abandoned the contract before Elizabeth O’Brien, of Ireland, exe- 
cuted the conveyance to her daughter-in-law, Eliza M. O’Brien, 
on the llth day of May, 1878 (R., p. 53, sec. 20; p. 35, sec. 20). 
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—— 


It would seem, indeed, a great hardship if under all these cir- 
cumstances Elizabeth O’Brien, on said Iich day of May, 1878, 
could not dispose of her interest in this estate without first institut- 
ing a proceeding in equity to cancel these deeds to Branch and 
Sargent, deeds which were in fact absolutely void. Of course, the 
right to bring such an action could not be assigned to her vendee, 
Mr. Justice. , 

Marshall in Russell vs. Clarke, Ex. 7, Chrach. 69, says: “On 
the question of fraud, the remedy at law is also complete, and no 
case is recollected where a court of equity has afforded relief for 
an injury sustained by the fraud of a person who is no party to a 
contract induced by that fraud.” 

It seems to us that every principle founded in reason and 
authority will sanction this simple rule for determining the ques- 
tion as to whether the action is necessarily equitable or not,viz: If 
there are equities to be adjusted, the deed is voidable and not 


void, and a bill in equity is the only remedy; if there are no equi - 


ties to be adjusted, the deed is void, and the fact of its being void, 
if susceptible of being fully proven, may be shown in a court of 
law. a 

In McCall vs. 1 How., 301, when heirs of McCall 
brought ejectment, and defendant claimed under, deed from 
McCall, held that evidence showing that deed was obtained by 
fraud, and showing the aged and decrepit condition of McCall at 
the time, and that the consideration was never paid, was admis- 
sible in a court of law. So in Randolf vs. Porter, 7 Watts, p. 887, 
the agent purchased land indirectly from himself, and it was held 
that ejectment was the proper remedy. 


II. 


As to the execution of the deeds for the consideration 
promised being unauthorized by the terms of the power 
of attorney. 
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Statement. 


Briefly stated, the consideration of these instruments was an 
agreement on the part of Branch and Sargent to institute and carry 
on, at their own expense, all legal proceedings necessary for the 
establishment of the principal, Elizabeth O’Btien’s rights, in her 
remaining interest in the estate; and an agreement also to board, 
or provide board and lodgings for the agent Philip and his wife 
during the anticipated litigation. No money was paid or promised, 
and nothing was ever done in pursuance of this agreement, nor 
was any claim ever set up by Branch and Sargent to any interest 
in the lands under this contract until years after its execution. 
The deeds in question not even being recorded until August, 
1881, after the Supreme Court of Texas had decided that aliens 
could take by descent (Record, p. 37, sec. 33). 

The deed to Sargent purported to Vest in him one-half of the 
interest of the principal, and the deed to Branch, one-fourth of the 
same, leaving in the principal, Elizabeth O’Brien, but one-fourth 
of the interest inherited by her (see R., p. 29-42, Exhibit X., Y. 
and Z). 


Argument. 


FIRST.—If the conveyances were unauthorized by the 
terms of the power of the attorney, — 
legal or equitable. 

Authorities. 


Morris vs. Cane, 38 How. 

Pheips vs. Harris, 10 Otts., 876. 
Mechanics’ Bank vs. Bank, 6 Wheaton, 887. 
Batty vs. Carwell, 3 John, 48. 

Allen vs. Ogden, 1 Wash. C. C., 174. 


SECON D.—The conveyances were unauthorised by the 
terms of the power of attorney. 
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Statement. 


The power of attorney (R., p. 42, Exhibit Z), authorized the 
agent to do the following acts: 


First.—In the names of his principals he could ask, demand and 
sue for their distributive share of the estate and execute receipts 
for the same. 


Second.—In their names he could enter upon and take and re- 
tain possession of their shares for their use and benefit. 


7htrd.—He was authorized “to sell, let or absolutely dispose 
of our distributive share of and in the same.” 


Fourth.—He was authorized “ to join and concur in the letting, 
sale or disposition of the same messuages or tenements, lands 
hereditaments or other real or chattel estate, with their appurte- 
nances, at such eme or fimes, and in such manner as he shall 
think proper and expedient.” 


Fifth.— To do all such acts and to take such proceedings, and 
use such lawful ways and means as he shall deem necessary to 
assert and establish our rights to all and any part of such lands, 
real or chattel estate.” 


Sixt. To execute all necessary deeds, with or without cove- 
nants of warranty. 


Seventh.—To receive and receipt for purchase money and rents. 
Ziguiu.— To settle and adjust accounts. 


Ninth.—To institute or defend suits at law or in equity, to con- 
fess judgment, suffer default and compromise the same. 


Zenth.—To do all other acts “necessary in or about the 
premises.” 


Eleventh.—To substitute any one to act in his place. 
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Authorities and Argument. 


The conveyances were executed in consideration in part of an 
agreement to board the agent and his wife pending the anticipated 
litigation. Authority to sell does not authorize agent to sell in 
payment of his own debts (Holton vs. Smith, 7 N. H., 446); or to 
transfer by way of security for his own private debts (Story on 
Agency, section 78); held that general power to mortgage will not 
sustain mortgage for benefit of third party (Greenward vs. Sprong, 
84 Barb, 7), also held that authority to sell and convey does not 

authorize transfer to third party for purpose of enabling him to 
control and protect the property. 

In executing the conveyances to Sargent and Branch, the agent, 
in effect, made a contract with them, by the terms of which they 
received a portion of the subject matter cf the power on the con- 
siderations before stated. The power of attorney nowhere, in 
express terms, authorizes O’Brien to dispose of his principals’ in- 
terests in such a contract, or to make any kind of a contract of 
this sort. Neither is he anywhere expressly authorized to dispose 
of his principals’ interest in such manner as he may deem ex- 
pedient, even if words to this effect would justify a disposition of 
the lands on such terms. | 

We call the attention of the court in this connection to the third 
and fourth division of the power of attorney. The third reads, “or 
to sell, let or ABSOLUTELY D1sPosE of our distributive share of and 
in the same.” This is immediately followed by the fourth, in the 
words, “or to join and CONncuR in the letting, sale or pisProsiTioN 
of the same, * % at such time or times, and in such 
manner, as he shall think proper and expedient.” Defendant’s 
counsel, in argument below, contended that the words, “ in such 
manner as he shall think proper and expedient,” qualified the 
preceding clause, the third division. But we respectfully submit 
that these words are limited to a qualification of the latter clause 
only, which is distinctly separated from the former clause. That 
is to say, the agent was authorized only to join and concur in the 
letting, sale or disposition of the property “ at such time or times, 
and in such manner, as he shall think proper and expedient.” It 
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will be remembered that the principals were entitled to an undi- 
vided interest only of three-fourths, hence, in anticipation of 
occasions when it would be expedient to join with the holder of 
the other fourth in the sale, letting or disposition of the property, 
the agent was thus expressly authorized so to do, and the clause 
here authorizing him to use his discretion clearly limits its use to 
the manner of joining in the sales and leases and to the time 
and terms of the leases. That this is a fair and natural con- 
struction of the language used seems patent; that a “strict con- 
struction ” would thus limit it does not seem to admit of a doubt. 

But “ even if a general discretion is vested in the agent, it is not 
deemed to be unlimited, but it must be exercised in a reasonable 
manner, and cannot be resorted to in order to justify acts which 
the principal could not be presumed to intend.” Story on Agency, 
section 83. Can it be fairly presumed, from the language used, 
that the principals intended to invest O’Brien with authority to 
give away three-fourths of their interest in the estate, or any por- 
tion of it, in consideration of Branch and Sargent paying lawyers’ 
fees and cost of court and boarding O’Brien and wife? 

The power of attorney in question no more than authorizes the 
disposition of property in the usual course of business; nor does 
the use of the word “ dispose in this connection show that the 
principals contemplated vesting O’Brien with unlimited discretion 
in regard to the manyer of dispesing of it. Thus, in Clark vs. 
Courtney, 5 Peters, 344, the court says: It purports to authorize 
Casey L. Clark ‘to sell, bisrosk oF, contract and bargain for all 
or so much of said tract of land, etc., and to such person or per- 
sons, and at such time or times, as he shail think proper, and in 
our, or the one of our names, to enter into, acknowledge and ex- 
ecute all such deeds, contracts and bargains for the sale of the 
same as he shall think proper, etc. The language here used is 
precisely that which would be used in cases of intended sales or 
contracts of sale of the land, for a valuable consideration, to third 
parties in the ordinary course of business. Why will not this com- 
ment of the learned judge apply with equal force in our case? In 
the above case the agent DisposED of the lard by conveying it 
back to the State in settlement of a tax claim, which disposition 


. 
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ant „ 


— 


was held void, the court saying: Ti e letter of attorney manifestly 
contemplated the ordinary contracts of bargain and sale between 
private persons for a valuable consideration.“ And so in our case 
the agent disposed of the land for something not contemplated 
in the terms of the power of attorney. 

As illustrating the careful construction applied to these instru- 
ments, and the force to be given to the expression dispose of,” 
we invite the attention of the court to the case of Phelps vs. 
Harris, 11 Otto, 378. 

The question was, as to whether a power conferred by will, 
authorizing a trustee “ to sell and dispose of” lands and “ invest 
the proceeds as he thought best,” authorized hin to partition the 
same. And in this connection we ask the court to call to mind 
the fact that powers are much more liberally construed than 
powers of attorney. On this point Story says, in note 2, section 
67, Story on Agency: “ The authority conferred by written instru- 
ments of agency of this sort is to be carefully distinguished trom 
a class of cases clusely resembling them—that is, powers of ap- 
pointment created by deeds on last wills. In this class of cases 
courts of equity have indulged themselve: in a very liberal inter 
pretation of the words, and have held many executions of such 
powers valid, which would perhaps scarcely be allowed in the 
construction of letters of attorney: 

In the case last referred to Mr. Justice Bradley reviews the de- 
cisions on this point, showing that from the earliest times until 
very recently it was considered doubtful whether the words “to 
sell and exchange,” in a power even, authorized the trustee to 
partition. He says the “trustee, by the codicil of the will had full 
power to dispose of all or any portion of the property devised in 
the will that might fall to them, and invest the proceeds in such 
manner as he might think proper for their benefit. The expression 
‘TO DISPOSE OF’ is very broad, and signifies more than TO SELL. 
SELLING is BUT one mode of disposing of property. * se 
ve Frith and Osborne, already cited, the terms of the power were 
‘to sell, dispose of, convey and assign the tenements, or any part 
thereof, by way of absolute sale for such a price in money, or by 
way of exchange for such equivalent in lands, as to the trustees 
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should seem reasonable.’ The master of the rolls, in analyzing the 
phraseology, said: ‘Of course the word sELL refers to SALB, and 
the word EXCHANGE refers to DISPOSE or, and, therefore, it comes 
to this—whether a trust, including a power to dispose of by way 
of exchange for an equivalent in other lands, authorizes trustees to 
dispose of the undivided moity which they are empowered to dis- 
pose of for another undivided moity. It was held in the affirm. 
ative. In the discussion by Justice Bradley he argues that since 
the trustee was authorized to “sell and dispose of and invest the 
proceeds as he might deem most advantageous,” and since pro- 
ceeds” is also a word of great generality and being associated with 
“dispose,” and leaving the mode of disposition to the discretion of 
the trustee (by the express words of the instrument), that under 
all these circumstances an exchange of the lands or partition 
was permissible. We respectfully submit that if so much doubt 
existed in regard to the right of a trustee to partition lands under a 
POWER authorizing him to sell and dispose of them and invest the 
proceeds as he might deem most advantageous, that the same court 
would.have no hesitation in saying that such an unusual and extra- 
ordinary disposition of the property as O’Brien attempted was un- 
authorized, particularly in view of the fact that in the former case 
the disposition was under a power to a trustee, while in the latter 
case it is by a mere letter of attorney—the former being subject to 
a liberal construction and the latter to a strict construction. 

We are willing to admit that the expression “to dispose of,” as 
used in the power of attorney to Philip O’Brien, may mean some- 
thing more than to sell. Property may be disposed of by com- 
promises, releases, etc., as well as by sale. (Story says, in 5 Pet., 
347, that a release is not a sale.) The agent, O’Brien, was expressly 
authorized, in the ninth division of the power, to comprise suits, 
confess judgment, or suffer judgment by default, etc., by any of 
which means he could effectually dispose of the property otherwise 
than by sale. 

And 80, as was similarly said / ve Frith, referred to by Mr Justice 
Bradley, in regard to the words “sell” and “exchange,” we say, 
here in our case, that the words “dispose of” refer to a disposition 
by “compromises, releases,” etc.—such disposition as would 
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naturally arise in the usual course of business under the power in 
clearing up titles—such as is thus, in fact, named in express terms. 
But, to go further than this, and to apply it as authorizing a way of 
disposing of the property in no manner indicated by the language 
of the power, is to at once invest the agent with unlimited dis- 
cretion, a discretion which we submit is not authorized by usage 
nor by a single expression in the instrument. 

It may be contended that a considerable discretion is given to 
O’Brien from the reading of the fifth division of the power, whce 
the agent is authorized “to po all such acts and TAKE such PRO- 
CEEDINGS and UsE all such lawful ways and means as he shall 
deem necessary to ASSERT and ESTABLISH our RIGHT to all and 
any part of such lands, real or chattel estate.” 

Again we say that a natural construcfion of this language—and 
much more 80, a strict construction of it—will limit the authority 
conferred by it to the INSTITUTION and TAKING of such auxiliary 
PROCEEDINGS as injunction, attachment, etc.,to the DOING of “sUCH 
ACTS” and “usE” of such “LAWFUL WAYS AND MEANS” as the 
holding of possession by superior force when in possession, if 
necessary, or the forcible prevention of trespass when lawfnl or 
expedient, or the placing of agents and guards in possession, 
publishing notices, etc., for all these things are naturally suggested 
by the language used, and conduce to the object and end which 
the principals may be fairly presumed to have intended, and which 
they actualty say they did intend, to-wit: “to assert and establish 
our right to any and all parts of such lands, chattels,” etc. 

Again, Story says: “When in general mandates some things are 
specially expressed, the generality is not extended to cases of 
greater importances than those expressed.” Hence, if an ex- 
amination of the power shows that it is very full and complete, 
and specially authorizes the doing of many acts of far less 
importance than giving away a portion of the subject matter itself 
in consideration of paying costs of litigation and furnishing board 
to the agent and wife; if matters of far less importance than these 
are specially named and provided for, can it be “fairly presumed” 
that the principals intended to confer such authority upon their 
agent, when, had such been their intention, they could have hardly 
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omitted saying so? O’Brien is authorized to “adjust and settle and 
commute accounts,” to compromise suits, confess judgment, to 
lease and to collect rents, etc., all of which acts are of less im- 
portance than making contracts with Branch and Sargent of the 
nature described. | 

To be sure the power of attorney authorized O’Brien to institute 
suits and it naturally followed that he had authority to employ — 
attorneys, for this is a “subordinate act” “necessary to carry the 
authority into effect.” But it by no means naturally follows that he 
had authority to employ attorneys for anything else than money, 
much less that he authorized to give them a contingent fee in the 
subject matter in controversy. It was held, under a power of 
attorney” to take all necessary means to secure the right and title 
of the grantor to certain real estate, and to employ lawyers, gather 
testimony and PROVIDE THE NECESSARY EXPENSES,” that the 


agent could not convey half the property to a lawyer in consider- 


ation of his paying costs of court and rendering legal services, 
though the consideration was not objectionable for champerty.— 
Blum vs. Robertson, 24 Cal., 127. And so an agent employed to 
manage a cause and employ cuunsel for # land company had no 
authority to pay counsel in lands.—Berninile vs. McLain, 1 Hoff. 
Ch., N. V., 421. “Authority to buy does not authorize agent to 
buy on a credit. * * If agent is authorized BY PAROLE to 
buy or sell, he may buy or sell on credit, 1F this is the usual custom, 
but only on reasonable time, in accordance with the usual custom.” 
* # * Story on Agency, sections 77, 78. But where the au- 
thority is conferred by an instrument in writing, the “nature and 
extent of the authority given by it must be ascertained from the 
instrument itself, and cannot be enlarged by parole evidence of 
usage.” Reese vs. Medlock, 27 Texas, 123. In the above case, 
where the power of attorney authorized agent to sell, 
TRANSFER and convey all lands * * * in the State of Texas,” 
and “to do and perform all acts and deeds for me and in my name 


‘concerning any and all property that I may own in said State,” it 


was held that a sale of land could only be made for money. and 
that a sale or exchange of the land for a slave was void. It will 
be observed that the power of attorney referred to above cotains 
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A. 


the word “transfer,” which is certainly as broad a word as “dis- 
pose,” as used in the power of attorney to O'Brien.- 

In the above case the court would not permit evidence to be 
introduced showing the scarcity of money and the general custom 
of the country in regard to bartering land for negroes and stock. 

Hence, it follows that however convenient it may be for an agent 
authorized to institute suits in regard to the subject matter of the 
power, and to sell and dispose of the same, to bind his principal 
for a portion of the land in controversy, or however usual and 
customary this may be, these circumstances do not obviate the 
necessity of being expressly authorized so to do. But, even if 
O’Brien had implied authority to bind his principals for attorneys’ 
fees, the agent is not “at liberty to exercise his discretion in the 
choice of a mode of performing the duty imposed on him, if some 
one mode is fixed * * * by usage.”—1 Parsons on Contracts, 
56. “No agent has authority to bind his principal by whatever 


_the agent may do in reference to any subject whatever,” but only 


to “whatever usually and naturally belongs to the doing of it.”— 
Id., 43. Who will assert that is “usual” and “customary” for an 
agent authorized as O’Brien was—even admitting that he had 
implied authority to bind his principal for attorneys’ fees—that he 
could contract to give Branch and e a 7 of the land 
recovered ? fo. é 

Justice Gould says, in the case of Lamar. 3 49 
Texas, 847: We are aware of no authority which would authorize, 
IN ANY CASR, the consideration of any other than reasonable cash 
attorneys’ fees. The relaxation of the common law rule forbidding 
contingent fees out of the subject matter of litigation as cham- 
pertons is simply a concession to the rights and necessities of liti- 
gants.” In this case the court held that since there was no evidence 
as to what reasonable cash fees would be under the circumstances, 
but only evidence that one-half the amount recovered was usual 
contingent fee—that a charge to the jury that they could estimate 
reasonable fees as a part of the damages was unwarranted. The 
court further says that “the proposition that the necessitous con- 
ditions of the plaintiffs” could have anything to do with the matter 
“scarcely needs refutation.” Soin this case the proposition that 
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the nevessitotrs' conditian of the prmveipaly if such wus the faut 
would justify such a exevation of the power camnorbe entertained! 
On this point Rtory save: Hhwevor urgent the nm acessitv’, ihec 


agent cannot, in use of ua power of atthrne y, eco ithe caushority 


expressty delegated: and in the ease referred te the auth the « 


jury were not permitted to consider the necensities of the casean 


order to enlarge the ‘authority of tlie agent. - Sturv on Agence, 


section . A general agent cannot tert ta exctruordimarw and 


expensive means to raise money for his principal. — Saw. 


Stone, 1 Cüsh. . 228. In Dupone v Whesherman:;: 10 Cal 358. 
where the agent wasauthorized “to gelt and conver,” and alsb ta: 
take all legal measares which ma be proper far the complete re. 

covery! and enjoyment of the astigued premises“ in his disereion. 
Justice Field. now ‘of the supreme Court of the Caited Stites held 
that this did not suthorize the agent tu conver the property ta thin! 
party in order to enalile that party ta hoid posession tunthe benrat 
of the principal. 


III. 


As to the improper farm in which! thadéeda: wereer- 
ecutei::: . 
Argument und / Authoritiés.. 


The form of exeenting the power rendered the déeda under it 
void at law) though not so in equity, 

The deeds purport to be the acts of | Philip, Omen, agent of 
Eliza O'Brien and others.. Thev da not purport to be the acts of 
Eliza O'Brien and others by their agent, Philip, O'Brien, 

The form adopted in each deed is substantially, this: I. Philip, 
O'Brien, tor myself and others named, in consideration, of money 
to be paid us.“ have granted, and ila. hereby, convey, te Sargent 
one half of the interest- which ‘we! have in said, estate. 

Now; analyzing the language used, and whe is it that does the 
granting? I.“ Who alone is it that acta? I' “acting for ny - 
self” and others, ete. The plural pronoun We is used descrip- 
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tiwely only. It is nowhere used as the nominative of the 
hdiabenhdum clause, It nowhere appears in the deed in comnection 
with the use of the word we—that “we have conveyed,” or tha: 
“ewe de canvey.” 


VW hile, ac Story says in Clark vs, Courtney, 5 Peters, 351, in 
discusennig Uris, aun point. “this may savor of refiniement, since it 
apparent that the party intended to pass the interest and utle of 


Hin principal, but the law looks not to the intent alone, but to tlie 
tact whether that.intent has been executed in such a manner as to 


possess a legal validity.*. So we here invoke that same spiru which 
forbids us in à court of law to show the failure of the consideration 
oi these instruments, aud for reasons no mure teſined and techpical, 
we ask that they be excluded from the jury. ‘The authorities hold, 
Without exception, that the execution of a power to convey land 
is void at law when, from the language employed, the agent pur- 
ports to act fur the principal, instead t the principal acting by the 
agent. (See Story on Agency, section 144, e¢ seg, and authorities 
there referred to.) I. Philip O’Brien, agent of Eliza O Brien, do 
convey, etc, is the act of the agent vor the principal, and is void 
at law, but “1, Eliza O’Brien, by my agent, Philip O'Brien, do 
CONVEY, et., is the act of the principal by the agent, aud is valid 
at law, as well as in equity. 

The reason given for the rule as stated in Story on Agency, 
section 159, note 1, and section 153, is thut the agent és authorized 
by the power to convey the land in the NAME of his principal, and 
the deed must, therefore. be exceuted in every respect as though 
it were the personal act of the principal. 

In the case under discussion the names of the principals are 
correctiy signed on the deeds by the agent, but this dogs not supply 
the failure of their names to appear as grautors—as these who 
actually grant and convey the land. Story savs, section. 153. “Ir 
THE NAME OF THE PRINCIPAL BB STATED AS GRANTOR” and be 
signed as such, then it ts the act of the principal. If the deed to 
Sargent read “we do convey, etc, and were signed “Eliza 
O'Brien.“ etc., by Philip O'Brien, agent, it would doubtless be 
good at law, because “we” would thus be used. as the subject of 
the granting clause and the names of the principals would appear 
as grantors. But is does not so read—Philip, the agent acting for 
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the necessitous condition of the principal, if such was the fact, 
would justify such an execution of the power, cannot be entertained- 
On this point Story says: However urgent the necessity,” the 
agent cannot, in use of a power of attorney, exceed the authority 
expressly delegated; and in the case referred to by the author the 
jury were not permitted to consider the necessities of the case in 
order to enlarge the authority of the agent.—Story on Agency, 
section 69. “A general agent cannot resort to extraordinary and 
expensive means to raise money for his principal.”—Shaw vs. 
Stone, 1 Cush., 228. In Dupont vs. Whetherman, 10 Cal, 355, 
where the agent was authorized “to sell and convey,” and also “to 
take all legal measures which may be proper for the complete re- 
covery and enjoyment of the assigned premises,” in his discretion, 
Justice Field, now of the Supreme Court of the United States, held 
that this did not authorize the agent to convey the property to third 
party in order to enable that party to hold posession for the benefit 
of the principal. 


III. 


As to the improper form in which the deeds were ex- 
ecuted. 
Argument and Authorities. 


The form of executing the power rendered the deeds under it 
void at law. though not so in equity. 

The deeds purport to be the acts of Philip O’Brien, agent of 
Eliza O’Brien and others.. They do not purport to be the acts of 
Eliza O’Brien and others by their agent, Philip O’Brien. 

The form adopted in each deed is substantially this: “I, Philip 
O’Brien, for myself and others named, in consideration of money 
to be paid ‘us,’ have granted, and do hereby convey, to Sargent 
one half of the interest which ‘we’ have in said estate.” 


Now, analyzing the language used, and who is it that does the 


granting? “I.” Who alone is it that acts? “I,” “acting for my- 
self” and others, etc. The plural pronoun “we” is used descrip- 
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tively only. It is nowhere used as the nominative of the 
habendum clause, It nowhere appears in the deed in connection 
with the use of the word we—that “we have conveyed,” or that 
“we do convey.” 

While, as Story says in Clark vs. Courtney, 5 Peters, 351, in 
discussing this same point, this may savor of refinement, since it 
is apparent that the party intended to pass the interest and title of 
his principal, but the law looks not to the intent alone, but to the 
fact whether that intent has been executed in such a manner as to 
possess a legal validity.” So we here invoke that same spirit which 
forbids us in a court of law to show the failure of the consideration 
of these instruments, and for reasons no more refined and technical, 
we ask that they be excluded from the jury. The authorities hold, 
without exception, that the execution of a power to convey land 
is void at law when, from the language employed, the agent pur- 
ports to act for the principal, instead of the principal acting by the 
agent. (See Story on Agency, section 144, ef seg, and authorities 
there referred to.) “I, Philip O’Brien, agent of Eliza O’Brien, do 
convey, etc,” is the act of the agent For the principal, and is void 
at law; but “I, Eliza O’Brien, by my agent, Philip O’Brien, do 
convey, etc.,“ is the act of the principal By the agent, and is valid 
at law, as well as in equity. 

The reason given for the rule as stated in Story on Agency, 
section 150, note 1, and section 153, is that the agent is authorized 
by the power to convey the land in the NAME of his principal, and 
the decd must, therefore, be executed in every * as though 
it were the personal act of the principal. 

In the case under discussion the names of the principals are 
correctly signed on the deeds by the agent, but this does not supply 
the failure of their names to appear as grantors—as those who 
actually grant and convey the land. Story says, section 153, “Ir 
THE NAME OF THE PRINCIPAL BB STATED AS GRANTOR” and be 
signed as such, then it is the act of the principal. If the deed to 
Sargent read “we” do convey, etc., and were signed “Eliza 
O’Brien,” etc., by Philip O’Brien, agent, it would doubtless be 
good at law, because “we” would thus be used as the subject of 
the granting clause and the names of the principals would appear 
as grantors. But is does not so read—Philip, the agent acting for 
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the principals, convey, and the mere fact of the deeds being properly 
signed does not make the names of the principals the subject of 
the granting clause; nor does it change the fact that the agent 
himself purports to convey for the principals instead of conveying 
in their names, as the rule requires. It is as though John Smith 
‘ should execute an instrument thus: “Know all men by these 
presents, that have granted bargained,sold,etc. (Signed) 
John Smith.” There are these two essentials requisites to a deed 
—John Smith’s name or a pronoun in place of it must appear in 
two places. It must appear as the subject of the granting word, 
and it must also appear as the name of the signer of the instrument. 
Is not an omission of it in either of these places equally fatal to the 
deed at law? Hence, if the rule in regard to the execution of a 
deed by an agent is to be adhered to—and it is too well settled to 
be questioned at this time—then a failure of the agent to make the 
deed, in the granting clause, purport to be the act of the principal 
is as fatal at law as though it were also improperly signed by the 
agent. A court of law would not admit the above instrument 
signed by John Smith as a deed, no matter how clearly evident 
that John Smith intended it as such. A court of law would not 
supply a subject for the granting clause. A court of equity might 
permit it to be done, however. So in the case at bar a court of 
law will not substitute the pronoun “we” in place of “I” as the 
subject of the clause, “have granted, bargained and sold, and do 
hereby grant, bargain, sell * * * * one undivided one-half interest 
of, iu and to all the property * * * * to which WE are in 
any way entitled, our interest therein being three - ſourtn“ “We” 
and “our” are used above descriptively only and must be considered 
in connection with the fact that the agent conveys for himself as 
well as for his principals. In Vanda vs. Hopkins, 1 J. J., March, 
Ky. 288, it was held that a bond by II. for himself and as agent of 
A., bound II. and might bind A. in equity. In Martin vs. Flowers, 
8 Leigh, 158, though the testamentum clause recited that the deed 
was signed by the principal, it was nevertheless held to be the act 
of the agent. Same was held in Redmon vs. Cuffin, 2 Dev. Ch., 
Norih Carolina, 437. See case of Clark vs Courtney, 5 Pet., 251, 
also the following cases, in all of which this rule is followed, to- 
wit, that a conveyance by the agent for tke principal is void at 
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law, so far as the principal is concerned: Lock vs. Alexander, 1 
Hawk., N. C., 412; Fowler vs. Shearer, 7 Mass., 14; Elwell vs. 
Shaw, 16 Mass., 42, 4 Mass., 575; Copeland vs. Ins. Cu., 6 Pick. 
(Mass.), 198; Coucher vs. Jergenk, 2 Pick., 392; Dawmer vs. 
Grundy, 2 Pick., 345; Welsh vs. Usher, 2 Hill Ch., S. C., 167; 
Bogart vs. De Bussey, 6 John., 94; Rossiter vs. Rossiter, 8 Wend., 
494; Spencerboxer vs. McGrade, 6 Minn., 484; Holman vs. Curman, 
1 Freeman Ch., 408; Monson & Bowman, 29 Cal., 337; Echols vs. 
Cherry, 28 Cal., 157; Love & Sierra Nevada Co. Co. 

In this connection we refer the court to the case of the Agri- 
cultural Bank of Miss. et al., vs. Rice, et al., 4 How., 225. The de- 
cision is by Chief Justice Taney, and it seems to us perfectly con- 
clusive on this point. The facts are as follows: The plaintiffs 
brought ejectment for the recovery of a tract of land sold by their 
ancestors, Martha Phipps, Mary Haile“and Sarah Gibson. The 
defendant claimed, under a deed from the above named parties, 
which commences thus: “This indenture, made the * between 
William Phipps, in right of his wife Martha, William R. Haile, 
in right of his wife Mary, and David H. Gibson, in right of his 
‘ wife Sarah, “ of the first part, and Noah Barlow and * of 
the other part, witnesseth: That the said parties of the first part, 
ſor and in consideration of * by these presents have granted, 
bargained, sold, conveyed and conferred,” etc., etc. The deed 
ends as follows: In witness whereof the said parties of the first 
part have hereunto set their hands and seals, this day and year . 
above written.” : 

The deed was acknowledged by all the grantors. It was shown 
that the grantors had received $40,000 in payment of purchase 
money, for part of which the wives had given their receipt after 
discoverture, and also that the grantees had erected $100,000 worth 
of improvements on land. The court says: 

“This being an action of ejectment, the only question between 
the parties is upon the legal title.” 

The deed also is imperative at to their title to the land. In the 
premises of this instrument it is stated to be the indenture of their 
respective husbands in right of their wives of the one part, and of 
the grantees of the other part—the husbands of the grantees being 
specifically named, and the parties of the first part there grant and 
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the principals, convey, and the mere fact of the deeds being properly 
signed does not make the names of the principals the subject of 
the granting clause; nor does it change the fact that the agent 


himself purports to convey for the principals instead of conveying 


in their names, as the rule requires. It is as though John Smith 


‘ should execute an instrument thus: “Know all men by these 


presents, that have granted bargained,sold,etc. (Signed) 
John Smith.” There are these two essentials requisites to a deed 
—John Smith’s name or a pronoun in place of it must appear in 
two places. It must appear as the subject of the granting word, 
and it must also appear as the name of the signer of the instrument. 
Is not an omission of it in either of these places equally fatal to the 
deed at law? Hence, if the rule in regard to the execution of a 
deed by an agent is to be adhered to—and it is too well settled to 
be questioned at this time—then a failure of the agent to maké the 
deed, in the granting clause, purport to be the act of the principal 
is as fatal at law as though it were also improperly signed by the 
agent. A court of law would not admit the above instrument 
signed by John Smith as a deed, no matter how clearly evident 
that John Smith intended it as such. A court of law would not 
supply a subject for the granting clause. A court of equity might 
permit it to be done, however. Soin the case at bar a court of 
law will not substitute the pronoun “we” in place of “I” as the 
subject of the clause, “have granted, bargained and sold, and do 
hereby grant, bargain, sell * * * * one undivided one-half interest 
of, iu and to all the property * * to which WE are in 
any way entitled, our interest therein being three-fourth .” “We” 
and “our” are used above descriptively only and must be considered 
in connection with the fact that the agent conveys for himself as 
well as for his principals. In Vanda vs. Hopkins, 1 J. J., March, 
Ky. 288, it was held that a bond by II. for himself and as agent of 
A., bound IH. and might bind A. in equity. In Martin vs. Flowers, 
8 Leigh, 158, though the testamentum clause recited that the deed 
was signed by the principal, it was nevertheless held to be the act 
of the agent. Same was held in Redmon vs. Cuffin, 2 Dev. Ch., 
North Carolina, 437. See case of Clark vs Courtney, 5 Pet., 251, 
also the following cases, in all of which this rule is followed, to- 
wit, that a conveyance by the agent for tke principal is void at 
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law, so far as the principal is concerned: Lock vs. Alexander, 1 
Hawk., N. C., 412; Fowler vs. Shearer, 7 Mass., 14; Elwell vs. 
Shaw, 16 Mass., 42, 4 Mass., 575; Copeland vs. Ins. Co., 6 Pick. 
(Mass.), 198; Coucher vs. Jergenk, 2 Pick., 392; Dawmer vs. 
Grundy, 2 Pick., 345; Welsh vs. Usher, 2 Hill Ch., S. C., 167; 
Bogart vs. De Bussey, 6 John., 94; Rossiter vs. Rossiter, 8 Wend., 
494; Spencerboxer vs. McGrade, 6 Minn., 484; Holman vs. Curman, 
1 Freeman Ch., 408; Monson & Bowman, 29 Cal., 337; Echols vs. 
Cherry, 28 Cal., 157; Love & Sierra Nevada Co. Co. 

In this connection we refer the court to the case of the Agri- 
cultural Bank of Miss. et al., vs. Rice, et al., 4 How., 225. The de- 
cision is by Chief Justice Taney, and it seems to us perfectly con- 
clusive on this point. The facts are as follows: The plaintiffs 
brought ejectment for the recovery of a tract of land sold by their 
ancestors, Martha Phipps, Mary Haile“and Sarah Gibson. The 
defendant claimed, under a deed from the above named parties, 
which commences thus: “This indenture, made the “ between 
William Phipps, in right of his wife Martha, William R. Haile, 
in right of his wife Mary, and David H. Gibson, in right of his 
‘ wife Sarah, * of the first part, and Noah Barlow and of 
the other part, witnesseth: That the said parties of the first part, 
for and in consideration of * by these presents have granted, 
bargained, sold, conveyed and conferred,” etc., etc. The deed 
ends as fullows: “In witness whereof the said parties of the first 
part have hereunto set their hands and seals, this day and year . 
above written.” q 

The deed was acknowledged by all the grantors. It was shown 
that the grantors had received $40,000 in payment of purchase 
money, for part of which the wives had given their receipt after 
discoverture, and also that the grantees had erected $100,000 worth 
of improvements on land. The court says: 

“This being an action of ejectment, the only question between 
the parties is upon the legal title.” 

“The deed also is imperative at to their title to the land. In the 
premises of this instrument it is stated to be the indenture of their 
respective husbands in right of their wives of the one part, and of 
the grantees of the other part—the husbands of the grantees being 
specifically named, and the parties of the first part there grant and 


cei “wu Seed vr ot n 
a * 83 — 


D * * * 


i 


se 


we 


— 


4 
7 
* 
1 
1 
A} 
1 
1 
3 ; 
et 
oT 
qi 
“ei 
I 
— 
1 
3 i 
A 
¥ 
8 


— 


‘> * 5 “ , 
— 3 8 5 8 r r * * 0 1 
a Be 7 1 „ 7 A 80 2 ony : q 
* 1 8 2 
, ,, ̃ — dT ¶⁰ ae — — ¥ ai)? 


os eS * 5 
Free * 
7 , res he ‘ae r. 9 7 4 
+ * 0 * 1 W . ae 
3 ‘ “ * 7 “ 
ets. — : : 
« r ee 
= . woven — 0 


— . ⏑—＋Ü1Ü— NL 


— . — 
et ax — 


50 APPENDIX. 


convey to the parties of the second part. The lessors of the 
plaintiff are not descyibed as grantors, and THEY USE NO WORDS 
TO CONVEY THEIR INTEREST. It is altogether the act of the 
husbands, and they alone convey. Now in order to convey by 
grant, the party possessing the right must be the grantor, AND USE 
APT WORDS TO CONVEY TO THE GRANTEE, and merely signing and 
sealing and acknowledging an instrument in which another person 
is grantor is not sufficient ” 

“Assuming it (the acknowledgement) to be entirely regular, it 
would not give effect to the conveyance of their interests made by 
the husbands alone; and as to the receipt of the money mentioned 
in the testimony after they become sole possessors, it certainly 
could not operate as a legal conveyance passing the estate to the 


grantee, nor give effect to a dced which as to them was utterly 


void.” 
The courts of our own State recognize this rule, and hold that, 
though the intention to bind the principal is evident, yet an 


equitable title only from the principal will vest in the grantee; but 


since with us no distinction is recognized in the administration of 


law and equity, practically such an equitable title is as good for — 


all purposes as a legal title in the courts of Texas. See Eckhart 
vs. Reidel, 16 Tex., 65. This doctrine, of course, will not apply in 
a Federal court, where the distinction between law and equity is 
preserved. 

The effect of the conveyance to Sargent and Branch being, at 
most, but to vest in them an equitable title, the authorities are 
conclusive to the effect that in ejectment an outstanding equitable 
title cannot be shown: Fitch vs. Boyer, 51 Tex., 337; Johnson 
vs. Timmon, 50 Tex.. 537; Lawrence vs. Madegan, I Dill., U. S. 
Circuit Court, R. 455; Brolaskey vs. McClain, 61 Pa., 146, where 
it was held that a trustee could maintain ejectment without joining 
the cest gue trust. See also Cawsey vs. Davis, 13 Ala., 833. In 
Smith vs. Allen, 1 Blackf. Ind., 22, it was held that an equitable 
title could not be set up in opposition to legal title in ejectment. 


BRADY & RING, 
Attorneys for Defendant en Error. 
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ArrRNDIx B. 


[On the Plea in Abatement. ] 
—8 0. — — 


In addition to what is shown on page 2, ante. we desire to sub- 
mit the following: 

By statute law in Texas, a defendant cannot complain of the 
non - joinder of any person as a co-defendant unless such non - joinder 


operates to his prejudice. This is evident from the following ex- 


tracts: Chapter entitled “ Abatement and Discontinuance of 
Suit,” R. S., 1879, article 1259. “The court may permit the 
plaintiff to discontinue his suit, as to one or more of several defend- 
ants who have been served with process, or who may have 
answered when such discontinuance would not operate to the 
prejudice of the other defendants. * *” Plaintiffs below, there - 
fore, had a right to dismiss as to E. J. Gurley since E. G. Hanrick 
could in no way have been prejudiced by such dismissal, and 
hence Gurley was not a necessary party defendant. 

Article 4807, R. S, 1879, from chapter entitled “Trespass to 
Try Title,” reads “when there are two or more plaintiffs or de- 
fendants, any one or more of the plaintiffs may recover against 
one or more of the defendants the premises or any part thereof, 
or any interest therein, or damages, according to the rights of the 
parties.” 

If E. J. Gurley was a necessary party, non-joinder of whom was 
ground for abating the suit as to E. G. Hanrick, then no cause of 
action sufficient to stop the running of the statute of limitations 
was stated by plaintiffs below,—a manifest absurdity. If defend- 
ants below desired additional parties madu, the proper cause for 
them to pursue was not by a plea in abatement, but by a simple 
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motion under the provisions of article 1209, R. S., 1879, Laws of 
Texas, which reads as follows: “Article 1209.—Before a case is 
called for trial, additional parties may, when they are necessary or 
proper parties to the suit, be brought in by proper process, either 
by the plaintiff or the defendant, upon such terms as the court may 
prescribe; but such parties shall not be brought in at such a time 
or in such a manner as unreasonably to delay the trial of the case.” 

Had plaintiffs below joined the parties named in the plea of 
abatement, all of whom, including E. J. Gurley, as shown by the 
plea held under a different character of title from that of defendant, 
E. G. Hanrick, each would have been entit'ed to a severance—at 
least it would have been within the discretion of the court to have 
allowed a severance. Sedgwick and Wait on Trial of Title to 
Land, section 239, 240 and 241, and authorities there referred to. 
See also Green vs. Mezes, 24 How, 277. 

Again the plea in abatement does negative the supposition that 
E. J. Gurley may have recognized the right of plaintiffs below to 
the third interest claimed hy them. The plea merely states that 
Gurley had title to an undivided one-third interest; that he claimed 
this third interest adversely to plaintiffs; that he occupied the 
land jointly with E. G. Hanrick; but the plea does not state that 
he occupied any portion of the land adversely to plaintiffs below. 
The case of Warring vs. Crow, 11 Cal., 366, referred to in note, 
page 3, ante. is directly in point. 


In conclusion, if there was any error in striking out the plea in 
abatement, it cannot be complained of since error, if such it was, 
was not called to the attention of the court below in a motion for 
a new trial. On this poirt see Danks vs. Rodeheaver, 26 W. Va., 
90, where the subject of the necessity of motion for a new trial is 
discussed at great length and numerous authorities are referred to. 


BRADY & RING. 
Attorneys for Defendants in Error. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


No. 35 


\ 


— 


THE BOARD OF OOMMISSIONERS OF THE COUNTY o 


WASHINGTON, PLAINTIFF IN ERROR, 
vs. 


EDWARD SALLINGER. 


9 . * . 2 
* r 8. 
hae > * Se ge . 


a 


72 * 8 — 
* fos 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 273. 


THE BOARD OF COMMISSIONERS OF THE COUNTY OF 
WASHINGTON, PLAINTIFF IN ERROR, 


vs. 


EDWARD SALLINGER. 


a. 
— 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF NORTH CAROLINA. 


5 


Sammons (20) ...20 2200 cccn cone ͤũ“1i¼—kõ — 2 —* 
Prosecution bend (98) .... . N. 
Complaint (2d) — cows snes — — 
Order to consolid ate 
Amended complaint See cose coor cows — so cownae 
Exhibit “A’’—Complaint in case of ‘Norman | vs. Board of Commis- 
sioners of Washington county ef a. 
Order for injunction in case of Norman vs. Board of 
Commissioners of Washington county ¢f a/. .... ..... 
Bond for injunction in case of Norman vs. Hoard of 
Commissioners of Washington county ef l. 
Injunction in case of Norman vs. Board of Commis- 

sioners of Washington county ¢f @/. ...... 


Snvuovs QAM © = = =» 


— — = 
0 — > 


JUDD & DETWEILER, PRINTERS, WASHINGTON. 


MN. tay We? — ss ss 


i 7 
A N 
— 


e e e ce 


e 2 a 
1 cnt abit * N 8 
0 — A Mey . Nr r 


62 „„ „% @©@@6¢ ©@2@0 22202 @ 


Verdict ä — 
3138 —.— — was 
0 — 2 —— —ñ— seetee o 

Bond of county commissioners, October 1, 1877 :: 


Exhibit B—Proceedings of Board of Commissioners .-.. .. 3 


Petition for writ uf error . .... 
Order for writ of error 
Writ of error 


2 „% -@@@ „ „% +2 22 ©2202 222202 @2e@2 


Service of citation o--@e@@eeer @eeese @ 2 @& ee @m@e@@oe 2 K eo@ee 2 ~@ee@e „, „% coe @ 


Clerk’s certificate ... ... ...... 


— — — 


cele ——— 2 


e 


BOARD OF COMM’RS, COUNTY OF WASHINGTON vs. E. SALLINGER. 1 


1 3 Circuit Court, 4th Circuit. 
Unirep States or AMERICA, Eastern District of North Carolina : 


Be it remembered that on the 18th day of August, 1879, Edward 
Sallinger, a citizen of the State of New York, filed a bond and pros- 
ecuted out of the circuit court of the United States for the said 
eastern district of North Carolina against The Board of Commis- 
sioners of Washington County, who are citizens of the State of North 
Carolina, a summons, which summons and bond are in the words 


and figures following, to wit: 
Summons. 
Unirtep States oF America, Eastern District of North Carolina: 
Circuit Court, 4th Circuit. 


EDWARD SALLINGER 
| against 
THE Boarp OF COMMISSIONERS OF WASHINGTON County. 


The President pf the United States of America to the marshal of 
the eastern district of North Carolina, Greeting : 


2 You are hereby commanded to summon the Board of Com- 
missioners of Washington County, citizens and residents of 
the eastern district of North Carolina, to appear before the judges of 
the circuit court of the United States, at the next term of said court, 
to be held for the district aforesaid at Raleigh, on the last Monday 
in November next, then and there to answer the complaint of Edward 
Sallinger, the plaintiff herein, citizen and resident of the State of 
New York, which complaint will be filed in said court within the 
first three days of said term; and let the said defendants take notice 
that if they fail to answer the said complaint within the time limited 
by law the plaintiff will take judgment in the sum of one tkéusand 
dollars, with interest from the 7th October, 1878, at the rate of 6 per 
centum, and for costs. 
Herein fail not, and have you then and there this summons. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Raleigh, in said district, the 18th day 
of August, 1879, and in the 104th year of the Independence of the 


United States. 
[SEAL. ] N. J. RIDDICK, Clerk. 


3 Prosecution Bond. 
Unitep States or America, Eastern District of North Carolina: 
Circuit Court, Fourth Circuit. 


EDWARD SALLINGER 
against 
Tne Board or CoMMISSIONERS OF WASHINGTON County, N. C. 
Know all men by these presents that we, Edward Sallinger, as 
principal, and L. H. Hornthal as surety, are held and firmly bound 
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unto the defendant in the above-entitled action in the sum of three 
hundred dollars, to the payment of which we bind ourselves firmly 
„by these presents. Sealed with our seals, and dated this 18 day of 
August, 1879. 
he condition of the above obligation is such that whereas the 
plaintiff in the above-named cause has brought his action against 
the said defendant therein, now, if the said plaintiff shall prosecute 
his action with effect, or, in case he fail therein, shall well and truly 
pay to the defendant all such costs and damages as shall be awarded 
und recovered against the said plaintiff, then the above obligation is 
to be void; otherwise it is to remain in full force and effect. 


(S’g'd) EDWARD SALLINGER. [skat.] 
By GILLIAM & GATLING, Atty’s. 
(S’p’d) L. H. HORNTHAL. [seat] 


Taken and acknowledged before me, this 26th day of September, 
1879, by L. H. Hornthal, surety. 
J. A. MELSON, Clerk. 


4 And on the return-day of said writ,on the last Monday in 

November, 1879, at the court-house in Raleigh, in said East- 
ern district of North Carolina, before the honorable Geo. W. Brooks, 
judge of the United States court for the eastern district of North 
Carolina, present and holding said court, J. B. Hill, marshal of afore- 
said district, returns said writ, endorsed as follows: 


“ Executed this 4th of Oct., 1879. 
J. B. HILL, U S. Marshal, 


By T. W. BELL, 
Deputy U. & Marshal.” 


And thereupon the said Edward Sallinger comes and complains, 
by his attorneys, Gilliam & Gatling, as follows : 


Complaint. 
Eastern District of North Carolina, Cireuit Court of the United States. 


EDWARD SALLINGER 
v8. 
Tne Boarp or ComMMISSIONERS OF WASHINGTON CouNTY. 


The plaintiff, Edward Sallinger, who is a citizen of the State of 
New York, ae of the defendants, the board of com- 
5 missioners of Washington county, who are eitizens of the 
State of North Carolina, residing in the eastern district afore- 

said, and alleges: 

I. That the defendant is a corporation formed and organized un- 
der the laws of North Carolina, and represent- the county of Wash- 
— in its rights and responsibilities. 

I. That on the first day of October, 1877, one Louis M. Hornthal 
wes the owner in fee-simple of a brick building and lot in the town 
of Plymouth, in said county, which he contracted to sell to the de- 
fendant at the price of five thousand dollars, to be used as a court- 
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house,” to be paid for in five equal annual instalments of one thou- 
sand dollars each. 

That on that day the defendant executed an obligation, in the fol- 
lowing words and figures, to secure payment in part for the same, 
to wit: 


“ OFFICE OF THE BOAnD OF CoMMISSIONERS OF THE 
“No. 19. County oF WaAsHINGTON, N. C. 
“Twelve months after date, with interest from date at the rate of 
six per centum per annum, The Board of Commissioners of Wash- 
ington County promise to pay to Louis M. Hornthal, or to 
6 his order, one thousand dollars, for value received, and to 
secure indebtedness contracted for the necessary expenses of 
said county in the purchase of brick building for court-house. 


„This first day of October, 1877. 
“J. G. AUSBORN, Par. 


“Chairman of the Board o 
. “Commissioners of Washington County. 
“Countersigned : 


„W. H. STUBBS, 
“ Register of Deeds and Clerk of said Board.” 


III. That thereafter immediately the defendant took possession of 
said brick building, and has since continually held and used the 
same as the public court-house. 

IV. That before the said bond became due and payable the holder, 
Louis M. Hornthal, endorsed the same to plaintiff for value. 

* That no part of the principal or interest of said bond has been 

aid. | 
. VI. That payment of the same was demanded of defendant and 
refused before suit brought. 

‘Wherefore plaintiff demands judgment against the defendant for 
one thousand dollars, with interest from 1 October, 1877, until paid, 
and costs of action. 

(S’g’d) GILLIAM & GATLING, 
Att’ys for Plaintiff. 


(Endorsed :) Filed Nov. 15, 1879. N. J. Riddick, clerk. 


7 And thereupon the defendants, the said Board of County 
Commissioners of Washington County, come and, by their 
attorneys, Latham & Skinner, answer as follows: 


3 Answer. 
Circuit Court of the United States, Eastern District of North Carolina. 


EpWARD SALLINGER 
v8. 
THE BoARD OF COMMISSIONERS OF WASHINGTON CouNTY. 


The defendants, answering the complaint filed by the plaintiff 


against them in this action, say: 
1. They admit that they are the Board of Commissioners of the 
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County of Washington, but what their rights and liabilities are as 
such are questions of law, which they submit to the judgment of the 
court. 

2. They deny that on the first day of October, 1877, or on any 
other day previous to that time, Louis M. Hornthal was the owner 
in fee of the lot and building described in the complaint, or that he 

contracted to sell the same to the defendants to be used as a 
8 court-house, and they deny that they ever issued the obligation 
declared on. ; 

And, for further answer to this second allegation, the defendants 
say that on the 30th day of November, 1877, James F. Norman, 
for himself and the other * of the county of Washington 
(the said Norman being the Norman now chairman of the defend- 
ant Board of Commissioners), commenced an action against the 
Board of Commissioners of —— County, J. E. Jackson, treas- 
urer of said county; L. M. Hornthal, and L. H. Hornthal, involving 
the same facts as are involved in this case; that the complaint 
therein sets out all the facts in a full and ample manner; that the 
defendants believe the statements therein contained to be true, and 
they ask that said complaint, a copy of which is hereto attached, be 
1 as a part of their answer, as if the same was copied herein 
at length. 

3. In addition to the matters set forth in said complaint, they in- 
sist that the former board had no right to issue said bond, because 
they had no authority from the General Assembly so to do, and that 
in so issuing said bond they acted wltra vire. 

4. They deny the third allegation of the complaint, and say that they 

did not take possession and hold the premises as set forth, 
9 but allege that they were already in possession by virtue of 

a lease, and continued so to hold until its expiration, and 
have only remained in possession since until the matter involved in 
the action hereinbefore referred to could be determined. 

5. They deny the fourth allegation and say that Louis M. Horn- 
thal did not endorse the said bond to the plaintiff for value; but, on 
the contrary, that after Louis M. Hornthal and the plaintiff had 
actual notice, and Louis M. Hornthal notice by publication, of the 
issuing of the restraining order in the action of James F. Norman 
ug st The Board of Commissioners and others hereinbefore referred 
to, a copy of which restraining order is hereto attached and made 
part of this complaint, the said Louis M. Hornthal endorsed the 
same to the plaintiff without any consideration whatever, and for 
— purpose only of avoiding the force and effect of said restraining 
order. 

6. That the said restraining order is still in force, being continued 
by consent of all parties. 

7. They admit that no part of said bond has been paid and 

that payment has been demanded by one L. H. Hornthal, of 
10 the county of Washington, who is the true owner, and they 

allege that said L. H. Hornthal obtained said bond to be 
issued to L. M. Hornthal, of New York, in order to give jurisdiction 
to the Federal courts. 
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Wherefore they ask that said bond be declared void and the action 
dismissed. 
(S'g d) LATHAM & SKINNER, 
For Defendanis. 


And this cause is continued from term to term of said court until 
June term, 1881, thereof, when the plaintiff, by his attorneys afore- 
said, Gilliam & Gatling, files the following reply: 


Replication. 


In the Circuit Court of the United States, Eastern District of North 
Carolina. 


EDWARD SALLINGER 
v8. 
THE BOARD oF COMMISSIONERS OF WASHINGTUN CouUNTY. 


The plaintiff above named, for reply to the answer of the de- 
fendant, says: 

That he never had any knowledge or information of anv of 

11 the matters alleged by defendant in defence to this action 

until long after he purchased the bonds issued by the prede- 
cessors of defendant. 

That he had at that time never heard of any suit instituted or 
vending in the court of Washington county, North Carolina, at the 
instance of Jas. F. Norman in behalf of himself and other tax- 
myers of Washington county against the Board of Commissioners, J. 
E. Jackson, treasurer of Washington county; L. M. Hornthal and 
L. H. Hornthal, or between any other parties, or pending in any 
other suit touching the purchase of the property — to in the 
answer, nor has he now any information on tne subject except that 
contained in the defendant’s answer, of the truth of which he de- 
mands strict proof. He had never heard the validity or bona fides 
of the bonds in any way questioned, nor had he ever heard any facts 
stated that induced him to question their validity until after he had 
purchased them. 

Wherefore he demands judgment asked for in the complaint. 

(Sg d) GILLIAM & GATLING, Att'ys. 


(Endorsed :) Filed June term, 1881. N. J. Riddick, clerk. 


12 And this cause is continued, and thereafter be it remem- 

bered on the 2d day of November, 1881, Edward Sallinger, 
the plaintiff aforesaid, filed a bond and sued and prosecuted out of 
the circuit court of the United States for said district againt the said 
Board of Commissioners of Washington County, citizens as afore- 
said, a summons; which summons and bond are in the words and 
figures following, to wit: 
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Summons. 


UNITED States or America, Eastern District of North Carolina : 
Circuit Court, 4th Circuit. 


EpWARD SALLINGER, Plaintiff, 
ugainst 
THE BoARD OF CoMMISSIONERS OF WASHINGTON County, Defendant. 


The President of the United States of America to the marshal of 
the eastern district of North Carolina, Greeting: 


You are hereby commended to summon the Board of Commis- 
sioners of Washington County, a municipal corporation, a 
13 citizen and resident of the eastern district of North Cerolina, 
to appear before the judges of the circuit of the United States, 
at the next term of said court to be held for the district aforesaid, at 
Raleigh, on the last Monday in November, 1881, then and there to 
answer the complaint of Edward Sallinger, the plaintiff herein, 
citizen and resident of the State of New York, which complaint will 
be filed in said court within the first three days of said term; and 
let the said defendant take notice that if it fail to answer the said 
complaint within the time limited by law, the plaintiff will take 
— against it for the relief demanded in the complaint ac- 
cording to the regular course of the court. 
Herein fail not, and have you then and there this summons. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Raleigh, in said district, the 2d day of 
November, 1881, and in the 107th year of the Independence of the 
United States. 
[sEAL. ] N. J. RIDDICK, Clerk. 


14 Prosecution Bond. 
Circuit Court, Fourth Circuit. 


Unitep States oF AMERICA, 
Eastern District of North Carolina: 


EpWARD SALLINGER 
against 
THE Boarp Or CoMMISSIONERS OF WASHINGTON. CounTry. 


Know all men by these presents, that we, L. H. Hornthal & L. 
Hornthal, as principals, and as suret—, are held and firmly 
bound unto the defendant in the above-entitled action in the sum of 
three hundred dollars, to the payment of which we bind ourselves 
firmly by these presents, sealed with our seals, and dated this 2 
day of November, 1881. | 

he condition of the above obligation is such, that whereas the 
plaintiff in the above-named cause hath brought a civil action 
against the said defendant therein: Now, if the said plaintiff shall 
prosecute his said action with effect, or in case he fail therein, shall 
well and truly pay to the said defendant all such custs and damages 
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as shall be awarded and recovered against the suid plaintiff, then the 
above obligation is to be void: otherwise to remain in full force and 


effect. ; 
(S’g’d) L. II. HORNTHAL. SEAL. 
8 LOUIS IORNTHAL. [seat. 


Taken and acknowledged before me, this 18th day of November, 


1881, as to L. H. Hornthal & L. Hornthal. a 
Ir. s.] (Sg d) SAM. W. LATHAM, Clerk. 


15 And on the return day of said writ, on the last Monday in 

November, 1881, at the court-house in Raleigh, before the 
Honorable Geo. W. Brooks, judge of the United States court for the 
eastern district of North Carolina, present and holding said court, 
J. B. Hill, marshal of aforesaid district, returns said writ endorsed 
as follows : 

„Received Nov. 14, 1881. Executed by delivering a copy of 
within summons to John W. Latham, chairman of Board of Com- 
missioners of Washington County, this 18th day of November, 1881. 

J. B. HILL, 
US. Marshal. 
„ By D. SPRUILL, 
“ Dep, Marshal. 


And thereupon the said Edward Sallinger comes and complains 
by his attorneys, Gilliam & Gatling, as follows: 


Complaint. 
In the Circuit Court. 


Tue Unitep States oF AMERICA, 
Eastern District of North Carolina: 


EpWARD SALLINGER, Plaintiff, 
against 
THE BoARD or ComMMISSIONERS OF W ASHINGTON County, Defendant. 


The plaintiff above-named alleges : 
16 I. That he is a citizen and resident of the State of New 


York. 

II. That the defendant is a corporation formed and organized by 
the laws of North Carolina, in the eastern district of said State and 
within the jurisdiction of this court, and represents the county of 
Washington in its rights and responsibilities. 

III. That on the first day of October, 1877, the defendant executed 
to L. M. Hornthal, four obligations in the following words and fig- 
ures, to wit: 


No. 20. Office of the Board of Commissioners of the County of 
Washington, N. C. 


Two years aſter date, with interest from date, at the rate of six per 
centum per annum, The Board of Commissioners of Washington 
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— romise to pay Louis M. Hornthal, or his order, one thou- 
sand se for value received, and to secure indebtedness contracted 
for the necessary expenses of said county in the purchase of brick 
building for court-house. This first day of October, 1877. 
J. G.AUSBORN, [seat.] 
Chairman of the Board of Commissioners of Washington County. 
[Seal of Washington County, N. C.] 
Countersigned— 
W. H. STUBBS, 
Register of Deeds and Clerk of said Board. 


Endorsed: Pay Ed. Sallinger or order. L. M. Hornthal. 


17 No. 21. Office of the Board of Commissioners of the County 
aa of Washington, N. C 


Three years after date. with interest from date, at the rate of six 
per centum per annum, The Board of Commissioners of Washing- 
ton on 22 to pay Louis M. Hornethial, or his order, one 
thousand dollars for value received, and to secure indebtedness con- 
tracted for the necessary expenses of said county in the purchase of 
brick building for court-house. This first day of October, 1877. 

J. G. AUSBORN, [sKat.] 
Chairman of the Board of Commissioners of Washington County. 


[Seal of Washington County, N. C.] 


Countersigned : 
W. H. STUBBS, | 
Register of Deeds and Clerk of said Board. 


Endorsed : Pay Ed. Salinger or order. L. M. Hornthal. 


No. 22. Office of the Board of Commissioners of the County of 
Washington, N. C. 


Four years after date, with interest from date, at the rate of six 
per centum per annum, The Board of Commissioners of Washington 
— 3 to pay to Louis M. Hornthal, or his order, one thou- 
sand dollars for value received and to secure indebtedness contracted 
for the necessary expenses of said county in the purchase of brick 
building for court-house. This first day of October, 1877. 

J. G. AUSBORN, ISEAL.] 
Chairman of the Board of Commissioners of Washington County. 
(Seal of Washington County, N. C.] 


Countersigned: 
W. H. STUBBS, 
Register of Deeds & Clerk of said Board. 


Endorsed: Pay Ed. Sallinger or order. L. M. Hornthal. 


18 No. 23. Office of the Board of Commissioners of Washington 
County, N. C. 


Five years after date, with interest from date, at the rate of six 
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per centum per annum, The Board of Commissioners of Washing- 
ton — er 0 to pay Louis M. Hornthal, or his order, one 
thousand dollars for value received, and to secure indebtedness con- 
tracted for the necessary expenses of said county in the purchase of 
brick building for court-house. This first day of October, 1877. 
J. G. AUSBORN, [sx] 

Chairman of the Board of Commissioners of Washington County. 

[Seal of Washington County, N. C.] 


Countersigned : 
W. H. STUBBS, 
Register of Deeds & Clerk of said Board. 


Endorsed: Pay Ed. Sallinger or order. L. M. Hornthall. 


IIII. That before said bonds above described, or either of them, 
became due and payable the said Louis M. Hornthal endorsed the 
same to the plaintiff for value. 

7 That no part of the principal or interest of said bonds has been 


id. 
evi That payment of the same has beén demanded of the defend- 
ant and refused before this action was instituted. 
Wherefore the — demands judgment against the deſendant 
ſor ſour thousand dollars, with interest, according to the 
19 tenor of said bonds, until paid, and for costs of this action. 
HINSDALE & DEVEREUX, 
GILLIAM & GATLING, 


Plaintiff’s Attorneys. 
(Endorsed :) Filed Nov. 26, 1881. N. J. Riddick, clerk. 
And thereupon the following order is filed : 


EDWARD SALLINGER 
vs. No. 219. 
THe B'p or Com’rs oF WASHINGTON Co. 


EDWARD ee 2 260. App Nov. 
Tne B’p or Com’rs OF WASHINGTON Co. Term, 1881. 


It is ordered, by consent, that the above-entitled actions, involving 
in all respects similar causes of action, be consolidated. 
HINSDALE & DEVEREUX, 
Ait ys for N,. 
_  FOULE & BUSBEE, For Deſ ta. 
(Endorsed :) Consent. Order of consolidation with No. 260. Filed 
Dec. 8, 1881. N. J. Riddick, clerk. 


20 And thereupon the said Edward Sallinger comes, and by 
his attorneys, Hinsdale & Devereux, and Gilliam & Gatling, 
files an amended complaint in the words and figures, to wit: 
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Amended Complaint. 
THe Unitep States or AMERICA, State of North Carolina: 


In the Circuit Court of the U. S. for the Eastern District of North 
Carolina. November Term, 1881. 


EpwAkRD SALLINGER, Plaintiff, 
aguinst 
Tue Boarp or CoMMISSIONERS OF WASHINGTON County, N. C., De- 
fendant. 


The plaintiff above named alleges— 

I. That he is a citizen and resident of the State of New York. 

II. That the defendant is a corporation, formed and organized by 
the laws of North Carolina, in the eastern district of said State, and 
within the jurisdiction of this court, and represents the county of 
Washington in its rights and responsibilities, 

IIIa. That on the first day of October, 1877, the defendant exe- 
cuted to L. M. Hornthal five obligations in the following words and 
figures, to wit: 

21 No. 19. Office of Board of Commissioners of the County of 
Washington, N. C. 


Twelve months after date, with interest from date ut the rate of 
six per cent. per annum, The Board of Commissioners of Washing- 
ton County promise to pay to Louis M. Hornthal, or his order, one 
thousand dollars, for value received, and to secure indebtedness con- 
tracted for the necessary expenses of said county in the purchase of 
brick building for court-house. This first day of October, 1877. 

J. G. AUSBORNE, __[seat.] 

Chairman of the Board of Commissioners of Washington County. 


Countersigned— 


[Seal of Washington County, N. C.] 
W. H. STUBBS, 
Register of Deed- and Clerk of said Board. 


Endorsed : Pay Ed. Sallinger, or order. L. M. Hornthal. 


cNo. 20. Office of Board of Commissioners of the County of Wasli- 
ington, N. C. 


Two years after date, with interest from date at the rate of six per 
centum per annum, The Board of Commissioners of Washington 
County promise to pay to Louis M. Hornthal, or his order, one thou- 
sand dollars, for value received, and to secure indebtedness contracted 
for the necessary expenses of said county in the purchase of brick 
building for court-house. This first day of October, 1877. 

J. G. AUSBORNE, [seat.] 
Chairman of the Board of Commissioners of Washington County. 


Countersigned— 


[Seal of Washington County, N. C.] 
W. H. STUBBS, 
Register of Deeds and Clerk of said Board. 


Endorsed: Pay Ed. Sallinger, or order. L. M. Hornthal. 
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22 dMNo. 21. Office of Board of Commissioners of the County of 
Washington, N. C. ‘ 


Three years after date, with interest from date at the rate of six 
per centum per annum, The Board of Commissioners of Washing- 
ton County promise to pay Louis M. Hornthal, or his order, one 
thousand dollars, for value received, and to secure indebtedness con- 
tracted for the necessary expenses of said county in the purchase of 
brick building for court-house. This first day of October, 1877. 

J. G. AUSBORNE, [sear] 


Chairman of the Board of Commissioners of Washington County. 


Countersigned— 
Seal of Washington County, N. C. 
ann 84 2s W. H. STUBBS, 


Register of Deed- and Clerk of said Board. 
Endorsed: Pay Ed. Sallinger, or order. L. M. Hornthal. 


No. 22. Office of Board of Commissioners of the County of Wash- 
ington, N. C. 


Four years after date, with interest from date at the rate of six per 
centum per annum, The Board of Commissioners of Washington 
County promise to pay Louis M. Hornthal, or his order, one thou- 
sand dollars, for value received, and to secure indebtedness contracted 
for the necessary expenses of said county in the purchase of brick 
building for court-house. This first day of October, 1877. 

J. G. AUSBORNE, [seat] 

Chairman of the Board of Commissioners of Washington County. 

Countersigned— 

Seal of Washington County, N. C. 
SBT W. H. STUBBS, 


Register of Deeds and Clerk af said Board. 
Endorsed: Pay Ed. Sallinger, or order. L. M. Hornthal. 


23 fNo. 23. Office of Board of Commissioners of the County of 
Washington, N. C. 


Four years after date, with interest from date at the rate of six per 
centum per annum, The Board of Commissioners of Washington 
County promise to pay to Louis M. Hornthal, or his order, one thou- 
sand dollars, for value received, and to secure indebtedness contracted 
for the necessary expenses of said county in the purchase of brick 
building for court-house. This first day of October, 1877. 

J. G. AUSBORNE, — 
Chairman of the Board of Commissioners of Washington County. 

Countersigned— 

[Seal of Washington County, N. C.] 
W. H. STUBBS, 


Register of Deeds and Clerk of said Board. 
Endorsed: Pay Ed. Sallinger, or order. L. M. Hornthal. 
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IV. That each and every of the above-recited bonds was due and 
payable on or before the first day of October, 1881, and before this 
action was brought, with interest thereon from the date thereof. 

rf That no part of the principal or interest of said bonds has been 

id. 
evi That before said bonds, or either of them, became due and 
payable the said Louis M. Hornthal endorsed the same to the plain- 
tiff for value. 

VII. That the said bonds have been duly presented to the 
24 ~_—ttreasurer of the county of Washington and to the defendants, 
and payment duly demanded and refused before this action 

was instituted ; of all of which the defendant was duly notified. 

VIII. That the plaintiff has no other remedy to enforce the collec- 
tion of said bonds except by mandamus. 


Wherefore the plaintiff demands judgment against the defend- 
ant— 

First, for five thousand dollars, with interest, according to the 
tenor of said bonds, until paid, and for costs of this action ; and that 
a peremptory writ of mandamus issue to the defendants, command- 
ing them that they levy and cause to be collected a sum sufficient to 
satisfy said judgment, interest, and costs of collection, and that, when 
collected, they apply the same to its satisfaction. 

HINSDALE & DEVEREUX, 
GILLIAM & GATLING, 
Plaintiffs’ Attorneys. 


Nortu CAROLIN A, Wake County: 


H. A. Gilliam, being duly sworn, says: That the facts set forth in 
paragraph I, II, III, a, b, e, d, e, IV, V, VI. VII, VIII are true ex- 
cept as to matters therein stated on information and belief, und as 
to those matters he believes it to be true; that he is the plaintiff's 

att’y, and has possession of the bonds sued upon; that 
25 he derives his information from said bonds and from the 

statements and complaint of plaintiff and hisagent; that the 
plaintiff is a non-resident of North Carolina. 

(S’g’d) H. . A. GILLIAM. 


Subscribed and sworn to before me this 8th day of December, 


1881. . 
N. J. RIDDICK, Clerk. 


(Endorsed :) Filed this 8th day of December, 1881. N. J. Rid- 
dick, clerk. 


Whereupon the defendants come, and by their attorneys, Fowle, 
Reade, Busbee & Busbee, file the following answer: 


— cme OS AR A CORB RICE: tm 
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Answer. 


In the Circuit Court of the United States, 4th Circuit, Eastern Dist’ 
3 of North Carolina. 


EpWARD SALLINGER, Plaintiff, 
against 
THe BoARD OF CoMMISSIONERS OF WASHINGTON County, Defendants. 


The defendants, answering the complaint herein, say— 

I. That they admit the allegations contained in the first section 
of the co:nplaint. 

II That they admit that they are The Board of Commis- 
26 sioners of Washington County, but what their rights and lia- 
bilities are as such are questions of law which they submit to 

the judgment of the court. 

III. That the allegations contained in the third section of the 
complaint are not true. 

IV. That the allegations contained in the fourth section of the 
complaint are not true. oe 

Further answering, defendants say— 

V. That they deny that on the first day of October, 1877, or on 
any other day previous to that time, Louis M. Hornthal was the 
owner in fee of the property described in the bonis set out in the 
complaint, or that he contracted to sell the same to the defendants 
to be used as a court-house, and defendants deny that they issued 
the said bonds. 

VI. That the execution and issuance of said bonds by the former 
board of commissioners of said county was u/tra vires, and defend- 
ants say that the same are invalid and void; that the statutory 
regulations governing such matters were not complied with; that 
the action of said commissioners was not had at the regular Septem- 
ber meeting of the board, nor by the unanimous vote of the mem- 
bers of the board, nor upon notice as provided by law, and that 

said action was taken without the concurrence of a majority 
27 of the justices of the peace of said county sitting with said 
board as required by law. 

VII. That on the 30th day of November, 1877, James F. Norman, 
for himself and the other taxpayers of said county, commenced an 
action against the Board of Commissioners of said county, J. E. 
Jackson, county treasurer, L. M. Hornthal and L. H. Hornthal, 
wherein the same matters were involved as are involved in this ac- 
tion; that the complaint therein sets out all the facts, and defend- 
ant ask that said complaint—a copy whereof is hereto attached— 
may be taken as part of this answer as if thes ame were herein set 
out at length; that the restraining order set out in said action is still 
in force, and has so continued since the date when it was issued, the 
30th November, 1877. 

Wherefore defendants ask that they be hence dismissed with their 


costs, &c. 
FOWLE, READE, 
BUSBEE & BUSBEE, 


* 


Att’ys for Def tu. ; 
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28 EMRHInITr “A.” 


Superior Court. 
WASHINGTON CounNTY: 5 


James F. Norman, on behalf of himself and the other taxpayers of 
Washington County, 
against 
THE Boarp oF CoMMISSIONERS OF WASHINGTON County, J. E. JAcK- 
sox, Treasurer of Washington County, L. M. Hornthal, L. Horn- 
thal. 


The plaintiff, on behalf of himself and the other taxpayers of 

the county of Washington, complains : 
I. That in the month of May, 1873, the court-house and jail of 
said county were located on a certain lot in the town of Plymouth, 
lying on Main or Second street, numbered and known in the plan 
of said town as lot number one hundred and fifteen. 

II. That the said lot was duly designated as the site of the court- 
house and jail of said county, according to the provisions of law, 
and had so continued to be for more than half a century, and the 
title to said lot in fee was then and is now in the Board of Commis- 

sioners of said county. 
29 III. That in the said month and year the court-house was 

burned, and thereafter court was held in a certain building 
situated on Water street, in the said town, on a lot numbered and 
known as the water part of lot numbered one hundred and forty- 
nine, but that such removal was intended to be merely temporary, 
and was made without notice, not at the regular September meeting 
and not by the unanimous vote of the Board of County Commission- 
ers then being. 

IV. That the jail is now standing upon the said lot numbered one 
hundred and fifteen, and is now used, and has always been used, for 
the purposes for which it was built. 

V. That the building in lot number one hundred and forty-nine 
is an old storehouse, the lower story of which has been for many 
years used for the storage of salt; that by the action of salt so stored 
therein the brick walls of the building have been rotted away and 
are Insecure and dangerous to life: that said building is in every 

way unfit fora court-house, and cannot be so used without many 
30 and expensive repairs and alterations, and is not, at a fair 
5 valuation, worth more than two thousand and five hundred 
qouars. 

VI. That on the first Monday in October, 1877, the defendant, 
Board of Commissioners of said county, met and adopted the follow- 
ing order or resolution by a majority vote of the said board : 

“Moved and seconded that a vote of the board be taken on the 
purchase of the brick building now used as a court-house ; where- 
upon three votes were cast for to purchase said building and one vote 
was cust against the purchase of said building.” 

VII. That, as the plaintiff is informed and believes, the said Board 
of Commissioners thereupon adjourned without making or ordering 
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any further order to be made on the minutes of their proceedings 
and without taking any further action as regards the purchase of 
said building. 

VIII. That, nevertheless, there appears upon the minutes of said 
meeting the following order: 3 

Whereas the court-house of the county of Washington, with the 

offices, for the preservation of the public records, and for the 
31 transaction of the public business, were destroyed by fire in 

the month of May, 1873, and it is absolutely necessary that 
the county shall own a court-house, with suitable offices, wherein 
the public records may be safely kept, and wherein the officers of 
the court, and of the county, can conveniently transact the public 
business, and this board declare that it is inexpedient longer to 
occupy a rented house for that purpose; and whereas Louis M. 
Hornthal, of the city of New York has offered to sell to this Board 
of Commissioners for said county tue water part of lot number one 
hundred and forty-nine, situated in the town of Plymouth, in said 
county, so numbered upon the plat or plan of said town, known as 
the custom-house property, fronting 50 feet upon water street and 
extending to the river, including the wharf upon the same, with the 
brick house, 40 feet wide, 60 feet long, of three stories in height, 
with basement or cellar, at the price of $5,000, to be secured by the 
bonds of the commissioners, payable in five equal annual instal- 
ments, bearing interest at the rate of six per cent. per annum, and 
agrees to execute title to the same upon payment of the pur- 
32 — and interest, and to execute to this board a bond, 

with surety, to perform this agreement; and whereas a 
majority of the justices of said county have, in writing, directed 
the Board of County Commissioners to accept the offer of the said 
L. M. Hornthal, and to make the purchase of the said property upon 
the terms named: 

It is ordered by this board, a majority of the said justices con- 
curring, that Jos. G. Ausborn, chairman of this board, contract with 
the said L. M. Hornthal, through his agent, L. H. Hornthal, the pur- 
chase of said property; that he take trom the said L. M. Hornthal 
his bonds, with surety, as above provided; and that he execute, as 
chairman of this board, five bonds, each for $1,000, payable sever- 
ally 1st Octo., 1878, 1879, 1880, 1881, 1882, bearing six per cent. 
interest; that he cause the same to be countersigned by the clerk of 
this board, who is register of deeds for this county, and that the 
seal of the office be attached. 

IX. That the plaintiff is informed, believes, and charges that the 
order or resolution so above set forth was never read to the Board 
of Commissioners at any of their meetings; and was never by them 

udopted ; and that if the same was adopted, it was not done 

33 by a unanimous vote of the board. 
X. That the said order or resolution was not adopted at the 

regular September meeting of said board. 
I. That the said order or resolution amounted, in fact, to a re- 
moval of court-house from lot number one hundred and fifteen to 
the water part of lot number one hundred and forty-nine, a dis- 
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tance of about three hundred yards, and that no notice of such pro- 
change was ever given as required by law. 

XII. That the building on the water part of lot number one hun- 
dred and forty-nine, for the reasons hereinbefore stated, is entirely 
unfit for the purposes for which the commissioners propose to pur- 
chase it; and, further, that it is closely and entirely surrounded by 
buildings on three sides, rendering it very unsafe on account of fire, 
and making the premium for insurance exceedingly heavy, and 
that if the public documents and records were therein deposited 
they would be by no means safe. 

XIII. That the jail on lot number one hundred and fiſteen is a 

very costly one, but is entirely unsuited to any other pu 6 
34 and cannot be sold for anything like its value; that if the 

court-house site is removed from said lot there is no place or 
room on the water part of lot number one hundred and forty-nine 
in which another jail can be erected, and prisoners will always have 
to be carried along the most public streets of the town, a distance of 
three hundred yards, necessitating guards and other great expenses 
to the tax-payers of said county. 

XIV. That a building of brick in all respects suitable and proper 
for a court-house can be erected on lot number one hundred and 
fifteen at a cost less than $5,000, and upon more favorable terms 
than those on which the defendants propose to buy of the said 
Hornthal. 

XV. That, notwithstanding the premises, the defendant, Board 
of Commissioners, or a majority of them, propose to carry out the 
order or resolution purporting to have been adopted by them in re- 
gard to said purchase of water part of lot number one hundred and 
forty-nine; and the chairman of said board proposes to issue, or has 
already issued, five one-thousand-dollar bonds, according to the 

terms of said order. 
35 XVI. The the other defendants are the treasurer of said 
county and L. M. & L. H. Hornthal. 

XVII. That the plaintiff is informed and believes the lot or build- 
ing on water part of lot one hundred and forty-nine is in fact the 
property of L. H. Hornthal, who has negotiated the sale of the same 
on his own account; and that if the bonds have already been issued 
they are now in his possession. a 

VIII. That the plaintiff is a resident and tax-payer of said 
county and the owner of real estate therein. 

XIX. That the plaintiff has issued a summons against the de- 
fendants, returnable to the next term of the superior court of Wash- 
ington county. 

XX. That if the defendant, Board of Commissioners, is permitted 
to issue said bonds, and the defendants, the treasurer, to pay them, 
the injury to the plaintiff will be irreparable. . 

Wherefore the plaintiff, on behalf of himself and the other tax- 
payers of said county, prays judgment— a 

I. That an injunction issue, directed to the defendants, enjoining 

the defendant, Board of Commissioners, from removing the site 
36 ol the court-house of said county from lot No. 115 or expend- 
ing any public monies on the repair of the building on the 
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water part of lot No. 149, under the orders and proceedings hereto- 
fore by them had and made, and enjoining them from executing 
and issuing any county bonds or bond in payment of the building 
on said lot No. 149 under said orders and proceedings, and enjoin- 
ing them from levying or collecting any taxes for the purpose of 
paying said bonds whether now issued or not; and enjoining the 
defendants, the treasurer of said county, J. E. Jackson, from paying 
any bonds or bond issued or that may be issued for any such pur- 

, under any proceedings heretofore had before the defendants, 
Board of Commissioners; and enjoining the defendants L. H. Horn- 
thal and L. M. Hornthal from selling, transferring, or negotiating 
any of said bonds, or sending them beyond the jurisdiction of this 
court. 

II. That said bonds, if already issued, be declared null and void 
and of no effect, and that the same be delivered up by the said L. 
H. Hornthal and L. M. Hornthal to be cancelled. 

III. For such other and further relief as the plaintiff may be en- 

titled to. 
37 IV. And for costs. 
(S’g’d) oe LATHAM, | 
Att'y for PUffs. 


James F. Norman, the plaintiff, being duly sworn, deposes and 
says: That the facts set forth in the foregoing complaint are true of 
his own knowledge except as to those matters stated on information 
and belief, and as to those matters he believes said complaint to be 


true. 
J. F. NORMAN. 


Sworn and subscribed to before me the 23d day November, 1877. 
J. A. MELSON, Clerk. 


38 WASHINGTON CouNTY: 
Superior Court. 


JAuxs F. Nurman, on behalf of himself and the other Tax-payers 
of Washington County, 
against 
Tue Boarp or CoMMISSIONERS OF WASI N GTO County, J. E. Jack- 
son, Treasurer of Washington County, L. H. and L. M. Hornthal. 


At a superior court began and held for the county of Washington 
on the 12th Monday after the 4th Monday in August, 1877—present, 
his Honor R. H. Cannon, judge presiding—on reading and filing 
the complaint verified by the oath of the plaintiff, and it appeari 
to the satisfaction of the court that an injunction ought to be issued, 
it is now, on motion of L. C. Latham, attorney for the plaintiffs, or- 
dered that upon the plaintiffs filing with the clerk of Washington 
superior court a written undertaking, with sufficient suretics, in 

the sum of one thousand dollars, to be justified before and 
39 approved by the said clerk, to the effect that the plaintiff will 
pay to the defendants such damages, not exceeding the said 


3273 


i die tne an eo ee ne 
3 n = " 


ve N +, ee me * 
pe “oe * 1 wee 
Spee oa ———T—T—T—T— 


ATE Se ES se Ca — 


a sa * N 
R —— ͤ — 


— — — 


ee ee neee eee eee eee ee e 
— ———— a *** e a 


18 THE BOARD OF (COMMISSIONERS OF THE COUNTY OF 


sum of five hundred dollars, as they may sustain by reason of the 
injunction, if the conrt shall finally decide that the plaintiff was not 
entitled thereto, the said clerk shall at once issue an order directed 
to the defendants, enjoining the defendant Board of Commissioners 
from removing the site of the court-house of said county from lot 
No. 115, in the town of Plymouth, or expending any public monies 
on the repair of the building on lot No. 149, under the orders and 
proceedings heretofore by them had and made; and enjoining them 
from executing and issuing any county bonds or bond in payment 
of the building on said lot No. 149 under said orders and proceed- 
ings; and enjoining them from the levying or collecting any taxes 
for the purpose of paying.said bonds, whether now issued or not ; 
and enjoining the defendants, the treasurer of suid county, J. E. 
Jackson, from paying any bond or bonds issued, or that may be 
issued, for any such purpose, under any proceedings heretofore had 
before the defendant Board of Commissioners; and enjoining the 

defendants, L. H. & L. M. Hornthal, from selling, transferring, 
40 or negotiating any of said bonds, or sending them beyond 


the jurisdiction of this court. 
R. H. CANNON, Judge. 
WASHINGTON CouNTY: 
: Superior Court. 


James F. Nokmay, on behalf of himself and the other Taxpayers of 
Washington County 
against 
THE BOARD oF CoMMISSIONERS OF WASHINGTON County, J. E. JAcK- 
son, Treasurer of Washington County; L. H. Hornthal, and L. 
M. Hornthal. 


Whereas the p:aintiff has applied for an injunction restraining 
the defendant Board of Commissioners from removing the site of 
the court-house of said county from lot No. 115, in the town cf 
Plymouth, or expending any public monies on the repair of the 
building on lot No. 149 under the orders and proceedings heretofore 
by them had and made, and enjoining them from executing and 
issuing any county bond in payment of the building on lot No. 149 

under said orders and proceedings; and enjoining them from 
41 the levying or collecting any taxes for the purpose of paying 

any such bonds; and enjoining the defendants, the treasurer 
of said county, J. E. Jackson, from paying any bonds or bond issued 
for any such purpose under the proceedings heretofore had before 
the defendant Board of Commissioners, and enjoining the defend- 
ants, L. H.-Hornthal and L. M. Hornthal, from selling, transferring, 
or negotiating any of said bonds, or sending them beyond the juris- 
diction of this court: 

Now, therefore, we undertake in the sum of one thousand dollars 
to pay to the said defendants such damages as they may sustain by 
reason of such injunction, if the court shall finally decide that the 
plaintiff is not entitled thereto. 

J. F. NORMAN. _ [sEAt. 


J. P. NEWBURY. [sEat. 


n * 
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J. F. Norman and J. P. Newberry, being duly sworn, severally 
“uy each for himself, that he is a householder and freeholder in 
ashington county, and that each of them is worth one thousand 
dollars over all his debts and liabilities, and exclusive of his 
42 homestead and personal property exemptions. 
7 J. F. NORMAN. 
J. P. NEWBERRY. 


Sworn before me, the 30th day of Nov. 1877. 
J. A. MELSON, CPE. 


This bond is approved by me. 


WASHINGTON CouNTY : 
Superior Court. 


JAMES F. Norman. on behalf of himself and-other Tax-payers of 
Washington County, 
against 
Tug Boarp oF ComMISSIONERS OF WasHINGTON County, J. E. 
Jackson, the Treasurer of Washingtor County; L. M. Hornthal, 
and L. H. Hornthal. 


The State of North Carolina to the Board of Commissioners of 
Washington County, J. E. Jackson, treasurer of Washington 
county; L. M. Hornthal, and L. H. Hornthal, their counsellors, 

attorneys, solicitors, and agents: 


43 Whereas James F. Norman, on behalf of himself and the 

other tax-payers of Washington county, has filed his com- 
plaint in the superior court of Washington county against you, the 
said Board of Commissioners of Washington County, J. E. Jackson, 
treasurer of Washington county; L. M. Hornthal, and L. H. Horn- 
thal, and it was thereupon ordered by his honor R. H. Cannon, 
judge presiding, that an injunction should be issued against you 
8 other persons aforesaid, enjoining you, the defendant Board 
of Commissioners of Washington County,from removing the site of 
the court-house of said county from lot No. 115, in the town of 4 
mouth, or expending any publie monies on the repair on lot No. 
149, under the orders and proceedings by them heretofore had and 
made, and enjoining you, the said Board of Commissioners, from 
executing and issuing any county bonds or bond in payment of the 
building on said lot No. 149, under said orders and proceedings, and 
enjoining you, the said Board of Commissioners, from levying or 
collecting any taxes for the purpose of paying said bonds, whether 

now issued or not, and enjoining you, J. E. Jackson, treasurer 
44 of said county, from paying any bond or bonds issued, or 

that may be issued, for any such purpose, under any proceed- 
ings heretofore had before the defendant Board of Commissioners, 
and enjoining you L. M. and L. II. Hornthal from selling, transfer- 
ring, or negotiating any of said bonds, ur sending them beyond the 


jurisdiction of this court. 
We, therefore, strictly enjoin and command you, the Board of Com- 
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missioners of Washington county, to desist from removing the site 
of the court-house of said county from lot No. 115, in the town of 
Plymouth, or expending any public monies on the repair of the 
building on lot No. 149, under the orders and proceedings hereto- 
fore by them had and made, and from executing and issuing any 
county bond or bonds in payment of the building on said lot No. 
149 under said orders and proceedings, and from levying or collect- 
ing any taxes for the purpose of paying said bonds or bond, whether 
now issued or not, and you, J. E. ackson, treasurer of said county, 
from paying any bond or bonds issued or that may be issued for any 
such purpose, under any proceedings heretofore had before the de- 
fendant, Board of Commissioners, and you, L. M. & L. H. 
45 Fornthal, from selling, transferring, or negotiating any of 
said bonds or sending them beyond the jurisdiction of this 
court. 
Witness, J. A. Melson, clerk of the superior court for Washington 
Co., at office in Plymouth, 30th day of November, A. D. 1877. 
J. A. MELSON, Clk. 


46 And now, at the November term, 1881, of said court, the 

following jurors, to wit: C. H. Clark, Thomas Johns, L. L. 
Doub, J. S. Brassfield, W. H. Whitaker, W. H. Utley, Frank Thomas, 
H. B. Jordan, John Price, J. H. Blalock, Sampson Anderson, 
and A. R. Edwards, being chosen, tried, and sworn, and having 
found all of said issues in favor of the plaintiff and assessed his dam- 
ages at six thousand two hundred and forty-seven & P dollars, a 
judgment is rendered by his honor Geo. W. Brooks, judge presiding, 
in the words and figures following, to wit: 


Judgment. 


Tue Unitep States oF AMERICA, 
State of North Carolina: 


In the Circuit Court of the United States for the Eastern District of 
North Carolina. November Term, 1881. 


EDWARD SALLINGER, Plaintiff, 
against 
THE BoarD or CoMMISSIONERS OF WASHINGTON County, Def 't. 


By agreement of parties this action is tried at the appearance 
term. 
47 The issues in this action having been brought on for trial 
before his honor George W. Brooks and a jury, at a court 
held on the last Monday in November, 1881, and the issues having 
been tried and a verdict for the plaintiff having been duly rendered 
on the 8th day of December, 1881: 

Now, on motion of Gilliam & Gatling, and Hinsdale & Devereux, 
attorneys for the plaintiff, it is adjudged that the plaintiff recover of 
said defendant six thousand two — and forty-seven and p, 
dollars ($6,247.50), with interest on five thousand dollars (85,000) 
from November 28th, 1881, till paid, and the costs of this action to 
be taxed by the clerk. 
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And it is further adjudged that a 1 writ of mandamus 
do issue out of and under the seal of this court, directed to the de- 
fendants and commanding them that they forthwith pay the said 
judgment, principal, interest and costs out of such funds as may be 
in the treasury of said county on hand, tlien that the said defend- 
ants proceed forthwith, as soon as authorized by law, to levy, and 

cause tu be collected, a tax for and sufficient to pay the same 
48 and out of said tax when collected, that the defendants pay 

off and discharge the said judgment. 

G. W. BROOKS, 
District Judge. 


Endorsed: Filed 8th of December, 1881. N. J. Riddick, clerk. 
Bill of Exceptions. 


Circuit Court of the United States, for the Fourth Circuit and East- 
ern District of North Carolina. 


EDWARD SALLINGER, Plaintiff, 
against 
THE Boarp or COMMISSIONERS OF W AsMfNGTON County, Defendants, 


Be it remembered that upon the trial of the issues joined be- 
tween the above-named parties, at a court held for the fourth circuit 
and eastern district of North Carolina, at the Federal court-house, 
in the city of Raleigh, on the lust Monday in- November, 1881, be- 
fore the Honorable George W. Brooks, United States district judge, 
the plaintiff put in evidence, without objection by the defendant, 

and proved the execution of the bonds declared upon, a copy 
49 of the first of which is hereto appended and made a part 

hereof, and offered in evidence the deposition of Edward 
Sallinger, the plaintiff, by which it was shown that the bonds were 
endorsed to the plaintiff for value by Lewis M. Hornthal, the obli- 
ligee, on the 26th day of April, 1878, and without notice of any de- 
fence thereto, there being no evidence to the contrary. 

The defendants offered in evidence the exhibit accompanying the 
answer marked “A,” which was objected to by the plaintiff and ex- 
cluded by the court. 

Exception 1. The defendant’s counsel excepted. 

The defendants offered in evidence the paper marked“ B,.“ hereto 
annexed, purporting to be the proceedings of the Board of Commis- 
sioners of Washington County, to show that the action of said board 
in executing and issuing the suid bonds was ultra vires, in that the 
statutes regulating such matters had not been observed or complied 
with, in that the action of the Board of Commissioners had not been 
had at the regular September meeting of the board, nor by the unan- 
imous vote of the said board, nor upon notice, as provided in Bar- 

tle’s Revisal, chapter 27, sec. 8, sub. sec. 8; and further, that 
50 the commissioners had no power to purchase real property 

without the concurrence of a majority of the justices of Wash- 
ington county, under the provisions of chap. 141, sec. 5, laws of 
1876-7. 
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The plaintiff objected to receiving this paper in evidence. Objec- 
tion overruled, and paper admitted. 

It was further in evidence that the court-house of Washington 
county was destroyed by fire in the spring of 1872. | 

That in August following the defendants rented the building, for 
the purchase of which these bonds were issued, which is situated 
about 200 yards from the court-house which was destroyed by fire, 
in the town of Plymouth, and before the succeeding fall term of the 
superior court, the defendant gave notice, by public advertisement 
for 30 days, declaring the house so rented to be the public court- 
house of Washington county, and that courts were held continuously 
therein until the commencement of this action. 

It was further in evidence that the paper on page 1 of Exhibit 
“13,” dated Sept. 24, 1877, was signed by a majority of the justices 
of Washington county. The defendant asked the court to instruct 

the jury that upon this proof, the purehase by the Board of 
51 Commissioners of this building from L. M. Hornthal was ultra 

vires ; that the contract of purchase was void, and that the 
plaintiff could not recover. 

Exception 2nd. The court declined to so charge and the defend- 
ants excepted. 

There was no evidence offered by the defendant to show a failure 
of consideration by reason of a want of title with respect to the land 
for which the bonds were given, and no point was made on the trial 
by the defendant as to such alleged failure of consideration. For 
the purposes of said trial that defence was waived by the derend- 
ant. 1 

The court directed the jury that upon the evidence the plaintiff 
was entitled to recover. 
Exception 3rd. The defendant excepted. 

HINSDALE & DEVEREUX, 
Ns Attorneys. 
READE, BUSBEE & BUSBEE, 
Def ts Attorneys. 


The foregoing bill of exceptions is approved. Judge Brooks hav- 
ing died before he could sign the exceptions in this case, which he 
heard sitting alone, knowing them to be right, and at the request of 
counsel, I have signed them in his stead. 


(Signed) HUGH L. BOND, A. Judge. 


52 Office of Board of Commissioners of the County of Wash- 
ington, N. C. 


No. 19. Twelve months after date, with interest from date at the 
rate of six per centum per annum, the Board of Commissioners of 
Washington County promise to pay Louis M. Hornthal or his order 
one thousand dollars for value received, and to secure indebtedness 


— 
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contracted for the necessary expenses of said county in the purchase 
of brick building for court-house, this first day of October, 1877. 
J. G. AUSBORN, [sxAl.] 

Chairman of the Board of Commissioners of Washington County. 

Countersigned— | 

(Seal of Washington County, N. C.] 

W. H. STUBBS, 
Register of Deeds and Clerk of said Book. 


Endorsed: Pay Ed. Sallinger or order. L. M. Hornthal. 


[Written across the face:] Judgment. U. S. circuit court. Novem- 
ber Term, 1881. No. 260. T. D. 


53 66 B.” 
Special Mecting of the Board of County Commissioners, 1st Monday in 
October, 1877 


Strate oF NORTH CAROLIN A, Washington County : 


Board met according to adjournment. 

Present: J. G. Ausborn, Thos. O. Vail, E. II. Leary, L. W. Am- 
brose, Geo. McDonald. 

Minutes of last meeting read and approved. 


To the honorable Board of Commissioners of Washington County : 


The undersigned justices of the peace for Washington county re- 
spectfully ask that your body will at your next meeting contract 
with L. M. Hornthal in person, or by his agent, L. H. Hornthal, for 
the purchase of the brick store and lot in Plymouth, lately the eus - 
tom-house, for the use of the county of Washington for a court- 
house, paying for the same the bonds of the county, bearing six per 

cent. interest, payable at one, two, three, four, and five 
54 years, with interest from date, at price of five thousand dol- 

lars, or five bonds of one thousand dollars each, at the rate of 
interest due as aforesaid, as we have here reconsidered. 

Plymouth, N. C., September 24th, 1877. 


(Signed) BRYANT BENNETT, J. P. 
“ WM. R. CHESSON, J. P. 
“ L. Ii. PHELPS, J. P. 
0 ALEX. ARMSTRONG, J. P. 
„ JULIUS I. HOWELL, J P. 
“ JOSEPHUS H. SNELL, J. P. 
“ JOSHUA B. DAVENPORT, J. N 
“ D. SPRUILL, J. J 


Moved and seconded that a vote of the board be taken on the pur- 
chase of the brick building now used as a court-house. 

Whereupon three votes were cast for to purchase said building 
(and one vote was cast against the purchase of said building). 

Whereas the court-house of the county of Washington, with the 
offices for the preservation of the public records and for the transac- 
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tion of the public business, were destroyed by fire in the 
55 month of May, 1873, and ‘it is absolutely necessary that the 

county shall own a court-house, with suitable offices, wherein 
the public records may be safely kept, and wherein the officers of 
the court and of the county can conveniently transact the public 
business, and this board declare that it is inexpedient longer to oc- 
cupy a rented house for these purposes; and whereas Louis M. 
Hornthal, of the city of New York, has offered to sell to this Board 
of Commissioners for said county the water part of lot number one 
hundred and forty-nine, situated in the town of Plymouth, in said 
county, so numbered upon the plot or plan of said town, known as 
the custom-house property, fronting fifty feet upon water street and 
extending to the river, including the wharf upon the same, with the 
brick house, forty feet wide, sixty feet long, of three stories in height, 
with basement or cellar, at the price of five thousand dollars, to be 
secured by the bonds of the Board of Commissioners, payable in five 
equal annual instalments, bearing interest at the rate of 6 per 
centum per annum, and agree to execute title to the same upon 
payment of the purchase-money and interest and to execute to 

this board a bond with surety to perform this agreement; 
56 and whereas a majority of the justices of suid county have, 

in writing, directed this Board of County Commissioners to 
accept the offer of the said L. M. Hornthal and make the purchase 
of the said property upon the terms named: 

It is ordered by this board, a majority of said justices concurring, 
that Jas. G. Ausbon, chairman of this board, contract with the 
said L. M. Hornthal, through his agent, L. H. Hornthal, for the 
purchase of said property; that he take from the said L. M. Horn- 
thal his bond with surety, as above provided, and that he execute, 
as chairman of this board, five bonds, each for one thousand dollars, 
payable severally 1st October, 1878, 1879, 1880, 1881, 1882, bearing 
6 per centum interest; that he cause the same to be countersigned 
by the clerk of this board, who is the register of deeds for this county, 
and that the seal of his office be attached. 


(Signed) J. G. AUSBON, Chairman. 
57 Special Meeting of the Board of County Commissoners, 1st Mon- 
day, Nov. 5, 1877. . 


STaTE OF NORTH CAROLIN A, Washington County : 


Board met according to adjournment. 

Present: J. G. Ausbon, “ch’m ;” Thos. O. Vail, Geo. McDonald, 
E. H. Leary, L. W. Ambrose. 

Minutes of last meeting read and approved. 

The undersigned, chairman of this board of County Commission- 
ers, respectfully reports : 

That in obedience to the order of this board, proposed on the Ist 
day of October, 1877, he accepted the bond of L. M. Hornthal, of 
the city of New York, in the penal sum of ten thousand dollars, 
with justied security, conditioned to execute title to this Board of 
County Commissioners for the brick store and lot in Plymouth, 


— -{ ——-- -“ - — 
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known as the custom-house, upon payment of the purchase- 
58 money, and that under said order he executed to him five 

bonds, each for one thousand dollars, dated the Ist day of 
October, 1877, bearing six per cent. interest from date, payable at 
one, two, three, four, and five years from date, whieh were counter- 
signed by the clerk of this board and sealed with the seal of his 
office, as register of deeds, and that he has caused the said title bond 
to be proved and registered. | 

Respectfully submitted. : 
(S’g’d) J. G. AUSBON, Chairman. 


The chairman of this board having reported his action in rela- 
tion to the purchase of the brick store, known as the custom-house, 
for use as a court-house, and his execution of five county bonds for 
the purchase-money : 

Therefore it is ordered that his report be adopted, and that his ne- 
tion in the premises be in all respects confirmed and approved. 


(Sg d) L. W. AMBROSE. 
E. H. LEARY. 
GEO. McDONALD. 
59 And afterwards, to wit, on the 7th dav of June, 1883, a 


petition for writ of error was filed in the clerk’s office of said 
court, which, with the order of the court thereon, is in the words and 
figures following, to wit: 


In the Circuit Court of the United States for the Eastern District of 
North Carolina. | 


EDWARD SALLINGER 
vs. 
THE BoaRD oF COMMISSIONERS OF WASHINGTON CouUNTY. 


To the hon. the judges of said court : 


The petition of the defendants in the above-entitled cause respect- 
fully represents that they feel aggrieved by the judgment of the 
said circuit court rendered against them at the November, 1881, 
term thereof, and to the end that the same may be reviewed and 
justice done they pray a writ of error to the next term of the Su- 

reme Court of the United States, and herewith tender an appeal bond 
in conformity with the statute. 
(Signed) BOARD OF COMMISSIONERS OF WASH- 
INGTON COUNTY, 
By READE, BUSBEE & BUSBEE, Atiorneys. 


Upon the filing of the above petition, together with the 
60 appeal bond herein, the clerk of said circuit court will issue 
the writ of error as prayed, returnable to the next term of 


the Supreme Court of the United States. 
(S’g’d) HUGH L. BOND, 


Judge L. S. Circuit Court for Eastern District of North Carolina. 
(Endorsed :) Filed June 7th, 1883. N. J. Riddick, clerk. 
4—273 
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And thereupon an appeal bond was filed in the clerk’s office of 
said court, which is in the words and figures following, to wit: 


In the Circuit Court of the United States for the Eastern District of 
North Carolina. 


EDWARD SALLINGER, Plaintiff, 
v8. 
THe BoarRD OF COMMISSIONERS OF WASHINGTON County, Defend- 
ants. 


Know all men by these presents, that we, John W. Latham, 
James F. Norman, and Benj. F. Owens are held and firmly bound 
unto Edward Sallinger in the sum of five hundred dollars, to be 
paid to the said Edward Sallinger, his executors or administra- 
: tors; to which payment, well and truly to be made, we bind 
61 ourselves and each of us, jointly and severally, and our and 

each of our heirs, executors, and administrators firmly by 


these presents. 
Sealed with our seals and dated the 28th day of August, 1882. 


The condition of the above obligation is such that, whereas The 
Board of Commissioners of Washington County have prosecuted a 
writ of error to the Supreme Court of the United States to reverse 
the judgment in the above-entitled suit by the circuit court of the 
United States for the eastern district of North Caroling. 

Now, therefore, if the above-named Board of Commissioners of 
Washington County shall prosecute their said writ of error with 
effect and answer all damages and costs; if they shall fail to make 
good their plea, then this obligation shall be void; otherwise the 
same shall be and remain in full force and virtue. 

(S’g’d) JNO. W. LATHAM, [skAz.] 
| Cm Bd Co. Com’s. 

J. F. NORMAN. SEAL. 

B. F. OWENS. — 


WASHINGTON CouUNTY, 88: 


On the 28th day of August, 1882, before the undersigned, notary 

ublic for Washington county, personally appeared Jolin W. Latham, 

— F. Norman, and Benjamin F. Owens, to me known to be the 

persons who executed the foregoing bond, and did severally 

62 personally acknowledge that he did execute the same. And 

the said John W. Latham, J. F. Norman, and B. F. Owens, 

being duly sworn, say each for himself that he is a resident and 

freeholder in Washington county, N. C., and worth double the 

amount of the foregoing bond, exclusive of property exempt from 

execution and over and above all liabilities. 

Witness my hand and seal of office hereto affixed. 


[SEAL.] (S’g’d) ROBT S. GORLET, 
Notary Public for Washingtan County. 
I approve the above bond. 
(Signed) HUGH T. BOND, 


Circuit Judge. 
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Whereupon the following writ of error was issued : 


Unirep SrArEs OF AMERICA, 88: 


The President of the United States to the judges of the circuit court 
of the United States for the eastern district of North Carolina, 
Greeting: 


Because in the record and proceedings, and also in the rendition 
of the judgment of a plea which is in the said circuit court before 
you, between Edward Sallinger and The Board of Commis- 
63 sioners of the County of Washington, a manifest error hath 
happened to the great damage of the said Board of Commis- 
sioners of the county of Washington, as by their complaint appears ; 
we, being willing that the error, if any there hath been, shonld be 
duly corrected, and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that under your seal, distinctly and openly, you send the record 
and p ings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you may have the same at Washington on the 8th day of Oc- 
tober, A. D. 1883, in the Supreme Court to be then and there héld ; 
that the record and — aforesaid being inspected, the said 
Supreme Court may cause further to be done therein, to correct that 
error, what of right and according to the laws and customs of the 
United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the 7th day of June, in the year of our Lord one 
thousand eight hundred and eighty-three. 


[Seal of the United States Circuit Court, Eastern District of N. C.] 


N. J. RIDDICK, 
Clerk U. S. Cireuil Court, Eastern District of North Carolina. 


64 UnITED STATES OF AMERICA, 88: 


To Edward Sallinger, or his attorneys of record, Messrs. 
Hinsdale & Devereaux : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday in October next, pursuant to a writ of error filed 
in the clerk’s office of the Circuit Court of the United States for the 
eastern district of North Carolina, wherein the Board of Commission- 
ers of the county of Washington are plaintiffs and you are defend- 
ant in error, to show cause, if any there be, why the judgment in 
the said writ of error should not be corrected and speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 7th day. of June, in the year 
of our Lord one thousand eight hundred and eighty-three. 

(S’g’d) HUGH L. BOND, 
Judge of the Circuit Court of the United States 
for the Eastern District of North Carolina. 
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Endorsed: We hereby acknowledge service of the within citation 
and waive copy thereof. ed Hinsdale & Devereux, Gatling & 
Whitaker, att’ys for Edward Sallinger. 


65 Unitep States OF AMERICA, 
Eastern District of North Carolina : 

I, Chas. M. Busbee, one of the attorneys for the defendants in the 
case to which this process relates, do hereby certify under oath that 
I served the citation upon Messrs. Hinsdale & Devereux and Gat- 
ling & Whitaker, att’ys for plaintiff, by handing the same to John 
Devereux, Jr., and Spier Whitaker, of said firms, to read, which 
they did, and waived service of copy of the same, as will appear by 


their acknowledgment of service of same. 
(Sg d) 5 C. M. BUSBEE. 


Sworn and subseribed before me this 16th day of June, 1883. 
N. J. RIDDICK, Clerk. 


66 Unrrep States oF AMERICA,, \ an 
Eastern District of North Carolina, {™ ° 
I, N. J. Riddick, clerk of the circuit court ¥ the United States for 
said district, do certify that the foregoing contains a full, true, and 
Actor 8 of the record of said court, in a cause lately pending 
therein, wherein Edward Sallinger is plaintiff and The rd of 
Commissioners of Washington County is defendant, excepting such 
parts thereof as is agreed by counsel for both plaintiff and defend- 
ant shall be omitted, together with a correct copy of the writ of 
error, assignment of error, citation, and bond for costs in the Su- 
preme Court of the United States. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said court at Raleigh, in said district, this July 5th, 1883. 
[Seal United States Circuit Court, Eastern Dist. of N. C.] 
N. J. RIDDICK, Clerk. 
By VITRUVIUS ROYSTER, 
Deputy Clerk. 


Endorsed on cover: E. North Carolina C. C. U.S. No. 273. The 
Board of Commissioners of the County of Washington, plaintiff in 
error, vs. Edward Sallinger. Filed 6th September, 1883. 
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Endorsed: We hereby acknowledge service of the within citation 
and waive copy thereof. (S’g’d) Hinsdale & Devereux, Gatling & 
Whitaker, att’ys for Edward Sallinger. 


65 Unirep States OF AMERICA, 
Luster District of North Carolina: 

I, Chas. MI. Busbee, one of the attorneys for the defendants in the 
case to which this process relates, do hereby certify under oath that 
[ served the citation upon Messrs. Hinsdale & Devereux and Cat- 
ling & Whitaker, att'ys for plaintiff, by handing the same to John 
Devereux, Jr., and Spier Whitaker, of said firms, to read, which 
they did, and waived service of copy of the same, as will appear by 
their acknowledgment of service of same. 

(S'g'd) C. M. BUSBEE. 


Sworn and subscribed before me this 16th day of June, 1883. 


N. J. RIDDICK, Clerk. 


66 Usirep States OF AMERICA,, 
te ecto Elegy ae . 
Lastern District of North Carolina, § 

I, N. J. Riddick, clerk of the circuit court yg the United States for 
said district, do certify that the foregoing contains à full, true, and 
—transcript of the record of said court, in a cause lately pending 
therein, wherein Edward Sallinger is plaintiff and The Board of 
Commissioners of Washington County is defendant, excepting such 
parts thereof as is agreed by counsel for both plaintiff and defend- 
ant shall be omitted, together with a correct copy of the writ of 
error, assignment of error, citation, and bond for costs in the Su- 
preme Court of the United States. 

In testimony whereof I have hereunto set my hand and aflixed 
the seal of said court at Raleigh, in said district, this July 5th, 1883. 

[Seal United States Circuit Court, Eastern Dist. of X. C.] 
N. J. RIDDICK, Gerl. 
By VITRUVIUS ROYSTER, 
Deputy Clerk. 

Endorsed on cover: E. North Carolina CLC. C. 8. No. 273. The 
Board of Commissioners of the County of Washington, plaintiff in 
error, vs. Melward Sullinger. Filed 6th September, 1883. 


* 72 


* 
he 


7 


* | 


Re Oe 


* 

y Fe 

4 * P 

n 
0 2 


N P 2 
. ¥e 
ot * A? fu tes 


Rr 


Negi 


in 5 Ay, 


+ 


ee ht “ey fy" 
98 * n pk * 25 . * * 0 
§ N. Bie ble 5 fe «Vio ng ait ; 
. 1 * “ . 2 of: ‘ 3.5 Nen ~~ 


. N N 
AMR REE o RR GS Me 
ie? a . 0 0 1 


7 
N * “ger a 
1 3 * 

m 75 etn Se b Oe 


7. a 2. n 


See 
Pet. te 


28 


1 7 > 
ie 


2 42 
. 
1 1 n. - 
Rate PCE ee eS 
n 
. et PP * . 
¢ N 2 > em 
*. Ce 77 
Wa sa! 5 8 Leb * 
¥ ve ang Oo" tes 
2 5 oe iy ay 3 
27 e 
ere . 
o 
* 3 
* 5 
> 


. 0  -¥ 
* * 5 4 
. 
PY 14 . 
* > 
4 n 
5 
db hae. ES 
to! BRS 
“3% oF re 
ty Weta 
aia 
. ghee 


* * Pig 4% 3 — my 25 * oe ‘ 
7 8 2 =) 25 4 x | 


eres FAC ae 


* 


4 


* 


* 


5 
gee 
« 
te, 


me) 
* * 


t 


1 


* 13 . “ wy win 
ye 8 
5 1 


ea a i A ‘ rig A” >? * 3 
5 < * 


1 

, 14808 

et 4 

* 

4 
* 
8 - 
° — * * 2 


* 1 que os - 
— J , * wh es; 3 

4 1 * 1 * N * 182 “at ame, * 1 f 75 2577. 
- . 1 Ke: oO N i> 

“ ue & . * 


te 
we 
4 of 


3 


7 ye * * ind oh as 


A hs “4 € 12 
1 2 i *. 9 2 
„ 


. 6 
ee 2 


r 
N eS ee 

a 
2 * 


* 


eae Ber 


ats 
. 


* 
aver e 


aes 
a 

: caer oa 
* . 


bie! rim 


— . 
aw 55 a” 


IN THE SUPREME COURT OF THE UNITED STATES, 
October Term, 1885. 


THE BOARD OF COMMISSIONERS OF WASHING- 
TON COUNTY, Plaintiff in error, 
* . No. 273. 
~ EDWARD SALLINGER. J 


STATEMENT OF CASE. 


This is an action at law brought against the Board of 
Commissioners of Washington County, North Carolina, 
plaintiff in error, upon five several bonds, similar in tenor, 
of which the following is one. 


No. 19. OFFICE OF BOARD OF COMMISSIONERS OF THE 
COUNTY OF WASHINGTON, N. c. 


Twelve months after date, with interest from date at the 
rate of six per cent. per annum, The Board of Commission- 
ers of Washington County promise to pay to Louis M. 
Hornthal or his order, one thousand dollars, for value re- 
ceived, and to secure indebtedness contracted for the neces- 
sary expenses of said County in the purchase of brick build. 
ing for court-house. This first day of October, 1877. 

J. G. AUSBORNE, [SEA1.] 
Ch'mn of the Board of Commissioners of Washington County. 
ge yo oe Countersigned : 
W. H. STUBBS, 
Register of Deeds and Clerk of said Board. 


I. Upon the trial the defendant (the plaintiff in error) 
offered in evidence the exhibit accompanying the answer 
marked A, which upon objection was excluded by the 
Court and defendant excepted. 

This evidence was the record of the action of James F. 

Norman 2. The Board of Commissioners of Washington 
County, Louis M. Hornthal ef al., begun in the Superior 


2 


Court of Washington County on November 23rd, 1877, and 
in which action an injunction was granted on November 
30th, 1877, “enjoining the defendant Board of Commis- 
sioners from removing the site of the Court-house of said 
County from lot No. 115 in the town of Plymouth or ex- 
pending any public monies on the repair of the building on 
lot No. 149 under the order and proceedings heretofore by 
them had and made; and enjoining them from executing 
and issuing any county bonds or bond in payment of the 
building on said lot No. 149 under said orders and proceed- 
ings and enjoining them from the levying or collecting any 
taxes for the purpose of paying said bonds, whether now 
issued or not; and enjoining the defendant, the treasurer 
of said county, J. E. Jackson, from paying any bond or 
bonds issued or that may be issued for any such purpose, 
under any proceedings heretofore had before the defendant 
Board of Commissioners; and enjoining the defendants L. 
H. & L. M. Hornthal.from selling, transferring or negotia- 
ting any of said bonds or sending them beyond the hess 
diction of this Court.” 
See pages 14 to 20 of printed record. 


II. The defendant offered in evidence the exhibit marked 
B“ (printed record pages 23, 24, 25) purporting to be the 
proceedings of the Board of Commissioners of Washington 
County, to show that the action of said Board in executing 
and issuing the said bonds was ultra vires, in that the 
statutes regulating such matters had not been observed or 
complied with, in that the action of the Board of Commis. 
sioners had not been had at the regular September meeting 
of the Board, nor by the unanimous vote of the said Board, 
nor upon notice, as provided in Battle's Revisal, chap. 27, 
sec. 8, sub. sec. (8): and further, that the Commissioners 
had no power to purchase real property without the con- 
currence of a majority of the justices of Washington County, 
sitting with them, under the provisions of chap. 141, sec. 5, 
Laws of 1876-7. 


"© ate ( — 
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It was proven that the Court-house of Washington 
County was destroyed by fire in the Spring of 1872, and 
that in August following the defendant rented the building 
for the purchase of which these bonds were issued, which is 
situated about two hurdred yards from the Court-house 


which was destroyed by fire, in the town of Plymouth, and 


before the succeeding Fall Term of the Superior Court, the 
defendant gave notice by public advertisement for thirty 
days, declaring the house so rented to be the public Court- 
house of Washington County, and that courts were held 
continuously therein until the commencement of this action. 

It was also in evidence that the paper dated Sept. 24th, 
1877, (on page 23 of printed record) was signed by a major- 
ity of the justices of the county, and that the bonds, which 
were payable at one, two, three, four aud five years, were en- 
dorsed to the plaintiff for value by Louis M. Hornthal the 
obligee, on April 26th, 1878, and without notice of any de- 
fence thereto. , 


The statutory provisions conferring power upon the Board 
of Commissioners in the premises were at the date of the 
execution of said bonds as follows: 

| 4 

“ The commissioners (of a county) have power * * * * 
(8) to remove or designate a new site for any county build- 
ing: but the site of any county building already located 
shall not be changed unless by a unanimous vote of all the 
members of the Board at the September meeting, and un- 
less upon notice of the proposed change, specifying the new 
site. Such notice shall be published in a newspaper printed 
in the county, if there be one, and posted in one or more 
public places in every township in the county for three 


months next 8 preceding the annual meeting at 


which the final vote on the proposed change is to be taken. 
Such new site shall 2 more —— one — — from 
the old, except upon the special approval of the General 
Assembly.” Laws of North Carolina, 1868, chap. 20. sec. 8, 
sub-sec. (8); Battle's Revisal (1873), ch. 27, sec. 8, sub-sec. (8). 
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SEC. 5. The justices of the peace for each county on the 
first Monday in August, one thousand eight hundred and 
seventy-eight, and on the first Monday in August every two 
years thereafter, shall assemble at the court house of their 
respective counties, and a majority being present, shall pro- 
ceed to the election of not less than three nor more than 
five persons, to be chosen from the body of the county (in- 
cluding the justices of the peace), who shall be styled the 


board of commissioners for the county of ...... , and shall - 


hold their offices for two years from the date of their quali- 
fication, and until their successors shall be elected and quali- 
fied. But those elected on the first Monday in August, one 
thousand eight hundred and seventy-eight, shall enter upon 
the duties of their office immediately upon the expiration 
‘of the term for which the board of county commissioners 
now in office have been elected, and not before. They shall 
be qualified by taking the oath of office before the clerk of 
the superior court, or some judge or justice of the peace, 
as now prescribed by law, and the register of deeds shall be, 
ex-officio, clerk of the board of commissioners ; Provided, 
however, that the board of commissioners shall not have 
power to levy taxes, to purchase real property, to remove 
or designate new sites for county buildings, to construct or 
repair bridges, the cost whereof may exceed five hundred 
dollars, or to borrow money for the county, nor alter or 
make additional townships, without the concurrence of a 
majority of the justices of the peace sitting with them; and 
for the purposes embraced in this proviso the justices of the 
peace of the county shall, with the board of commissioners, 
on the first Monday in August, one thousand eight hundred 
and 1 and annually thereafter. unless oftener 
convened by the board of commissioners, who are hereby 
empowercd to call together the justices of the peace when 
necessary, not oftener than once in three months, but for 
such services the justices of the peace shall receive no com- 
pensation. Laws of 1876-77, chap. 141, sec. 5. 


The defendant asked the court to instruct the jury that 
upon the proof, the purchase by the Board of Commission. 
ers of the building from L. M. Hornthal was w/tra vires, that 
the contract of purchase was void and that the plaintiff could 
not recover. 

The court declined so to charge and defendant excepted. 
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The court directed the jury that upon the evidence the 
_ plaintiff was entitled to recover. Defendant excepted. 


ASSIGNMENT OF ERROR. 


That the Court below refused to direct a verdict for the 
defendant, and directed a verdict for the plaintiff. 


— 


BRIEF OF ARGUMENT. 


The Board of Commissioners had no power to remove the 
site of the court house nor to enter into the contract with 
Hornthal for the purchase of a new site for the same, and 
to issue county bonds to secure the purchase money, except 
as authorized by the statute. The power to do so was de-: 
pendent upon a compliance with the provisions of the 
statute, that is to say, to remove the site of the court house 
and to designate a new site, and to purchase a building 
therefor, and issue bonds to secure the purchase-money, the 
action of the Board of Commissioners must have been: 

ist. Authorized by a unanimous vote of all the members 
of the Board. | 

2nd. At the regular September meeting. 

3rd. Upon notice as directed by the statute. Battles 
Revisal, ch. 27, Sec. 8, sub-Sec. (8). 

The failure of the Board to comply with these plain re- 
quirements of the statute, rendered their action in the 
premises ultra vires and void. The failure was not a mere 
irregularity in the execution of a power, but the very exist- 
ence and essence of the power was based upon a compliance 
with the statutory requirements, which were conditions pre- 
cedent to the grant of power. “The site of any county 
building shall sot be changed unless by a unanimous vote, etc.” 
No power whatever was vested in a majority of the Board, 


„ 
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nor in the full Board except at sts September meeting and 
after notice. And if there was no power ir the Board, the 
bonds are invalid. Hayes v. Holly Springs, 114 U. S., 120. 

Negotiable bonds issued by a municipal corporation with- 
out authority of law are void in the hands of an innocent 
holder. Marsh v. Fulton, 10 Wall., 676; St. Joseph Town- 
ship v. Rogers, 16 Wall., 644. 

Holders of municipal bonds are chargeable with notice of 
the statutory provisions under which they are issued. Ogden 
v. County of Daviess, 102 U. S., 634: Anthony v. County of 
Jasper, 101 U. S., 693. 

Every person dealing in them must at his peril take notice 
of the existence and terms of the law which it is claimed 
conferred the power to issue them, no matter under what 
circumstances he may obtain them. Oftowav. Perkins, 94 
U. S., 260. 

In this case the fact of compliance or non-compliance 
with the terms of the statute was a matter of record and 
the purchaser from Hornthal was bound to ascertain whether 
or not the power to make the bonds had arisen in the Board. 
He bought them at his own peril. In fact upon an inspec- 


tion he would have seen that upon their face the bonds pur- 


ported to be issued at the October session of the Board, at 
which session the Board had no power to act in the premises, 
and on the record of the proceedings of the Board (printed 
record, pages 23 et seg.,) he would have seen that they were 
in fact issued at its October ne by a majority vote and 
without notice. 


III. 


If the bonds showed upon their face, by way of reci- 
tals, a compliance with the terms of the statute under which 
the Board assumed to act, the plaintiff in error would be 
estopped, under Knox v. Aspinwall, 21 How., 539; Coloma v. 
Eaves, 92 U. S., 484, and other cases, from showing the con. 


trary. 
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But such is not the fact. There is no recital in the bond 
even tending to show that the Board complied with the re- 
quirements of the statute in entering into the contract of 
purchase and issuing the bonds to secure the purchase 
money. The only recital is “for value received and to secure 
indebtedness contracted for the necessary expenses of said 
county in the purchase cf brick building for court house.” 
This was stated for a special-purpose hereafter alluded to. 

There is nothing upon the face of the bonds constituting 
an estoppel upon the plaintiff in error from setting up the 
defences relied upon in this action. 

The decisions of thiscourt, holding municipal corporations 
liable for the. performance of their contracts, when their ac- 
tion in executing the contracts was in violation and defiance 
of the laws under which they acquired the power to contract, 
have been based upon the doctrine of an estoppel in pats 
growing out of recitals in the face of the contract which the 
corporation could not be heard to controvert. 

The bonds sued upon in this action contain no recitals 
showing that they were issued in pursuance of the statute. 

They do not recite that they are issued “in conformity to 
the provisions of the statute” as in County of Moultrie v. 


Savings Bank, 92 U. S., 631; or that they were issued “by 


virtue of and in accordance with” the statute as in Coloma 
v. Eaves, 92 U. S., 484. 

The bonds of a municipal corporation containing no re- 
citals and not issued in accordance with the statute are 
invalid in the hands of bona fide holder. Bank v. Bergen 
County, 115 U. S., 384. 

The holder can not recover unless the mere fact of the 
execution of the bonds is in itself conclusive proof that they 
were executed in pursuance of the statute, and this court in 
the case of Buchanan v. Litchfield, 102 U. S., 278, declare 
that such is not the law. 

And even recitals in a bond issued by a municipal corpor- 
ation do not exclude inquiry as to whether they were not 


made in violation of the constitution and laws of the State. 
School District v. Stone, 106 U. S., 186; Carroll County v. 
Smith, 111 U. S., 556. 


IV. 

Again, the Board of Commissioners did not have the 
power to make the contract in question, and to issue the 
bonds in pursuance and execution of the same. The statute 
law of North Carolina, chap. 141, section 5, Laws of 1876-7. 
above cited, expressly declares that the Board of Commis- 
sioners (of any county) shall not have the power to levy taxes, 
to purchase veal property, to remove or designate,new sites for 
county buildings, * * * without the concurrence of a majority 
of the Justices of the Peace, sitting with them. 

Here there was an absolute lack of power in the Board, 
acting alone, to make the contract in question which was 
the purchase of land and the removal and designation of a 
new site for a court house, and to carry the same into exe- 
cution by the issuance of the bonds upon which this action 
is brought. 

The law is explicit and mandatory. The power is con- 
ferred upon the Board and the justices of the county jointly. 

The Board sitting alone had no power to make the con- 
tract or to remove the court house by the purchase of a new 
site. The evidence shows that they did act alone. The 
paper sig ed by the justices was signed on September 27th, 
1877, and the action by the Board was taken at their session 
on October ist. The presentation to the Board of the paper 
signed by the justices was not a compliance with the law. 
It could not confer any power on the Board. 

If the bonds contained a recital that they were issued to se- 
cure a debt contracted by the Board and the justices of the 
county sitting together, the corporation would be estopped 
to deny it. But they contain no such recital. 

For the reasons and upon the authorities above cited, the 
plaintiff in error insists that the action of the Board of Com. 
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missiqners in the execution of the bonds sued on, was ultra 
vives, and that the bonds are invalid in the hands of the 
defendant. 


V. 

The case as the bill of exceptions shows was heard 
and determined below upon the construction and effect of 
the statute law cited. 

But in order to exclude a conclusion the plaintiff in error 
submits that the constitution of North Carolina has no bear- 
ing upon the question involved in this case. 

Article 7, section 7, is as follows: 


No county, city or town or other municipal corporation 
shall contract any debt, pledge its faith or loan its credit. 
nor shall any tax bé levied or collected by any officers of 
tHe same, except for the necessary expenses thereof, unless 
by a vote of the majority of the qualified voters therein. 


In the case of Brodnax vs. Groom, 64 N. C. Reports, 244, 
decided in 1870, the Supreme Court of North Carolina held 
that the County Commissioners were the sole judges of 
what were necessary county expenses. 

The recital in the bonds sued on shows only that they 
were executed to secure an obligation, the validity of which 
did not depend upon a popular vote. 

It cannot be questioned that the legislative authority had 
power to direet in what manner, and in what manner alone, 
municipal corporations, which are the creatures of the Leg- 
islature, should contract debts even for necessary expenses 
of the municipality: and no power existed in the Board of 
Commissioners unless acquired and exercised in pursuance 
of the legislative mandate. 

If the Constitution recognized and warranted the con- 
tracting of cebts for necessary expensts, without the sanc- 
tion of a popular vote, the Legislature could enact that cer- 
tain of such debts could only be contracted upon a unani- 
mous vote of the Board of Commissioners, at certain stated 
meetings, upon notice, &c., which it did; and the power to 


** 
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so contract did not accrue to the Board of Commissioners 
until the requirements of the law had been observed. 

The section of the Constitution cited confers no authority 
upon the municipality as to the location or removal of sites 
for county buildings, or the purchase of real estate. In re- 
spect thereto there is no provision in the Constitution or 
laws of the State other than the statutes above cited, and 
these have never been construed by the Supreme Court of 
the State. 

| C. M. BUSBEE, 

Attorney for Plaintiff in Error. 
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IN THE 


Supreme Court of the Anited States. 


OCTOBER TERM, 1886. 


No. 38. 


THE COMMISSIONERS OF WASHINGTON COUNTY 
v8. 


SALLINGER-- 


BRIEF FOR THE DEFENDANT IN ERROR. 


This was an action brought by Sallinger to recover a debt 
evidenced by a series of five bonds, for $1,000 each, exe- 
cuted by the commissioners. 


Originally (September, 1879) the suit covered only one of 
these bonds, but by amendment and consolidation (at No- 
vember term, 1881, Record, p. 10) now embraces the five. 


The facts are sufficiently stated in the brief of the learned 
counsel for the plaintiffs in error. It is enough to repeat 
here that the bonds are dated October 1, 1877, and were 
negotiable, and given to pay for a building bought by 
the commissioners from one Hornthal for a court-house. 
(Face of bonds, pp. 10, &c.) Hornthal endorsed the bonds, 
bona fide, before maturity, and for value, to Sallinger. It 
appears (p. 22) that the former court-house had been de- 
stroyed by fire in the spring of 1872; that in August after- 
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wards the commissioners had rented the building now in 
question (for what term is not said), and immediately, by 
public notice for thirty days, announced it to be the public 
court-house, and that continually since, to the beginning of 
this suit, courts have been held there. It also appears that 
the Board of Commissioners consisted of five persons, and 
that the purchase in question was ordered by a majority 
vote (one in the negative) at a special meeting held October 
1, 1877, and that at such meeting a paper was presented 
and filed, signed by a majority of the justices of the peace 
for the county, asking that the purchase be made, and at the 
price afterwards given. At another special meeting (p. 24) 
the chairman reported his having made the purchase, &c., 
and thereupon the same was approved, the order of approval 
being signed by three of the board other than the chairman, 
and no dissent appearing. 

No objection to the validity of such purchase and contract 
to pay is now made except upon the score of the power of the 
commissioners thereabouts under the above circumstances; nor 
is any objection now suggested to the administration of 
the trial below, except in so far as the learned judge in- 
structed the jury that the commissioners wan such power 
under the circumstances. 


The better to understand the questions presented under 
the North Carolina law it is proper to say that by the con- 
stitution of 1868 it was provided that there should be, 
amongst other officers in every county; five commissioners, 
biennially to be elected by the qualified voters therein, and 
in every township at least two justices of the peace; the Gen- 
eral Assembly, however, to have power to change these pro- 
visions. (Art. VII, sects. 1,5,and 14; Code 1883, vol. 2, pp. 
709, &c.) By an act passed originally in 1816 (Code of 1883, 
sec. 782) it is provided that “There shall be kept and 
maintained in good and sufficient repair in every county a 
court-house and common jail, at the expense of the county,” 
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&c.; and by the act of 1868 (C. 20) it is enacted (sec. 2) that 
the powers of the county “can only be exercised by the Board 
of Commissioners ;” (sec. 3), that “a county is authorized (2) 
to purchase and hold lands within its limits and for the use 
of its inhabitants.” (Code of 1883, sects. 703 and 704.) (Sec. 
5), the “ Board of Commissioners in each county shall hold 
a regular meeting at the court-house on the first Monday in 
September and March in each year; and (sec. 8) “the com- 
missioners have power: * * * (7) to purchase real property 
necessary for any public county building,” &c.: (8) [quoted 
in the brief for comm’rs, p. 3], “to remove or designate a new 
site for any county building; but the site of any county 
building already located shall not be changed unless by a 
unanimous vote of all the members of the board at the regu- 
lar September meeting, and unless upon notice” [by advertise- 
ment for three months, &c.] of the proposed change specify- 
ing the new site. “6 


The above legislation remained in force until the act of 
1876—77, ch. 141 [27th February ], which abrogated the previ- 
ous provisions in the constitution of 1868 (above) for the elec- 
tion of county commissioners and justices of the peace, and pro- 
vided that the latter officers should be elected by the Gen- 
eral Assembly, at its then present and succeeding sessions, 
and that these, in turn, on the lst of August, 1878, &c. 
[as quoted in the brief for the commissioners, p. 4], should 
elect county commissioners, &c. (See Code of 1883, sects. 
818, 819, and 716.) 

[It seems plain from this that the provisions of the act of 
1876-77 in regard to commissioners applied to those only 
who were to be elected in and after August, 1878, and, there- 
fore, not to such as were in office in October, 1877—ez. gr., 
those who made the purchase in question.] 


The learned counsel for the commissioners contends that 
the contract for purchase in question was void upon two 
distinct grounds: 
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(1.) Jt involved a change of the court-house site; and this was 
done without an observance of certain statutory conditions 
precedent to the existence of such power. 


(2.) The purchase required concurrence by the justices of 
the peace of the county, under the act of 1876’-7 (above). 


[Inasmuch as it seems plain that the commissioners had 
power to purchase under the circumstances in the record 
detailed, it has been thought unnecessary to examine the po- 
sition taken by the learned counsel (upon p. 5, “ II“) as tu the 
effect to be ascribed to the purchase of the bonds by Sallin- 
ger. And again, as it is to be admitted that art. 7, sect. 7, of 
the State constitution has no bearing upon the present ques- 
tion, no other reference than the present need be made to the 
remarks under heading V.“ (Brief, &e., p. 9.) ] 


(I.) As regards the matter of change of site. 


(a.) It issubmitted that such change had been already validly 
made, viz., by what occurred after the fire in 1872.. The 
building then rented was then announced to be the court- 
house, and this seems to have been followed by unanimous 
public conformity thereto during five years. Since that 
time there has been no further change. The building thus 
‘@wmnvenced, and accepted by the public was the same that 
subsequently was purchased. Even if one could admit as 
true the very difficult theory that the provisions about county 
buildings in the statute of 1868 (brief, &c., p. 3) apply to a 
court-house where the former court-house is destroyed,—yet, inas- 
much as those provisions were plainly intended only to give 
ample notice to the community most interested in the re- 
moval (that is, the county), it seems inadmissible to contend 
that after a destruction by fire, and a bona fide notice of 
removal, followed by such a state of things during five years 


as must, at an early day therein, have brought the fact of. 


removal to the attention of every person in the county,—all 
this being attended, too, by a perfect acquiescence of all,— 
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the present resort to technicalities (as to the form of notice) 
is permissible against a bona fide dealer in negotiable county 
securities! 


(b.) The “ regular meeting in September,” at which changes 
of the sites of county buildings were, by act of 1868, required 
to be made, was also by the same provision (sec. 5, above) 
to be held at the court-house. This creates a dilemma. 
Either the site of the Washington county court-house had 
already, at the time of the purchase in question, been changed, 
so that there was then a court-house at which to meet, or 
there was then no such court-house anywhere, and therefore 
no such regular meeting at a court-house possible. Under 
the former alternative no change of site was in contempla- 
tion or effected by the purchase in October, 1877, but, on the 
contrary, only a confirmation of a former change. Under 
the latter alternative it is evident thet the statutory pro- 
vision requiring a regular meeting at the court-house does not 
extend to cases in which a “ court-house” is non-existent. 

It seems that this latter test of the applicability of the 
statutory provision to the case in question is the correct one. 
No part of that provision extends to exigencies created by 
the destruction of a court-house; and during the existence of 
that exigency any questions arising as to change of site, 
temporary or permanent ; change to a building leased or to 
one bought in fee; change for a temporary period to a house 
rented, or for like temporary period to one bought (with inten- 
tion in the end to resell and return to the old site)—all these, 
are questions of local economy properly left with the county 
authorities, questions of a sort which courts are often inef- 
ectually resorted to for the purpose of controlling,—a ques- 
tion of power being raised for that purpose, when the real 
contention is only as to discretion. | 


(2.) As regards the second point of the learned counsel, it is 
repeated that there has been no legislation in North Carolina 
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which required county commissioners holding office before 
1878 to have the co-operation of justices of the peace in order 
to the validity of action like that in question. The subject- 
matter of the act of 1876-7, which is cited therefor on the 
other side, was—that sort of commissioners whose creation 
was therein being provided for. Nevertheless it is to be 
observed that the commissioners here showed such respect for 
the daw—that was in a few months to be—as to obtain before- 
hand the written approval of a majority of the justices for 
the purchase then proposed. This action was no doubt un- 
necessary, and is now referred to only as evidence that the 
commissioners in making the purchase were actuated by public 
considerations alone. 


Joux W. HINspAace, 
S. F. Pinups, 
For Sallinger. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


No. 574 — 36 


MARY E. FREEMAN, D. C. FREEMAN, J. B. PUCKETT, 
WILLIAM MOORE, AND WILLIAM J. G. McILHENNY, 
„ -PLAINTIFFS IN ERROR, . 


DA. 


BENJAMIN ALDERSON; AMELIA ALDERSON; MALINDA 
JOHNS AND HUSBAND ROBERT JOHNS; ALICE GRIMES 
AND HUSBAND B. GRIMES; JAMES ALDERSON AND 
W. TALTON ALDERSON, MINORS, BY THEIR NEXT 
FRIEND R. H. SHELTON; MARY JOHNS AND HUSBAND 

| ROBERT JOHNS, In.; ADELINE EMMINEZER AND 

| HUSBAND WILLIAM EMMINEZER; GIBSON ALDERSON 

AND JOHN ALDERSON. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF TEXAS. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 18865. 


No. 274. 


MARY E. FREEMAN, D. C. FREEMAN, J. B. PUCKETT, | 
WILLIAM MOORE, AND WILLIAM J. G. McILHENNY, © 
PLAINTIFFS IN ERROR, 


VS. 


BENJAMIN ALDERSON; AMELIA ALDERSON; MALINDA 
JOHNS AND HUSBAND ROBERT JOHNS; ALICE GRIMES 
AND HUSBAND B. GRIMES; JAMES ALDERSON AND 
W. TALTON ALDERSON, MINORS, BY THEIR NEXT 
FRIEND R. H. SHELTON; MARY JOHNS AND HUSBAND 
ROBERT JOHNS, In.; ADELINE EMMINEZER AND 
HUSBAND WILLIAM EMMINEZER; GIBSON ALDERSON 
AND JOHN ALDERSON. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF TEXAS. 
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1-4 3d Amended Original Petition. 


The United States circuit court 5th circuit in and for the northern 
district of Texas, held at Waco, for the April term, A. D. 1883— 
Hon. A. P. McCormick, district judge, presiding—among other the 
following proceedings were had. 


Unrrep STATES OF AMERICA: 


Circuit Court of the United States, 5th Circuit, in and for the North- 
ern District of Texas, at Waco sitting. 


Hon. A. P. McCormick, dist. judge. 

Be it remembered that on the 2d day of February, A. D. 1881, 
that the plaintiffs, Benjamin Alderson and others, filed their peti- 
tion in action of tresspass to try title against D. C. Freeman and 
others, caused numbered 39 and styled Benjamin Alderson 4 al. us. 
D. C. Freeman et al. 


5 The following 3d amended original petition was filed Octo. 
5th, 1882, and endorsed to wit. 


Third Original Amended Petition. 
Unirep States or AMERICA: 2 
U. S. Cireuit Court ſor Northern District of Texas. 
BENJAMIN ALDERSON et al. 
. 39. 


v8. 
D. C. FREEMAN et al. 


3d amended original petition. 


This action is brought as well to try title as for damages. 
E. H. GRAHAM, 
Att'y for Ni ffs. 


Filed Octo. 5, 1882. 
J. H. FINKS, Clerk. 


Which is in words to wit: 
Suit pending in U. S. circuit court, northern district of Texas, at 
Waco, Texas. 


BENJAMIN ALDERSON ef al. 
v8. No. 39. 
D. C. FREEMAN et al. 


Now come the plaintiffs in the above- entitled cause with leave of 
the court and amend their second amended original petition filed 
herein on the 22d day of April, 1882, by filing the following as their 
3d amended original petition : 
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UNITED States OF AMERICA, 7 
State of Texas, Northern District of Texas: 


6 In the Circuit Court of the United States for the Northern 
District of Texas, sitting at Waco, Texas. 


To the honorable the judges of said court: 


The petition of Benjamin Alderson, Amelia Alderson, Malinda 
Johns, joined by her husband, Robert Johns; Alice Grimes, joined 
by her husband, B. Grimes; James Alderson and W. Talton Alder- 
son, who are minors, and sue by their next friend, R. H. Shelton; 
Mary Johns, joined by her husband, Rob't Johns, Jr.; Adeline Emi- 
nizer joined by her husband, Wm. Eminizer; Gibson Alderson and 
John Alderson, who will hereinafter be styled the petitioners, show 
unto your honors that all of your petitioners are now and were at the 
time of the institution of this suit citizens of the State of Kentucky. 
That your petitioners, Benjamin Alderson, Mary Johns, and Robert 
Johns, Jr., reside in the county of Logan, in said State; that your 

titioners, Amelia Alderson, Malinda Johns, Robert Johns, her hus- 

nd; and John Alderson, and R. H. Shelton, reside in the county 
of Warren, in said State. That your petitioners, Adeline Emi- 
nizer, William Eminizer, and Gibson Alderson reside in the county 
of Ballard, in said State; that your petitioners, Alice Grimes 
and B. Grimes, resided at the time of the institution of 
7 this suit in the said county of Warren, but now reside in 
the county of Butler, in said State; that your petitioners, 
James Alderson & W. Talton Alderson, resided at the time of the 
institution of this suit in the said county of Warren, but now 
reside in the county of McLean, in said State. Your petitioners 
bring this their suit against Mary E. Freeman, D. C. Freeman, 
Rosa Freeman, J. B. Puckett, G. N. Morrison, William Moore, and 
William J. G. Mellhenny, who are now and were at the time of the 
institution of this suit citizens of the State of Texas, and of whom 
the said Mary E., D. C., and Rosa Freeman reside in the county of 
Travis, in the State of Texas, and the said Puckett, Morrison, & 
Moore in the county of McLennan, in the State of Texas, and the 
said Mellhenny in the county of Coryell, in the State of Texas. 

And your petitioners show that on the first day of Jan’y, 1879, 
your petitioners were lawfully seized in fee, were the legal owners of by 
fee-simple title, and entitled to the possession of the following-de- 
scribed tracts of land lying and being in said State of Texas, and 
situated in the county of McLennan and in said northern district of 

Texas, and more particularly described as follows, to wit: All 
8 of that part of the survey of land in the western part of Me- 

Lennan county, patented to Henry Alderson by the State of 
Texas, by patent dated on or about July the 16th, A. D. 1855, de- 
scribed as follows, to wit: Beginning at the southeast corner of said 
Alderson survey, which corner is the southwest corner of the survey, 
of 5,892, 03-1 sq’r varas, patented to the heirs of B.C. Wallace, dec'd, 
by patent dated November 5, 1872, for the southeast corner of this 
survey, and running thence north 30° W. with the east line of said 
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Alderson survey and west line of said Wallace 1,608 varas to a 
stake for corner; thence south 60° west 1,950 varas, more or less, to 
the east line of the J. R. Nelson survey ; thence 19° west, with the 
line of said Nelson survey, to the southeast corner of said Nelson 
survey, on the north line of the Francis Ramsdale survey; thence 
in a southerly direction with the lines of the said Francis Ramsdale 
survey to the point on the same, which is south 60° west from the 
said beginning corner; thence N. 60° E. 2,420 varas, more or less, 
with the south line of the Alderson survey to the said inning 
corner. The land above described being the south } of said Alder- 
son survey. 

And your petitioners further represent that, being so seized, own- 

ing and being entitled to the possession of said tract of land 
9 as aforesaid, afterwards on the said first day of January, 1879, 

the said defendants unlawfully entered upon and disposse’d 
petitioners of the said premises with force and arms, ousting and 
ejecting petitioners therefrom, and from that day to this have been 
tresspassing upon the same, treading down the grass, digging up the 
dirt, cutting down the timber, setting up a pretended claim of title 
to the same, and slandering the title of petitioners, and ever since 
said date, and now, withholds the possession of said land from peti- 
tioners, who are now the rightful owners of the same. 

Your petitioners further show that the said land is of the value 
of six thousand dollars, and that your petitioners, Benjamin Alder- 
son, Amelia Alderson, and Malinda Johns, own each an undivided 
one-fifth interest in said tract of land. 

Your petitioners, Alice Grimes, James Alderson, and W. Tarleton 
Alderson, own each an undivided one-fifteenth interest in the same, 
and your petitioners, Mary Johns, Adeline Eminizer, Gibson Alder- 
son, and John Alderson, own each an undivided one-twentieth in- 
terest in the same, making the whole. 

The premises considered, petitioners pray for a judgment against 

the said defendants, who have already been cited for the res- 
10 titution of said premises, for a writ of possession for the same, 
for their costs of suit, and as in duty bound will ever pray, ete. 
: E. H. GRAHAM, 
Att’y for Petitioners. 


11 | Second Original Anawer of Defendants. 


Process issued to the several defendants, and on the 16th day of 
April, 1883, the following second amended answer of defendants was 


filed 


Endorsed, to wit: No. 39. Benjamin Alderson et als. vs. D. C. Free- 
man et als. 2d amended original answer of defendants. Filed April 
16, 1883. J. H. Finks, clerk; which is in words as follows, to wit: 
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12 In U.S. Circuit Court for Northern District of Texas, at Waco, 
‘April, Term, 1883. 


BenJ. ALDERSON et als. 


v8. 
D. C. FREEMAN ef als. 
Now come .defendants, Mary E. Freeman, D. C. Freeman, Rosa 


*. 39. 


Freeman, J. B. Puckett, G. N. Morrison, William Moore, and Wil- 


liam J. G. Mellhenny, and amending their first amended original 
answer filed herein October 14, 1882, leave of the court had for 
amendment, and, in lieu thereof, say : 

Ist. Defendants, Rosa Freeman and G. N. Morrison, have no right, 
title, or interest of, in, or to the land described in plaintiffs’ petition, 
nor do they claim any right, title, or interest therein, but they dis- 
claim any and all right, title, and interest thereto or therein, or in 
any part thereof, and they pray the judgment of the court for their 
costs, and that they go hence without day. 

2d. The said defendant, D. C. Freeman, as vendor and warrantor 

of his other codefendants, defending for himself and for them, 
13 says that —— petition is insufficient in law, and shows 
no cause of action, and of this he pruys the judgment of the 


court. 
3d. He further says that neither he nor his said other codefend- 
ants are guilty of the wrongs, injuries, and trespasses, or of any of 
them, as complained of by plaintiffs. 
4th. He denies all — singular the allegations, averments, and 
representations in said plaintiffs’ petition contained, and especially 
denies that he or his said codefendants, for whom he answers and 
defends, are in possession of the land claimed by plaintiffs, or of any 
rt thereof, and prays that plaintiff be held to strict proof. 
5th. He rae that if any part of the land held and claimed by him 
and his said codefendants is embraced in the land described in 
plaintiffs’ petition, which is not admitted, but denied, he and the 
have had and held the actual, peaceable, continuous, and ad- 
14 verse possession thereof under a regular chain of transfer from 
and under the sovereignty of the soil for more than three 
ears next before the institution of this suit, and that cause of action, 
if any the plaintiffs ever had, which is denied, accrued more than 
three years next before the filing of the original petition herein, 
wherefore he says that plaintiffs are barred and forever precluded 
by the three years’ statute of limitation of the State, of Texas. 
6th. He further says that if any part of the land held and claimed 
by him and his said codefendants is embraced in the land described in 
33 petition, which is not admitted, but denied, he and they 
rave had and held the actual, peaceable, ad verse, and uninterrupted 
possession thereot, cu!tivating, using, and enjoying the same, and 
ying all taxes thereon, and claiming under deeds duly registered 
in the deed records of McLennan co., Texas, for more than five years 
next before the institution of this action by plaintiffs, wherefore he 
says that plaintiffs are barred and forever precluded by the statute 
of limitation of five years of the State of — 
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15 7th. And, further answering, said defendant Freeman says, 
for himself, that he owns and holds the south half of the 
Henry Alderson 3 league under a purchase from one J. E. Head, 
and by deed duly executed and delivered on the 21st day of Septem- 
ber, A. D. 1859, for a valuable consideration paid to the said Head; 
that by letter dated October 6, 1859, this defendant informed the 
said Henry Alderson that said tract of land had been sold under an 
execution for the costs which had been adjudged against him in the 
partition of the $d league of land between him and this defendant, 
and that while it had been the purpose of defendant to purchase 
said south half for the benefit of said Alderson upon his payin 
the amount of suid costs, that the sale of south half was made an 
the land was purchased by Head without deſendant's knowledge, 
and that defendant had been required to pay said Head the sum of 
one hundred and eighty-one dollars to obtain a conveyance 
16 from him of said south half; that defendant had paid the 
taxes on said land, amounting to the sum of forty dollars, 
and other expenses incident to the partition of the land ; and this 
defendant thereupon informed the said Henry Alderson that he 
would hold said land for his benefit up to the first day of January, 
1860, and that, upon the payment by said Alderson of the sum of 
$250 to this defendant, he would make conveyance of said land to 
him. This defendant further alleges that he was paid all the taxes, 
both State and county, on said land fr6m the date of the purchase 
from said Heard up to the present time, amounting to the sum of 
two hundred and fifty dollars. Defendant further says that the said 
Henry Alderson was fully advised and informed of all the facts as 
above stated, and that unless he reimbursed this defendant the 
amount which he had paid out and expended in and about said land 
in the purchase thereof from the said Head, and the payment of the 
taxes thereon, on or before the first day of January, 1860, 
17 that thereafter this defendant would hold and retain said 
land as his own and for himself. Defendant alleges that the 
said Alderson failed and neglected to pay this defendant said money, 
or any part thereof, on or before said first day of “9 1860, and 
has never since said date paid or offered to pay this defendant said 
money or any part thereof. 

Whereupon defendant Freeman says that if the said plaintiffs are 
entitled to recover the land claimed by them in right of the said 
Henry Alderson, which is not admitted, but denied, then he says 
that said plaintiffs should be required to pay him the several sums 
of money which he has paid, laid out, and expended for and on ac- 
count of said land, including taxes, together with interest thereon 
from the date of said payments, respectively. Said amounts of 
money so paid, laid out, and expended and more particularly shown 
with interest thereon in an itemized account which is hereto attached 

marked “ Exhibit A” and made a part hereof. The premises 
18 considered said def’t Freeman prays for judgment against plain- 
tiff for said south half of the Henry Alderson } league of land, 
and if it should be held that he is not entitled to recover the same, 
then he prays for judgment for the aggregate am't of said itemized 


interest thereon, and costs. 


Jan. 1, 1860. Am't up to Jan. 1, 18604. 


M’ch 1, 1869. Tax for 1868, paid M’ch Ist, 1869. 
M’ch 1, 1870. Tax for 1869, paid Me'h 1, 1870 


M’ch 1, 1871. Tax for 1870 & convention tax, paid Mar. 


M’ch 1, 1872. Tax for 1871, paid M’ch, 1872 anes 
Mar. 1, 1873. Tax for 1872, paid M’ch, 1873 ......---- 
Mech 1, 1874. Tax for 1873, paid Ist M’ch, 1874 
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ac’t,and that the same be held and established as a lien upon said 
land, and the same be ordered to be sold in default of payment and 
the proceeds of sale be applied to the satisfaction of such judgment, 


He further prays for general relief. 
HERRING, KELLEY & WILLIAMS, 
| Ait ys for Defendants. 


“ ExHisit A.” 
Amounts paid out for and demanded of H. Alderson. 


Int. 23 years 3 months, to April Ist, 83 
M’ch 1, 1860. Taxes for 1859, — March Ist, 1860 

Int on same 23 years 1 month 
M’ch 1, 1861. Tax for 1860, paid M’ch Ist, 1861 
Int. on same 22 years 1 month 
M’ch 1, 1862. Tax for 1861, paid March 1, 1862. 
Int. on same 21 yrs. 1 month 5 
M’ch 1, 1863. Tax for 1862, paid March 1, 18883 
Int. on same 20 yrs. 1 month 
M’ch 1, 1864. Tax for 1863, paid M’ch Ist, 1864. 
Int. for 19 years 1 month ~------..-.-- 
M’ch 1, 1865. Tax for 1864, paid M’ch Ist, 1865 
Int. for 18 yrs. 1 month ---..-...-.-.- 


M’ch 1, 1866. Tax for 1865, paid M’ch Ist, 1866 
Int. 17 yrs. 1 month 22 
M’ch 1, 1867. Tax for 1866, paid March Ist, 1867 
Int. for 16 years 1 month 
M’ch 1, 1868. Tax for 1867, paid M’ch, 1868-._-..------ 
Int. for 15 yrs. 1 mo- 


Int. for 14 yrs. 1 month -.-.-....---. 


R. R. tax for 1869, paid March 1, 1870-- 
Int. for 13 yrs. 1 mo 


2 
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Int. for 12 yrs. 1 mo —— 


7 
7 
17 
15 
7 
6 
7 
5 


Int. for 11 yrs. 1 mo —— 
Int. for 10 yrs. 1 mo. —— 


Tax for 9 yrs. 1 mont 


MARY k. FREEMAN ET AL. vs. BENJAMIN ALDERSON ETAL. 7 

Am’t bro’t forward 979 65 

M’ch 1, 1875. Tax for 1874, paid M’ch 1, 1875. 7 38 

Int. for 8 yrs. 1 month .-...--.----- 4 75 

M’ch 1, 1876. Tax for 1875, paid Mich Ist, 1876. 5 53 

Int. for 7 yrs. & 1 month 83 3 10 

M’ch 1, 1877. Tax for 1876, paid M’ch Ist, 1877 5 53 

Int. for 6 yrs. & 1 month 2 64 

M’ch 1, 1878. Tax for 1877, paid M’ch 1,1878_---- ..-- 5 53 

Int for 5 yrs. 1 mont 2 20 

M’ch 1, 1879. Tax for 1878, paid M’ch 1, 1879.---.--- 5 53 

Int. for 4 yrs. 1 month 1 80 

M’ch 1, 1880. Tax for 1879, paid M’ch 1, 1880 —— 5 53 
20 

Int. for 3 yrs. 1 month.......  -..-. 1 35 

M’ch 1, 1881. Tax for 1880, paid M’ch 1, 1881----.--. 4 79 

Int. for 2 yrs. 1 month 77 

M’ch 1, 1882. Tax for 1881, paid M’ch 1, 1882 3 00 

Int. 1 yrs. 1 month 25 

— Metin nice neigenpniaiiwicnaiiinnion $1,039 33 


Answer of J. B. Puckett. 


The following answer of J. B. Puckett was filed April 4th, 1883, 
indorsed, to wit: No. 39. Benj. Alderson et al. vs. D. C. Freeman 
etal. First amended answer for J. B. Puckett. Filed April 4, 1883. 
J. H. Finks, clerk. 

Which is, to wit: 


In U. S. Circuit Court, nn aaa of Texas. April Term, 


Bens. ALDERSON et al. 
v8. No. 39. 
D. C. FREEMAN ef al. 


Now comes J. B. Puckett, one of the def’ts in the above- 

21 styled cause, and after leave of the court had and obtained, 

and amending his answer herein, heretofore filed April 25, 

1882, and in lieu of and as a substitute thereof, says, first : 

That he is not guilty of the t , Wrongs, and injuries, or any 
of them, as complained of by said plaintiffs. 

Second. He denies all and singular the obligations und averments 
in plaintiffs’ partition and amended petition. 

ird. He says, if it be true that he holds any of the land sued 

for, he says that he purchased the same for a valuable consideration, 

and has paid the same as in the deed thereto expressed, on the 25th 

day of August, 1877, and received a warranty deed from his co-de- 

fendants, to wit, D. C. Freeman, Mary E. Freeman, and Rose Free- 

man, “rege by Lizzie Freeman and John Freeman, and he prays 

that his said vendors and warruntors be allowed to come in and 


defend for him. 
J. F. DAVIS, 


Att’y for Puckett. 
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22 And further, on April 16th, 1883, the p’t’ffs’ filed their 1st 
supplemental * endorsed, to wit: No. 39. Benjamin 
Alderson et al. vs. D. C. Freeman et al. Ist supplemental petition. 
Filed April 16th, 1883. J. H. Finks, elerk. 
Which is in words, to wit: 


BENJAMIN ALDERSON et al. 
v8. No. 39. 
D. C. FREEMAN et al. 


Now come the plaintiffs with leave of the court and, excepting to 
defendants’ pleadings filed herein this day, endorsed 2d amended 
original answer, which sets up a claim for taxes, costs paid by de- 
fendants on the land in controversy, and a claim of $250 and inter- 
est paid J. E. Head, in or about the , say that the sume is insuf- 
ficient in law, and shows no cause of defence, and of this pray the 


judgment of the court. 
E. H. GRAHAM, 
‘Att'y for Pi . 


And specially excepting to said pleading, plaintiffs say : 
Ist. That the defences and claims set up by said pleading are 
purely equitable in their character, and are not cognizable in 
23 a court of law, and cannot be here heard in this case. 
2d. That all of their allegations about notice given to Henry 
Alderson of the sale to Head—offers to let him redeem same—present 
no defence to this action is impertinent, and cannot be heard in this 
case, and should be stricken out. 
3d. That said pleading shows on its face that the matters and 
claims attempted to be set up by it are bound by the statutes of lim- 
itation, and that their said claim has not been commenced and prose- 
cuted within two years after their cause of action accrued to them ; 
of all of which plaintiffs pray the judgment of the court. 
E. H. GRAHAM, 
Att'y for Pt ffs. 


And, answering said plea, if required, plaintiffs deny all and sin- 
gular the allegations therein contained. 

And, further answering, if required, plaintiffs say that suit has 
not been commenced and prosecuted on said claims attempted to be 
set up in said plea within two years after their cause of action ac-. 
crued to them on the same, if any they have; wherefore they say 
that the same is bound by the statute of limitation in such cases 
made and provided, and of this they put themseives — r the country. 


E. H AHAM, 
Att'y for P’'t ffs. 
24 Patent of Land to Henry Alderson. 
Endorsed, to wit: Copy. No. 1081. Vol. 2. Henry Alderson. 
1 league. 2d class. Filed April 16, 1883. J. H. Finks, clerk. Benj. 


Alderson et al. vs. D. C. Freeman et al. No. 39. 
Which is in words, to wit: : 
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No. 1081. Vol. 2. 


In the name of the State of Texas, to all to whom these presents 
shall come: 

Know ye, I, E. M. Pease, Governor of the State aforesaid, by virtue 
of the power vested in me by law, and in accordance with the laws 
of said State in such case made and provided, do by these presents 
grant to Henry Alderson, his heirs or assigns, forever, one-third of 
a league of land, situated and described as follows: 

In Milan district, McLennan county, between the Leon and head 
of the South Bosque, about 2} miles S., 75° W. from Waco, by virtue 

of certificate No. }4+§, issued by the Commissioner of the Gen- 
25 eral Land Office September Ist, 1853, as a duplicate of certifi- 
cate No. —, issued by the board of land commissioners of 
Harrisburg county, April 20th, 1838. Beginning at a mound the 
S. W. corner of Clayton Harper’s — thence S. 60° W. 2,420 
varas to the N. W. corner of John Lyndal’s survey in the N. line of 
Francis Ramsdale’s survey; thence N. 71° W. varas, the S. E. 
corner of J. R. Nelson’s survey; thence N. 19° E. 1,425 varas said 
Nelson’s N. E. corner; thence N. 71° W. 2,097 varas to a mound in 
the N. line of Isaac Frank’s survey; thence N. 60° E. 3,312 varas to 
corner in the S. line of said Harper’s survey ; thence S. 30° E. with 
said survey, 3,196 varas to the beginning. Hereby — — to 
him, the said Henry Alderson and hie heirs or assigns forever, all 
the right and title in and to said land heretofore held and 
by the said State, and I do hereby issue this letter- patent for the 
same. 
In testimony whereof I have caused the great seal of the 
26 — to be affixed, as well as the seal of the General Land 
ce. 

Done at the city of Austin on the 16th day of July, in the year of 
our Lord one thousand eight hundred and fifty-five. 

E. M. PEASE, Governor. 
S. CROSBY, 


Commissioner of the General Land Office. 


GENERAL LANbD OrFice, Austin, April 12th, 1881. 


I, W. C. Walsh, Commissioner of the General Land Office of the 
State of Texas, hereby certify that the foregoing is a true and cor- 
rect copy from the record kept in this office. 

In testimony whereof I hereunto set my hand and affix the im- 
press of the seal of said office the date last above written. 


[SKAL. ] W. C. WALSH, 
Commissioner, General Land Office. 
27 Verdict and Judgment. 
In the United States Circuit Court for the Northern District of Texas’ 
at Waco. 
TuEsDAY, April 17th, 1883. 


nn that at a regular term of the circuit court of the 
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United States for the fifth circuit and northern district of Texas, at 
the city of Waco, in McLennan county, and said circuit and district, 
on the 17th day of April, A. D. 1883, present and presiding the Hon- 
orable Andrew P. McCormick, United States district judge for the 
northern district of Texas; J. C. Bigger, United States attorney for 
said district; J. A. McKee, United States marshal] for said district, 
and J. H. Finks, clerk of said court, when and where the following 
proceedings, among other things, were had, to wit: 


* * * * * * ** * 


BenJ. ALDERSON et als., 
v8. No. 39. 
D. C. FREEMAN et als. 


APRIL 171TH, 1883. 


28 This day came the parties, by their attorneys, and there- 

upon came a jury of twelvé goud and lawful men, to wit: C. 
W. Hickey, D. C. Carr, J. B. Johnson, R. Rutherford, G. W. Ballard, 
C. Rowan, J. P. Poole, C. H. Moore, Wm. Evans, F. M. Huff hines, 
R. A. Ferguson, and J. R. Davis, who, being duly drawn, selected, 
and impanneled, and sworn well and truly to try the issues joined 
between the parties, upon their oaths, and after hearing the evidence 
and argument of counsel and the charge of the court, retired to con- 
sider of their verdict; and, after duly considering the same, returned 
into open court the following verdict, to wit: “ We, the jury, find for 
the plaintiff. D. C. Carr, foreman.” It is therefore ordered and adjudged 
by the court that the plaintiffs, Benjamin Alderson, Amelia Alderson, 
Malinda Johns, joined by her husband, Robert Johns; Alice Grimes, 
joined by her husband, B. Grimes; James Alderson, and W. Tarlton 
Alderson, minors, who due by their next friend, R. H. Shelton, Mary 
Johns, joined by her husband, Robert Johns, Jr.; Adeline Emmi- 

nezer, joined by her her husband, William Emminezer ; Gibson 
29 Alderson and John Alderson, do have and recover of the de- 

fendants, Mary E. Freeman, D. C. Freeman, J. B. Puckett, 
Wm. Moore, Wm. J. G. Mellhenney, Rosa A. Freeman, and G. N. 
Morrison, the premises described and bounded as follows: All of 
that part of the survey of land in the western part of McLennan 
county, Texas, patented to Henry Alderson by the State of Texas 
by — dated on or about July the sixteenth, A. D. 1855, described 
as follows, to wit: Beginning at the southeast corner of said Alder- 
son survey, which corner is the southwest corner of the survey 
of 5,892,034 square varas patented to the heirs of B. C. Wallace, 
dec’d, by patent dated November 5th, A. D. 1872, for the southeast 
corner of this survey, and running thence north 30° west with 
the east line of said Alderson survey and west line of said Wal- 
lace sixteen hundred and eight (1,608) varas to a stake for corner; 
thence south 60° W., nineteen hundred and fifty (1,950) varas, more 
or less, to the east line of the J. R. Nelson survey; thence south 

19° W. with the line of said Nelson survey to the southeast 
30 corner of said Nelson survey, on the north line of the Francis 

Ramsdale survey; thence running in a southerly direction 
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with the north and east lines of the said Francis Ramsdale survey 
to the point on the same, which is south 60° W. from the said be- 
ginning corner. The southwest corner of said Alderson; thence 
north 60° E., twenty-four hundred and twenty (2,420) varas, more 
or less, with the south line of the said Alderson survey to the said 
beginning corner, the land above described being the south one-half 
(Hof the said Alderson survey; and that they have their writ of 
possession for the same, and that the said plaintiff do have and re- 
cover of the said defendants, except Rosa Freeman and G. N. Mor- 
rison, their costs in this behalf expended, for which they may have 
their execution ; and the defendants, Rosa Freeman and G. N. Mor- 
rison, having by their pleadings filed in this case, disclaimed an 
title to or possession of any part of the above-described premises, it 
is further ordered that they have and recover of the said plaintiffs 

their costs in this behalf expended, for which they may 
31 have their execution. 


Lotion for New Triai. 


Endorsed, to wit: No. 39. Benj. Alderson et al. vs. D. C. Free- 
man et als. Motion of def’ts for new frial. Filed April 18, 1883. 
J. H. Finks, clerk. 


Which is, to wit: 


f 


In U. S. circuit court, Northern District of Texas, at Waco. 
Bens. ALDERSON et als. vs. D. C. FREEMAN et als. 


Now comes defendants and moves the court to grant them a new 
trial in this case, for the reasons following, to wit: 

Ist. The court erred in admitting in evidence over the objections 
of defendants the answers of witnesses, — Mitchell, and others, 
as to statements and declarations of Henry Alderson for the purpose 

of proving his identity and the heirship of plaintiffs. 
32 d. The court erred in sustaining objections of plaintiffs to 
the judgment & decree execution thereon and sheriff’s deed 
thereunder, in case of D. C. Freeman ct als. vs. Henry Alderson, from 
the district court of McLennan County, Texas, offered in evidence 
by def’ts, and in excluding same from the jury. 

3d. The verdict of the jury is contrary to the evidence in this: It 
was made manifest to the jury by nderance of evidence that 
the land described in plaintiff’s petition is not the same described 
in the patent to Henry Alderson, and that there is a variance in the 
locus in quo, and an excess in the latter over the land claimed in the 
former of at least 373 acres, and that plaintiffs were only entitled to 
recover of the tract of land sued for 365 acres. 

J. A. DAVIS. 
HERRING, KELLY & WILLIAMS, 
Att’ys for Def is. 
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33 Order Overruling Motion for a New Trial. 
Motion submitted and judgment entered as follows: 


5 . Wepnespay, April 18th, 1883. 


Court met pursuant to adjournment. 
Present: The Hon. A. P. McCormick, judge presiding, and the 
officers of court, U. S. att’y, marshal, & clerk. 


BENJ. ALDERSON et al. 
No. 39. 


v8. 
D. C. FREEMAN et al. 
APRIL 18TH, 1883. 


On this day, the defendants’ motion for a new trial coming on to 
be heard, and both parties 5 pe by attorney, and the court 
being fully advised, and the law appearing to be for the plaintiffs, 
it is ordered by the court that the motion and is in all things 
refused, to which ruling the defendants except. 

* * * * * 


34 Defendants’ 1st Bill of Exceptions. Filed April 24, 1883. 
In U. S. Circuit Court for Northern District of Texas, at Waco. 
Bens. ALDERSON et als. 
No. 39. 


v8. 
D. C. FREEMAN et als. 


Be it remembered that at the trial of the above- entitled cause the 
defendants offered in evidence the following muniments of title, to 
wit: : 

D. C. & G. R. FREEMAN 
us. i No. 453. 
Henry ALDERSON. 


And now at this day, this cause coming on to be heard, the plain- 
tiffs appeared by their counsel, and the defendant appeared not, but 
wholly made default, and it appearing to the court that said defend- 
ant had been legally cited by publication, and this is the second 
term after the return of citation, executed and served as aforesaid, 
thereupon came a jury of good and lawful men, to wit, W. C. 
Walker and eleven others, who, being sworn and empanneled to try 
this cause and a true verdict to render according to the law and the 

testimony, and after hearing the evidence and the charge of 
35 of “a court, returned from the jury-box the following ver- 
ict : 

“ We, the jury, find for the plaintiffs. 

„W. C. WALKER, Foreman.” 


It is, therefore, considered, adjudged, and decreed by the court 
that said plaintiffs do have and recover of and from the said de- 
fendant one undivided one-half of the land located in the county 
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of McLennan and State of Texas, by virtue of the headright certifi- 
cate of the said defendant for one-third of a league of land, issued 
by the board of land commissioners of Harrisburg county to the 
said def’t, Henry Alderson, said certificate being duplicated, No. 
3918, and the land located and der and patented by virtue of 
said }-league certificate being deseri by metes and bounds as 
follows, to wit: | 

* — at a mound, the S. W. corner of 1 * Harper's sur- 
vey, thence south 60° W. 2,420 varas to the N. W. corner of John 
Lindon's survey, in the N. line of Francis Ramsdale’s survey: 
thence 71 W. 920 varas, S. E. corner of J. R. Nelson's — thence 
19° E. 1,425 varas, said Nelsons N. E. corner; thence N. 71° W. 
2,079 varas to a mound in the N. line of Isaac Frank’s; thence N. 

60° E. 3,312 varas to corner in the S. line of said Harper's 
36 beginnt thence S. 30 E. with said survey 3,196 varas to the 
inning. 

It is further — by the court that Neill McLennan, S. M. Jen- 
kins, and G. B. Erath be commissioners, and empowered, by proper 

rocess, to petition and divide said land and set apart by metes and 

unces one-half thereof, according to quantity and quality, to said 

plaintiffs, and make their return and report of the half so set apart 
for plaintiffs to the next term of this court. 

It is further ordered, adjudged, and decreed by the court that 
plaintiffs do have and recover of and from the defendant judgment 
for all costs in this case, to be taxed against him, and that execution 
be stayed thereon until the report of said ‘commissioners is returned 
and adopted by the court, and final decree herein be entered up 
thereupon. 


State or Texas, McLennan County : 


I, M. P. Nichols, clerk of the district court in and for the county 
of McLennan, do hereby certify that the foregoing is a true and cor- 
rect copy of a judgment rendered in the aforesaid cause, on the Ist 

day of October, A. D. 1858, as appears of record in my office. 
37 Given under my hand and the seal of said court, ut office 
in Waco, this 7th day of July, A. D. 1859. 
[SEAL.] M. P. NICHOLS, 
C’ D. C., McLennan C., Texas. 
Per JAMES ROBINSON, Deputy. 


D. C. and G. R. Freeman vs. Henry ALDERSON. 


This day in this cause the commissioners appointed at the fall 
term, A. D. 1858, of this court to partition and divide the land in 
controversy in this suit submit the following report, to wit: 


Tue Strate or Texas, County of McLennan: 


To the honorable the district court of said county: 

The undersigned commissioners, appointed at the fall term of said 
court to partition, divide, and set apart by metes and bounds, ac- 
cording to quantity and quality, one-half of Henry Alderson’s one- 
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third league of land situated in said county to D. C. and G. R. Free- 
man, respectfully offer the following as report of the result of their 
labors, to wit: 
On the 25th and 26th days of March, 1859, they went upon said 
land and, after due examination, found the same susceptible 
38 of an equal division in quantity, the quality being equal as 
far as they [were] able to determine, [and ed to di- 
vide the same in two equal parcels, lots Nos. 1 & 2, beginning at the 
S. E. corner of said Alderson’s survey for the S. E. corner of lot No. 
1; thence S. 60° W. 2,420 vs. to Alderson’s S. W. corner in the N. 
line of a survey in the name of Francis Ramsdale; thence N. 71° 
W. with the N. line of the same 920 vs. to the S. W. cor., which is 
also the S. corner of J. R. Nelson’s survey ; thence N.19 E. 1,415 vs. 
with his east line to N. W. cor. of lot No. 1; thence N. 60 E. 1,950 
vs. to N. E. cor. in said Alderson east line; thence S. 30 E. with the 
same 1,608 vs. to the place of beginning. Beginning lot No. 2 at 
the N. E. corner of lot No. 1, thence S. 60 W. 1,750 vs. to N. W. cor. 
of same for N. W. cor. of this lot; thence N. 19 E. 10 vs. to the east 
cor. of Nelson’s survey; thence N. 71 W. with the N. line of the 
same & the Alderson’s survey 2,079 varas to the N. W. corner; 
thence N. 60 E. 3,312 vs. to Alderson’s N. E. cor. for N. E. cor. of 
this survey ; thence S. 30 E. 1,588 vs. to the place of beginning, con- 
taining each 738 acres, or 3 of said 4 league; & they do hereby set 
apart and declare lot No. 2 to be the portion allotted to said 
39 D. C. & G. R. Freeman; all of which is respectfully sub- 
mitted. S. M. JENKINS, 
Surveyor McLennan County. 
G. B. ERATH, 
Commissioners. 


It is considered by the court that said report be approved, and that 
said above parcel of land set out as lot No. 2 be and is divested from 
the said Henry Alderson and vested in said D. C. & G. R. Freeman ; 
and it is also considered that the said D. C. and G. R. Freeman have 
and recover of the said Henry Alderson all costs in this behalf ex- 
pended for which execution may issue. 


Tue State or Texas, County of McLennan: 


I, M. P. Nichols, clerk of the district court in and for the county 
of McLennan, do hereby certify that the foregoing . is a true and cor- 
rect copy of a decree made in the foregoing cause on the 31st day of 
March, A. D. 1859, as appears of record in my office. 

Given under my hand and the seal of said court, at office in 
Waco, this 7th day of July, A. D. 1859. 

DskAl.] M. P. NICHOLS, 
Clerk of the District Court of Mc. L. Co., 
Per JAMES ROBINSON, Deputy. 


40 Tue Strate or Texas, McLennan County : 


I, R. M. Billingsley, clerk of the county court of McLennan 
county, hereby certify that the above and foregoing transcript was 
filed in my office for record on the 8th day of July, at 8 o’clock a. m., 
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1859, and was duly recorded on the 8th day of July, at 4 o’clock p. m., 
A. D. 1859, in book “I” on pages No-. 83, 84, & 85. 

In witness whereof I hereunto set my hand and the seal of the 
county court of McLennan county, at office in Waco city, this Sth 
July, A. D. 1859. | 

(SEAL. ] R. M. BILLINGSLEY, 
Clerk Co. C’t Mel. Co. 
By J. C. NEWTON, Dep’ty. 


Execution and Return Thereon. Issued May 31, A. D. 1859. M. P 
Nichols, Clerk. res 


D. C. & G. R. FREEMAN 
v8. bya 453. 
Henry ALDERSON. 


Execution. 


The State of Texas to the sheriff of the county of McLennan, 
Greeting : : 
Whereas on the 3lst day of March, A. D. 1859, in the district 

court of McLennan county, D.C. and G. R. Freeman recovered judg- 

ment against Henry Alderson the sum of 61.45, all costs of a 
41 suit as per bill annexed, therefore — are hereby com- 
manded that of the goods, chattels, lands, & tenements of 
the said Henry Alderson you do make the sum of sixty-one 
& dollars, all cost of suit as per bill annexed, 

42 and your legal fees for collecting the same. 

Herein fail not, but of this writ and how you have executed 
the same due return make to the next term of our district court, to be 

run & holden on the 3d Monday in September, A. D. 1859. 

Attest M. P. Nichols, clerk of said district court, & seal of said 
court affixed, at office, in the town of Waco, this the 30th day of 
May, A. D. 1859. 

[SEAL.] M. P. NICHOLS, 
Clerk D. [C.] Mel. Co., Texas. 


Bill of Costs Taxed. 


Fil’g 8 papers, & citation to printer 
Bond for cost and affidavit, & docketing & tax costs 
2 orders & 2 continuances & 2 appearances——— 
Swearing jury, &c., judgment & commission of partition 
Final judg’t, certificates, & jury fee ....---.....-..------ 
Final record & execution & return ————- 
Printer's fees, $21, and surveyor’s fees, 8 2obo—« 
. 8 enncss concen cces 
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Rec'd in office May 31st, A. D. 1859, and levied on the following 
tract of land, lying and being in the county of McLennan, 
43 State of Texas, being one equal half of the 3 (third) of a 
league of land granted to Henry Alderson with the following 
metes and bounds: — at the S. E. corner of said Alderson’s 
survey for the S. E. corner of lot No. 1; thence S. 60° W. 2,420 v's to 
said Alderson's S. W. corner in the N. line of a survey in the name 
of Francis Ramsdale; thence N. 71° W. with the N. line of the 
same 920 v’rs to the S. W. cor., which is also the south cor. of J. R. 
Nelson’s survey; thence N. 19° E. 1,415 v’s with his east line to N. 
W. corner of lot No. 1; thence N. 60° E. 1,950 v’s to N. E. cor. in 
said Alderson’s east line; thence S. 30° E. with the same 1,608 v’rs 
to the place of beginning, containing 738 acres, or one-half of said 


Jof a league, of land, and being lot No. 1, as surveyed by S. M. 


Jenkins, surveyor of McLennan co., & G. B. Erath, com’rs, as ap- 

rs of record in the office of district clerk of said county in the 
minutes of the spring term, 1859, of the district court in and for 
said county, said above-described land being levied on as the prop- 
erty of defendant, Henry Alderson, to satisfy the within execution 


this May 31, 59. 
JOHN McLENNAN, Sh’ff, 
By J. A. ECHOLS, Dep iy. 


By virtue of the within execution I did, on the 31st day of 
44 May, 18:59, levy on the aforesaid tract of land, the property of 
said Henry Alderson, as described and advertized twenty 
days prior to sale day, and on the fifth day of July, 1859, it being 
the first Tuesday of said month & sale day under said levy, did offer 
the same for sale at the court-house door, at public outcry, to the 
highest bidder, for cash ; and —— Head bid the sum of sixty-six 
dollars and seventy-nine cents ($66.79); the same being the highest 
and best bid said Head was declaired the purchaser of said land, 
and in accordance to which I executed a deed for said land to the 
purchaser, J. E. Head. Advertizements were posted at three public 
places in McLennan county & State of Texas, one of which was at 
the court-house door in the town of Waco. The said purchase-money 

was paid to ine by said James E. Head this July 5th, 1859. 

JOHN McLENNAN, Sh’f, 
By J. A. ECHOLS, Deputy. 


45 Sheriff to Head. 
State or Texas, McLennan County: 


Know all men by these presents, that I, John McLennan, sheriff in 
and for said county & State, by virtue of an execution to me directed 
on the 30th day of May, A. D. 1859, reciting that “ whereas on the 
31st day of March, A. D. 1859, in the district court of McLennan 
county, D. C. and G. R. Freeman recovered judgment against Hen 
Alderson for the sum of $61.45, all costs of suit, as per bill annexed, 
& commanding me that of the goods, chattels, lands, and tenements 
of the said Henry Alderson to make the sum of $61.45 dollars, all 
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costs of suit, & legal fees for collecting the same; & whereas I, the 
said sheriff, by my deputy, J. A. Echols, did, on the 31st day of May, 
A. D. 1859, levy the said execution on the following tract of land, ly- 
ing & being in the county of McLennan, State of Texas, being one 
equal half of the 4d (third) of a league of.land granted to Henry Al- 
derson, with the following metes and bounds: Beginning at the S. E. 
cor. of said Alderson survey for S. E. corner of lot No. 1; thence S. 60° 
W. 2,420 v’s to said Alderson’s S. W. corner in the north line of a sur- 
vey in the name of Francis Ramsdale; thence N. 71 W. with the north 
line of the same 980 v’s to the S. W. corner, which is also the 
46 south corner of the J. R. Nelson’s survey, thence N. 19 E. 1,415 
v's with his east line to N. W. corner of lot No. 1; thence N. 
60. E. 1,950, v’s to N. E. corner in said Alderson’s east line; thence 
S. 30 E. with the same 1,608 varas to the beginning, containing 
738 acres, or half of said one-third of a league of land, and being 
lot No. 1,as surveyed by S. M. Jenkins, surveyor of McLennan 
county, and G. B. Erat, com’rs, as appears in the office of the district 
clerk of said county, in the minutes of the spring term, 1859, of the 
district court in and for said county, — above-described land 
being levied on as the property of defendant, — Alderson, to 
sutisfy the aforesaid execution; and whereas the said land was ad- 
vertised for more than twenty days by three advertisements of the 
sale thereof, one at the court-house door of said McLennan county, 
the other two at two other public places; and whereas on the 
first ‘Tuesday of July, A. D. 1859, the same being the 5th day of the 
month, between the hours of ten o’clock a. m. and four o clock p. m., 
I proceeded, in accordance with said advertisements of sale, to offer 
said above-described tract of land at the court-house door of said 
McLennan county to the highest bidder, for cash, at public 
47 outery, and James E. Head having bid the sum of sixty-six 
10 dollars 2 & the same being the last, best & 
highest bid for said land, I knocked the same off to him as the 
purchaser thereof: Now, therefore, know ye that by virtue of the 
powers in me _ vested by law, & of the premises & for & in 
consideration of the said sum of sixty-six pos dollars ($66.79), cash 
in hand paid by the said James E. Head, the receipt of which is 
hereby acknowledged and — I have bargained, granted, 
sold, assigned, and set over, & do by these presents bargain, grant, 
sell, assign, & set over, to the said James E. Head, his heirs & 
assigns, all the right, title, & interest of the said Henry Alder- 
son in & to the above-described tract or parcel of land, to have 
& to had the same with all & singular the rights, members, ap- 
purtenunces, & hereditaments thereunto belonging unto him, the 
said James E. Head, his heirs, & assigns in fee-simple forever, 
against the claim or claims of the said Henry Alderson, & all 
persons whomsoever claiming, or to claim, the same by, through, or 
under the said Henry Alderson. 
48 In testimony whereof witness my official signature at 
Waco, Texas, this the 5th day of July, A. D. 1859. 
JOHN McLENNAN, 
7 McLennan County, Ttras. 
3—274 7 
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Tue State or Texas, McLennan County : 


Before me, Marcus D. Herring, a notary public within & for said 
county & State, commissioned & bonded & qualified. personally ap- 

ared John McLennan, sheriff of McLennan co., Texas, bY J. A. 

hols, deputy, to me well known, who acknowledged that he exe- 
cuted & delivered the above & foregoing deed or instrument of 
writing to James E. Head, for all the purposes and considerations 
therein set forth & contained. 

To certify which, witness my hand and the impress of my official 
seal, at office, in Waco, this July 5th, A. D. 1859. 

[SEAL. ] M. D. HERRING, 
Notary Public, McLennan Co., Texas. 


Filed for record July 6th, 1859, at 6 p.m. Recorded Sth July at 
12 o'clock a. m. 


49 Deed from Head to Freeman. 
State oF Texas, McLennan Co.: 


Know all men by these presents, That I, James E. Head, for and 
in consideration of a hundred and seventy-eight dollars, to me in 
hand paid by D. C. Freeman, Jr., the receipt of which is hereby ac- 
knowledged, have bargained and sold, and do by these presents 
convey to said D. C. Freeman, Jr., all that parcel of land lying in 
McLennan county, Texas, being one-half of the 4 of a league granted 
to Henry Alderson, & the same land that was conveyed to me by 
John McLennan, sheriff of McLennan county, on the 5th day of 
July, A. D. 1859, & recorded in the said county & described as fol- 
lows: Beginning at the S. E. corner of H. Alderson for S. E. corner 
of this tract; thence S. 60 W. with Alderson’s line, 2,420 v’s; thence 
N. 71° W. with F. Ramsdale’s line, 920 v’s, to the S. corner of J. R. 
Nelson's survey; thence N. 19 E. 1,415 v’s, to Nelson’s E. cor.; 
thence N. 60° E. 1,950 v’s to Alderson’s line, & thence S. 30 E. 1,608 
varas to the beginning, containing 738 acres, more or less, to have 
and to hold the same, together with all and singular the rights, 

privileges, and appurtenances to the same belonging to him, 
50 the said Freeman, his heirs or assigns. And I warrant the 

title only as against myself & those claiming under me, if 
any there be, designing to give only a quit claim to the same by 
this instrument. 

Witness my hand and seal, this September 21st day, 1859. 

J. E. HEAD. 


Tux Srark or Texas, McLennan County: 


Before me, Marcus D. Herring, a notary public in and for said 
county and State, commissioned, bonded, and qualified, personally 
appeared J. E. Head, to me well known, whose genuine signature 
appears above, who acknowledges that he executed and delivered 
the above and foregoing deed or instrument of writing, bearing date 
the 21st day of September, A. D. 1859, to D. C. Freeman, Jr., for all 
the purposes and considerations therein specified. 
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To certify which witness my hand and the impress of my official 
seal of office, at office in Waco, this 21st Sept., A. D. 1859. 
IDT. s.] M. D. HERRING, 
Notary Public, McLennan Co., Texas. 


Tue Strate or Texas, McLennan County : 


51 I, R. M. Billingsley, clerk county court of said county, do 
hereby certify that the instrument of writing on the reverse 
hereof, with its certificates of authentication, was filed in my office 
for registration this 21st day of September, A. D. 1859, at 9 o’clock 
a. m., and duly recorded the same — ut 3 Oelock p. m., A. D. 1859, 
in record, of said county, in book “ I,” on pages 190 & 191. 
Witness my hand and seal of the county court of said county, at 
office in Waco City, the day and vear last above written. 


[SEAL.] R. W. BILLINGSLEY, 
Clerk Cu. C't, MeL. Co. 
52 To which plaintiffs, by their counsel, objected, for the fol- 


lowing reasons, to wit: 

Ist. Because the said judgment for costs against the defendant, 
Henry Alderson, in cause 453, entitled D. C. and G. R. Freeman vs. 
Henry Alderson, through which defendants seek to dereigu title, and 
the execution thereunder and sheriff’s deed to Jas. E. Head to the 
land in controversy in this suit did not pass the title, and suid judg- 
ment for costs and proceedings thereunder were null & void, because 
Ist, said judgment for costs is in personam; anc it appexrs from said 
judgment and the petition and other papers in said cause, No. 453, 
which were exhibited in evidence, that it was rendered against said 
Alderson without his personal appearance in the action or personal 
service of the citation upon him, but on citation by publication only, 
while he was a non-re-ident of the State of Texas and a resident 
citizen of the State of California. 

2d. Said judgment for costs is not a judgment in rem., and, there- 
fore, constitutes no basis of title in tie defendant. 

3d. Because the affidavit for citation by publication in said cause 
No. 453, as shown by the original affidavit exhibited in evidence, 

was made before a notary public of Travis county, when by 
33 law it should have been made before the clerk of said dis- 

trict court of McLennan county, and for this reason the court 
acquired no jurisdiction of the case, & said judgment and all the 
proceedings thereunder had were null & void. 

Said objections were argued by counsel and considered by the 
court, and the Ist & 2d was sustained by the court, and said muni- 
ments of title excluded from the jury; to which ruling of the court 
counsel for defendants excepted, and here now tender this their bill 
of exception, and pray that it be signed & sealed by the court and 
certified by the clerk as a part of the record herein to our Supreme 
Courtof the United States ; which is accordingly so done and ordered 


in term April 24, 1883. 
A. P. McCORMICK, 
Dis i Judge. 
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54 Defendants’ 2d Bill of Exceptions. 


Endorsed to wit: No. 39. Benj. Alderson et als. vs. D. C. Freeman 
et als. Defendant’s bill of exceptions, No.2. Filed April 24th, 1883. 
J. H. Finks, clerk. : ; 
Which is in words, to wit: 


In U. S. Circuit Court for the Northern District of Texas, at Waco. 


vs. 
D. C. FREEMAN et als. 


Be it remembered that on the trial of the above- entitled and num- 
bered cause, the plaintiffs offered to prove by the deposition of T. 
G. Cox in order to establish the identity of Henry Alderson as the 

antee of the land sued for and the heirship of plaintiffs, the fol- 
owing, to wit: “ From the information which I received, he (mean- 
ing said Alderson) went-to Texas; said information was derived 
from his family at the time, and from him after his return. I boarded 
with the same family for whom he worked, and often heard him 
talk about his life in Texas. [ only knew from his report 

what occupation he was in while in Texas. He said he was 
55 in the army of Texas during most of the time he was there. 

* * * While in Texas my information is that he was a 
soldier, at least a part of the time. I only knew it (that he was in 
Texas) from the information rece’d froin his family while he was in 
Texas, and from him after his return. He often talked to me about 
his soldier life in Texas. It was interesting to me; what he told me 
about it corresponded with what I have read of the military cam- 
paigns in Texas at that time. Dead 2 said Alderson is dead) 
rom the information I have received; killed several years ago in an 
accident in California by jumping from a stage-coach, while the team 
was running away. All I know about it is what I have heard him 
say. He said he owned land there (in Texas). He claimed to have 
gotten land out there (in Texas) by reason of his services in the 
army, ard that he had located them, a part of them, and a part he 
had not located.” 

This witness answered on cross-examination that he never had 

seen Henry Alderson in Texas or in California. 
56 And in like manner and for the same purpose plaintiffs 

offered to prove by Robert Johns as follows, to wit: “He (said 
Alderson) told me he was in the army of Texas. I have seen letters 
written by him to his father’s family while he was in Texas. * * * 
While in Texas I understood he was in the army. * * He 
was R Texas) according to his own statements and those of his 
family. * * * I saw his discharge from the Texas army, and 
heard it read. I also saw his papers giving him rights to land in 
Texas. * * * My recollection is that he told me he enlisted in 
Captain Price’s company in New Orleans. * * * From the infor- 
mation I have he is (dead). I have seen letters written here by John 
Young, from California, showing that he is dead. He had some 


BEN J. ALDERSON ef als. 
No. 39. 


1 33 


MARY E. FREEMAN ET AL. vs. BENJAMIN ALDERSON ETAL. 21 


money when he was killed, and said “Young, attorney, sent it here 
to his heirs. He was so injured in an accident by a team running 
away with a stage-coach that he died in California in Sept., 1879. 
He lived in California. He told me he had claims to land 
in Texas on account of his services in the Texas army.” 

Upon cross-examination, this witness stated that he himself 
57 never was in Texas or California. 

And in like manner and for the same purpose plaintiffs of- 
fered to prove by Amelia Alderson as follows, to wit: “ 7 heard him 
(said Alderson) speak of having been in Texas oſten, and my mother 
received letters from him while he was in Texas, which I have heard 
rend; said letters are now lost or misplaced. I only know he was u sol- 
dier in the Texas army by what he told me and what I have heard 
him say himself. He is ead. He died in California, where he was 
living in 1879.” 

Upon cross-examination this witness said: “I never saw him in 
Texas, nor in California.” 

And in like manner and for the same purpose plaintiffs offered to 
prove by Albert Mitchell as follows, to wit: I learned from Henry 
Alderson that heserved five years in the army in Texas, and he related 
to me many incidents of his life in Texas while inthe army. He had 
many papers, which he exhibited to me, showing his claims he had for 

lands in Texas and money due him because of his connection 

58 with thearmy in Texas. From what hestated to me he had been 
with the army in fexas previous to the time he and Freeman 

were at my house, about the year 1854. I do not remember what 
ears he said he was in the army, but said he was in the army in 
— five years. I gathered from what he said to me that he was 
a soldier in Texas all the time he was out there. I don’t now re- 
member what army he said he was in, whether the army of the Re- 
public of Texas or not. The papers he showed me indicated what 
army he was in, and he told me, but I have now forgotten. Hedid 
not say what position he held in the army; if so, I have forgotten.” 

Upon cross-examination this witness said: “ I have never lived in 
Texas; I never knew Henry Alderson elsewhere than Warren county, 
Kentucky. I never saw him in Texas. All I know is his own 
statements and the papers he had.” 

And in like manner and for the same purpose plaintiffs of- 
59 ſered to prove by J. N. Young, of Sacramento county, Cali- 

fornia, as follows, to wit: “I do not know of my own knowl- 
edge what Stake he (Henry Alderson) came from to California. He 
told me he came from Kentucky. I do not remember that he ever 
told me the county or town within the State of Kentucky from 
which he came. He told me at different times while in conversa- 
tion with him that he came from Kentucky. He may have told me 
the county, but I do not remember that.” 

After stating that he transacted business for Henry Alderson ; that 
he died at Michigan Bar, in Sacramento, California, on or about the 
15th day of Sept., 1877, and that all his land papers were placed in 
thepossession of witness by Henry Alderson, he exhibits as part of 
his answers quite a number of said papers, one of which only was 


22 MARY E. FREEMAN ET AL. VS. BENJAMIN ALDERSON ET AL. 


read to the jury in evidence over objections of defendants’ coun- 
sel as follows, to wit: “This is a true copy of contract between 
Henry Alderson and D. C. and G. R. Freeman. This memoran- 
dum made the 18th day of November, 1852, between Henry Al- 
derson and D. C. and G. R. Freeman, witneaseth: That 
60 the said Henry Alderson, of Warren Co., Ky., has em- 
ployed the said D. C. and G. R. Freeman to prosecute his 
claims to any and all lands or other property, money, &c., which 
may be due and owing the said Henry Alderson in the State 
of Texas for military services rendered the late Republic of Texas, or 
due the said Henry Alderson from any other consideration, and also 
to obtain and locate the patients for all the land which they may 
obtain on the said claims from the said State of Texas, and in con- 
sideration of these services to be performed by the said D. C. and G. 
R. Freeman he, the said Henry Alderson, hereby binds himself to 
convey to them by a valid deed one-half of all the lands, and to pay 
to them one-half of all the money which they may receive or obtain 
on the afforesaid claims or claims, and to pay them ten dollars as 
his part of expenses. But it is to be distinctly understood that if 
the said D. C. and G. R. Freeman fail to obtain anything on the 
claim as above specified they are to receive nothing for their services, 
nor are they to refund the ten dollars advanced by Henry 
61 Alderson, and in no case are they to receive more than one- 
half of whatever they may receive or obtain. 
In testimony whereof we have hereunto subscribed our names to 


duplicate copies. 
D. C. FREEMAN. SEAL. 
G. R. FREEMAN. SEAL. 
'r CHAS. FREEMAN. [SEAL. 


To the admissability of all of said evidence so offered by plain- 
tiffs def’ts, by their counsel, objected for the reasons following, to wit: 

Ist. Because the same is hearsay, and not comprehended within 
any exception to the general rule, making hearsay evidence admis- 
sable. 

2d. Because it assumes the identity of the Henry Alderson, whose 
statements are reproduced as the same man to whom the land in 
controversy was granted, when this is an independent fact which 
must be established by original evidence. 

And said defendants, by their counsel, further objected to the ad- 
mis-ability of the paper purporting to be “a true copy of contract 
between Henry Alderson and D. C. and G. R. Freeman,” made an 
exhibit to the answers of said witness, J. N. Young, because: 

Ist. It does not prove itself. 
62 2d. There is no evidence that it is a true copy of any con- 
tract. 

3d. It does not appear from what source the Henry Alderson, 
about whose papers said witness Ycung is testifying, obtained it, or 
by whom it was made. : 

4th. If the original were offered in evidence it would be inadmis- 
sable, unless its execution and delivery were established. 


a. — Ee 


— > 
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Said objections were argued by counsel and considered by the 
court, and they were overruled by the court, and all of said evidence 
admitted and read to the jury ; to which ruling of the court defend- 
ants, by their cuunsel, excepted, and here now tender this their bill 
of exceptions, and pray that the same be signed and sealed by the 
court and certified by the clerk to our Supreme Court of the United 
States as a part of the record herein, which is accordingly so done 
and ordered in term. 

The foregoing bill of exceptions is approved in connection with 
the following evidence as to heirship and identity, to wit: In addi- 
tion to the proof of heirship of plaintiffs and identity of the Henry 
Alderson they claim through, found in defendant’s bill of exceptions 

No. 2, the plaintiffs introduced the following evidence: 
63 Ist. The locative contract between the defendant., D. C. 

Freeman & G. R. Freeman, and Henry Alderson, dated Nov. 
18th, 1852, under which the land in controversy was located by the 
Freemans, and on which the suit No. 453, entitled D. C. & G. R. 
Freeman v. Henry Alderson, was founded, which contract is on file 
among the the papers in said cause No. 453. It is the original of 
the copy of the contract already inserted in bill of exceptions No. 2, 
and describes Henry Alderson as residing in Warren county, Ken- 
tucky, and A. Mitchell is a subscribing ‘witness to it. 

2d. The petition of the plaintiff in said cause No. 453 on file 
among the papers asking a partition of the land under said contract. 

3d. Albert Mitchell fart ver testified that he lives in Warren 
county, Kentucky; that he knew Henry Alderson in Warren 
county, Kentucky, vears ago, and he lived at his house five or 
six months, and left his house to go to California somewhere about 
1854. That he knew one of the Freemans, but does not know 

whether it was D. C. or not. That this Freeman was at 
64 his house in Warren county, Kentucky, about the year 1853 

or 54, and then, in his presence, made a written contract with 
Henry Alderson to locate his Texas lands & have them patented & 
to collect money due him in Texas by reason of his being a soldier. 
He states the substance of the contract, which is substantially as in 
the written contract above referred to, & says that he loaned II. Al- 
derson $10.00 to pay on the contract above referred to. That said 
Alderson turned over to said Freeman all of his land & money 
claims in Texas under this contract; that witness kept a copy of the 
contract at the time, but it was lost during the war; that he advised 
Alderson in making the contract & did most of the talking for him; 
that said Henry Alderson had a brother Benjamin, now living in 
Russellville, Ky., a brother Thomas, who is now dead, a sister, who 
married Robert Johns, & she now lives in Warren county, Ky.; that 
he thinks his other brothers and sisters are now dead, but some of 

them left infant heirs; that he is not intimate with the fam- 
65 ily & can’t describe any more of them; that he has no per- 

sonal knowledge that he is dead, but has so understood from 
his relatives in Warren co., & that they have been receiving divi- 
dends from his estate in California. 

3d. J. N. Young further testified that he is an attorney; that the 
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Henry Alderson of whom he is testifying was a single man at the 
time of his death & had never been married ; that he died in Sep- 
tember, 1877. 

4th. F. G. Cox, of Warren co., Ky., further testified that he knew 
Henry Alderson well from about 1825 or 30 until he left to go to 
California, except the time he was in Texas; that he lived in War- 
ren county, Ky., until he went to Texas, and also after he returned 
from Texas until he left for Califoraia; that he went to Texas in 
1834 or 35; does not know when he came back from Texas, but 
knows that he was in Warren co., Ky., in 1846; that he left at his 
death a brother Benjamin, who resides in Logan county, Ky., and 
two sisters, Amelia Alderson & Melinda Johns, wife of Robert Johns, 

who live in Warren county, Ky. He left also the de-cendents 
66 of two brothers, James and Thomas Alderson, who were then 
dead. 

5th. Robert Johns, of Warren co., Ky., further testified that he 
krew Henry Alderson all his life, when he was in Kentucky: that 
he lived in Warren county, Kentucky, from his earliest recollection 
till he left to go to California, except while he was in Texas; that 
he left Kentucky about, he thinks, 1836 to go to Texas; remained 
there six or eight years, and was a soldier while there; that the last 
time he saw him was when he boarded a steamboat in Kentucky to go 
to California, in 1824; that Henry Alderson’s father and mother had 
both died before he did; that he left at his death a brother Benjamin, 
who lives in Russellville, Logan county, Ky., and two sisters, Ame- 
lia Alderson and Malinda Johns, who live in Warren county; he 
left, also, at his death, the following children of his brother, Thomas 
Alderson, who was then dead, to wit, Alice Grimes, James Alderson, 
& William Talton Alderson, and also the following children of James 

Alderson, who died before Henry, to wit, Mary Johns, Ade- 
67 line Eminizer, John Alderson, and Gibson Alderson; that 

they were all living when Henry Alderson died, and are still 
living, and are the only brothers & sisters & their descendents 
of swid Henry Alderson. 

6th. Amelia Alderson, of Warren co., Ky., further testified that 
Henry Alderson was her brother, and she has known him from her 
infancy, in Warren county, Ky., till he went to California, except 
during the time he was in Texas; that he lived in Warren co., Kv., . 
till he went to Texas, in 1836, or about that time; that he staved in 
Texas a few years and came back to Warren county, Ky., and in 
1854 he went to California; that he left Kentucky to go to Texas 
about 1856; while in Texas he was in the army. She further testi- 
fied that the above-named parties, testified to by Robert Johns, are 
the heirs and only heirs of said Henry Alderson, dec’ed. 

In rebuttal, D. C. Freeman testified that neither he nor G. R. 
Freeman ever saw Henry Alderson; that their contract with him 
was mnade by his cousin and agent, the same person who appears to 

have signed the contract. 
68 He further testified that before the burning of the adjutant 
general's office at Austin he made a thorough examination of 
all the papers and muster-rolls therein in order to find out what was 
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services and residence in the Republic of Texas; and all he could 

find was that he served in the army nearly six months and was en- 

titled to a bounty warrant for 640 acres of land and a headright of 
4 of a league. 

April 24th, 1883. Bill allowed. 

: A. P. MCCORMICK, Dist. Judge. 


69 Defendants’ Assignment of Errors. 

Endorsed, to wit: No. 39. Benj. Alderson et als. vs. D. C. Free- 
man et als. Assignment of errors. Filed April 30th, 1883. J. H. 
Finks, clerk. 

Which is, to wit: 


In C. S. Cireuit Court for Northern District of Texas, at Waco. 
April Term, 1883. 


Bess. ALDERSON et als. 
| v's No. 39. 
D. C. Freeman et ais. 


due the Henry Alderson he was * egy. in land or money for 


Now comes defendants and assign the following errors, to wit: 
Ist. The court erred in sustaining exceptions of plaintitfs as con- 
tained in their Ist supplemental petition, filed herein April 16, 1883, 
to the 7th paragraph of def’t’s 2d amended original answer, tiled 
sume day. 
2d. The court erred in excluding defendants’ muniments of title 
as shown in their bill of exceptions No. 1, tiled April 24th, 1883. 
3d. The court — in admitting evidence of plaintitts 
70 over objections of defendants as shown in their bill of excep- 
tions, filed herein April 24, 1583. 
4th. There isa variance between the land recovered and described 
in the judgment and the land described in the original petition, 
and the land described by metes and bounds in the patent is not the 
same described in said judgment. The record shows affirmatively 
that the locus in quo of the land recovered is not the same as that 


granted to Henry Alderson by letters patent in evidence. 
HERRING, KELLY & WILLIAMS, 
Alt’ys for Defts. 


Endorsed, to wit: No. 39. Benj. Alderson et als. v. D. C. Freeman 
et als. Writ of error. Bond. Approved and filed April 24th, 1883. 


J. H. Finks, clerk. 
Which is in words, to wit: 


71 Bond. 
Bens. ALDERSON et als. 
us. No. 39. 
D. C. Freeman et als. 


Circuit Court of the United States for the Northern District of Texas. 
Know all men by these presents that we, D. C. Freeman, Mary E. 
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Freeman, J. B. Puckett; William Moore, and William J. G. Melll- 
henny and P. De Cordova and G. Crow are held and firmly bound 
unto Benj. Alderson, Amelia Alderson, Malinda Johns, joined by 
her husband, Robert Johns; Alice Grimes, joined by her husband, 
B. Grimes: James Alderson, and W. Talton Alderson, minors, who 
sue by their next friend, R. H. Shelton; Mary Johns, joined by her 
husband Robert Johns, Jr.; Adeline Eminizer, joined by her hus- 
band, William Eminizer; Gibson Alderson, and John Alder- 
72 son in the sum of one thousand dollars to be paid to the said 
obligees, their executors or administrators ; to which payment, 
well and truly to be made, we bind ourselves and each of us, jointly 
and severally, and our and each of our heirs, executors, and admin- 
istrators firmly by these presents. 

Sealed with our seals — dated this day of April, 1883. 

Whereas the above-named D. C. Freeman, Mary E. Freeman, J. 
B. Puckett, William Moore, and William J. G. Melllhenny have 
prosecuted a writ of error tothe Supreme Court of the United States 
to reverse the judgment rendered in the above-entitled action on the 
17th of April, 1883, by the circuit court of the United States for the 
northern district of the State of Texas, holding a regular session at 
Waco: 

Now, therefore, the consideration of this obligation is such that 
if the above-named D. C. Freeman, Marv E. Freeman, J. B. Puckett, 
William Moore, and William J. G. Melllhenny shall prosecute their 

said writ of error to effect and answer all costs and damages 

73 if they shall fail to make good their plea, then this obligation 
shall be void ; otherwise to remain in full force and effect. 

D. C. FREEMAN. SEAL. 

3 


M. E. FREEMAN. SEAL. 
J. B. PUCKETT. SEAL. 
WM. MOORE. SEAL. | 
W. J. McILUANEY. El. 
P. DE CORDOV A. SEAL. 
G. CROW. SEAL.) 
By D. C. FREEMAN, 
Their Vendor or Warrantor. 


Sealed and delivered in presence of— 
JOSEPH WALKER. 
A. G. LUCK. 

Approved April 24th, 1883. A. P. McCORMICK, Judge. 


UNITED States OF AMERICA, | ___ 
District of Western Texas, 5° 


P. De Cordova and G. Crow being duly sworn depose and say, and 
each for himself saith, that he is worth the sum of one thousand 
dollars over and above all his just debts and liabilities. 

Sworn to before me, this 23d day of April, 1883. 

To certify which witness my ofticial signature and the impress of 


my seal of office. 
GARDNER RUGGLES, 
U.S. Commissioner, West. Dist. Tex. 
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74 Urrrro Srarrs OF AMERICA, 88. 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the northern district of 
Texas, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said cireuit court before you, 
between Benj. Alderson, Amelia Alderson, Malinda Johns, joined by 
her husband, Robert Johns; Alice Grimes, joined by her husband, 
B. Grimes; James Alderson and W. Talton Alderson, minors, who 
sue by their next friend, R. II. Shelton; Mary Johns, joined by her 
husband, Robert Johns, Jr.; Adeline Emminezer, joined by her hus- 
band, William Emminezer; Gibson Alderson, and John Alderson, 
plaintiffs, and Mary E. Freeman, D. C. Freeman, J. B. Puckett, 
William Moore, & William J. G. Mellhenny, defendants, No. 39, a 
manifest error hath happened, to the great damage of the said de- 
fendants, to wit, Marv E. Freeman, D. C. Freeman, J. B. Puckett, 
William Moore,and William J. G. Mellhenny, as by their complaint 
appears, we, being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that 
then, under you seal, distinctly and openly, you send the record and 
2 aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of October 
next, in the said Supreme Court to be then and there held, that, 
the revord and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error what of right and according to the Jaws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreine Court, the 24th day of April, in the vear of our Lord one 
thousand eight hundred and eighty-three. 

[The Seal of the Cireuit Court, Southern Dist., Texas, Waco.] 


J. II. FINKS, 
Clerk of the Circuit Court of the United States at Waco. 


Allowed by A. P. McCormick, U. S. dist. judge. 
April 24, 1883. 


75 [Endorsed:] No.39. Benj. Alderson ef al. vs. D.C. Freeman 
dal. Writoferror. Filed April 24,1883. J. II. Fiuks, clerk. 
76 The United States of America to Benjamin Alderson, Amelia 
Alderson, Malinda Johns & husband, Robert Johns, Alice 
Grimes & husband, B. Grimes. James Alderson, and W. Talton 
Alderson, minors, who sue by their next friend, R. H. Shelton, 
Mary Johns & husband, Robert Johns, Jr., Adaline Emminezer 
& husband, William Emminezer; Gibson Alderson, and John 
Alderson, Greeting : 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 


r ro or ae | ee 2 
— testa g — ois 


F 


28 MARY E. FREEMAN Er AL. VS. BENJAMIN ALDERSON ET AL. 


in the clerk’s office of the circuit court of the United States for the 
northern district of Texas, holding sessions at Waco, wherein Mar 
E. Freeman, D. C. Freeman, J. B. Puckett, William Moore, and Will- 
iam J. G. Mellhenny are plaintiffs in error and you are defendants 
in error, to show cause, if any there be, why the Judgment rendered 
against the said plaintiffs in error, as in the said writ of error men- 
tioned, should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 24th day of April, in the 
year of our Lord one thousand eight hundred and eighty-three. 

A. P. McCORMICK, 
U. S. Dist. Judge. 
J. H. FINKS, Clerk. 


77 On this 24th day of April, in the year of our Lord one thou- 


sand eight hundred and eighty-three, personally appeared 
James A. McKee, U.S. marshal, before me, the — * Jas. A. 


McKee, and makes oath that he delivered a true copy of the within 
citation to E. H. Graham, attorney of record at Waco, for the within- 


named defendants in error. 
JAMES A. McKEE, 
U.S. Marshal. 


Sworn to and subscribed o before me, the undersigned, this the 
25th day of April, A. D.1883. Witness my hand & seal of court. 
(The Seal of the U. S. Circuit Court, Northern Dist. Texas.] 
J. H. FINKS, 
Clerk U. S. Cir. Court. 


[Endorsed :] No. 39. Benj. Alderson et al. vs. D. C. Freeman ei al. 
Marshal's cost, $2.00. Filed April 25, 1883. J. H. Finks, clerk. 


78 I, J. H. Finks, clerk of the circuit court of the United States, 
Sth circuit, in and for the northern district of Texas, at 
Waco, certify that the foregoing seventy-eight pages in writing con- 
tain a full and true transcript of the record and the proceedings had 
as they appear of file and record in this court, in cause No. 39, en- 
titled Benjamin Alderson ef als. versus D.C. Freeman et als. 
In testimony whereof I have hereunto set my hand and the im- 
= of the seal of said court, at Waco, this 4 day of August, A. D. 
3. 
(Seal of the U. S. Circuit Court, Northern Dist. Texas. ] 


J. H. FINKS, Clerk. 


Endorsed on cover: N. Texas C. C. U. S. No. 274. Mary E. 
Freeman, D. C. Freeman, J. B. Puckett, William Moore, and William 
J. G. Mellhenny, plaintiffs in error, vs. Benjamin Alderson, Amelia 
Alderson, Malinda Johns and husband, Robert Johns; Alice Grimes 
& husband, B. Grimes; James Alderson and W. Talton Alderson, 
minors, by their next friend, R. H. Shelton; Mary Johns and hus- 
band, Robert Johns, Jr.; Adaline Emminezer & husband, William 
Emminezer; Gibson Alderson, and John Alderson. Filed 7th Sep- 
tember, 1883. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1885. 


No. 274. 


MARY E. FREEMAN Ax Ortuers, Pr. AIxrirrs in Error, 
v8. 4 & 


BENJAMIN ALDERSON anp Ornxns. 


In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 


BRIEF FOR PLAINTIFFS IN ERROR. 


I. 
‘STATEMENT OF THE CASE. 


The subject of controversy in this case is the title toa 
tract of land in McLennan county, in the State of Texas, 
and the suit is one of trespass to try title, the equivalent in 
the State of Texas of the action of ejectment. 

A tract of land, comprising one-third of a league, was in 
the year 1855 granted by the State of Texas to one Henry 
Alderson (Record, p. 9), a native of Kentucky, who had 
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served as a soldier in the armies of the Republic of Texas, 


and who seems to have died in California in the year 1879. 
(Record, p. 21.) One undivided half of the tract was claimed 
by D. C. Freeman (one of the plaintiffs in error) and by one 
G. R. Freeman jointly, apparently under some conveyance 
from Alderson. They brought suit to recover it and for par- 
tition of the tract between themselves and Alderson. (Rec- 
ord, p. 12-14.) Alderson being at the time (A. D. 1859) a 
non-resident, process was had against him by publication, 
as provided by the law of the State. He failed to appear. 
A trial by jury was had to determine the title. The jury 
found that the Freemans were entitled to the undivided 
half which they claimed. The court thereupon proceeded 
to make partition of the tract between them and Alderson, 
and commissioners were appointed to survey and apportion 
the land by metes and bounds. They divided it into two 
lots, which they numbered 1 and 2 respectively. Lot No. 2 
they assigned to the Freemans, and no disposition was 


made of lot No. 1. The court confirmed the action of the 


commissioners, adjudged against Alderson the cost of the 
proceedings, and directed execution to issue for these costs. 
The sheriff levied the writ of execution, which was there- 
upon placed in his hands, on lot No. 1 as yet the property 
of Alderson. Sale was duly made under the execution, and 
one Head became the purchaser. Some months afterwards 
the plaintiff in error, D. C. Freeman, purchased from Head. 
All this occurred in 1859. (Record, p. 12 to 18.) 


Twenty-two years afterwards, in 1881, the present suit 
was instituted by the heirs-at-law of Alderson to recover 
from D. C. Freeman and his grantees the lot, No. 1, which 
had thus been sold under writ of execution. 


In the circuit court the proceedings under which Free- 
man acquired title were offered in evidence, and ruled out 
as insufficient on the ground that the State court did not 
have jurisdiction to enforce its judgment for costs against 
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the property in question, and judgment was rendered in 
favor of the heirs of Alderson. 
The writ of error is sued out to reverse this decision. 


II. 
ASSIGNMENT OF ERRORS. 


1. The circuit court erred in ruling that the judgment for 
costs in the partition suit referred to in the proceedings was 
a judgment in personam, which, in the absence of personal 
service of process in the suit, could not lawfully justify the 
levy of execution against the property in question. 


2. The circuit court erred in ruling that the judgment in 
the partition suit and the proceedings had in pursuance of 
said judgment, under which the plaintiffs in error claimed 
title, were inadmissible in evidence in this cause. 


3. The circuit court erred in ruling that the said judg- 
ment and the proceedings in said partition suit and the 
proceedings of the sheriff under the writ of execution placed 
in his hands did not pass the title to the property in con- 
troversy. : 


III. 
BRIEF OF ARGUMENT. 


There is but one substantial point of controversy in this 
case, and that is whether a judgment for costs rendered in a 
suit against a non-resident defendant for the partition of 
lands, when the only service of process against such defend- 
ant has been the statutory service by notice of publication, 
is such a judgment as will justify the issue of execution and 
the levy of such execution by the sheriff upon the part of 
the land which was left to the defendant in the partition 


suit. 
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Now, if the judgment for costs in the partition suit was 
essentially a judgment in rem, though in form a judgment 
in personam, and the res, the property levied upon, had been 
subjected to the control of the court in that suit, and so re- 
mained at the time of the levy, there can be no question as 
to the jurisdiction of the court to render such a judgment 
and to sell the property to satisfy it. And this, it is sub- 
mitted, the record shows to have been the case. 

In the case of Cooper vs. Reynolds (10 Wallace, 308), and 
again in the case of Pennoyer vs. Neff (95 U. S., 714), the 
subject of judgments in rem and judgments in personam is 
fully considered ; and the principles are there laid down by 
which the present case can be decided. 

In the case of Cooper vs. Reynolds, Mr. Justice Miller, 
speaking for the Court, said: 


“Jurisdiction of the res is obtained by a seizure under 
process of the Court, whereby it is held to abide such order 
as the Court may make concerning it. The power to render 
the decree or judgment which the Court may undertake to 
make in the particular cause depends upon the nature and 
extent of the authority vested in it by law in regard to the 
subject-matter of the cause. 

* * * * * : * 


“If the defendant appears, the cause becomes mainly a 
suit in personam, with the added incident that the property 
attached remains liable, under the control of the Court, to 
answer to any demand which may be established inst 
the defendant by the final judgment of the Court. But if 
there is no appearance of the defendant, and no service of 
process on him, the case becomes, in its essential nature, a 
proceeding in rem, the only effect of which is to subject the 
property attached to the payment of the demand which the 
Court may find to be due to the plaintiff. 

“That such is the nature of this proceeding iu this latter 
class of cases is clearly evinced by two well-established 

ropositions: Ist. The judgment of the Court, though in 
orm a personal judgment against the defendant, has no 
effect beyond the property attached in that suit. No general 
execution can be issued for any balance unpaid after the 
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attached property is exhausted. No suit can be maintained 
on such a judgment in the same court or in any other; nor 
can it be used as evidence in any other proceeding not 
affecting the attached property; nor could the costs in that 
proceeding be collected of defendants out of any other prop- 
erty than that attached in the suit. 2d. The Court in such 
a suit cannot proceed unless the officer finds some property 
of the defendant on which to levy the writ of attachment. 
A return that none can be found is the end of the case, and 
deprives the court of further jurisdiction, though the pub- 
lication may have been duly made and proven in court.” 


In the case of Pennoyer vs. Neff, Mr. Justice Field, deliv- 
ering the opinion of the Court, said: 


“Substituted service by publication, or in any other 
authorized form, may be sufficient to inform parties of the 
object of proceedings taken where“ property is once brought 
under the control of the Court by seizure or some equivalent 
act. The law assumes that the property is always in the 
possession of its owner, in person or by agent; and it pro- 
ceeds upon the theory that its seizure will inform him, not 
only that it is taken into the custody of the Court, but that 
he must look*to any proceedings authorized by law upon 
such seizure for its condemnation and sale. Such service may 
also be sufficient in cases where the object of the action is to reach 
and dispose of property in the State, or of some interest therein, 
by enforcing a contract or lien respecting the same; or to par- 
tition it among different owners ; or, when the State is a party, 
to condemn and appropriate it to a public purpose. In other 
words, such service may answer in all actions which are sub- 
stantially proceedings IN REM.” 


The suit, the proceedings in which were offered in evi- 
dence in this cause and rejected, was a suit to partition lands 
among different owners, and, therefore, was one of the cases 
specifically pointed out by this Court in Pennoyer vs. Neff as 
cases wherein process by notice of publication would be suffi- 
cient to give jurisdiction to the court. The law of the State 
of Texas authorized its courts to decree partition of lands 
within its territorial limits, and that process to give the 
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courts jurisdiction in such cases should be by notice of 
publication when the defendants were non-residents of the 

State. 
It seems not to be contended, however, that the State court 
did not have jurisdiction to decree the partition sought for 
in the suit in question. And we presume it will not be con- 
tended, certainly it cannot successfully be contended, that 
the court did not have jurisdiction to adjudge costs against 
the defendant, for costs are incidental to every judgment and 
decree, provided, of course, that such costs were enforced out 
of any property brought under the control of the court in 
the suit, as required by the rule recognized in the case of 
Cooper vs. Reynolds, above cited. Now, was not the judg- 
ment for costs enforced out of the very same property that 
had been brought under the control of the court in the very 
same suit? 

The whole property, the entire tract of land, and not 
merely one-half of it, had been taken under the control of 
the court for the purpose of the partition. If, in the course 
of the proceedings, it had been found that the land was in- 
capable of specific partition, and a decree should have been 
passed for the sale of it, as authorized by the law of the 
State, which does not differ in this regard from the laws of 
most, if not all, of the other States of the Union, could it 
be maintained that, in the division of the proceeds of sale, 
the court would not have jurisdiction to decree the payment 
of costs out of tlie defendant’s share? And assuredly the 
land itself which is decreed to be sold is just as much under 
the control of the court as the proceeds of sale would be in 
the event of sale. If it was money of which a division was 
sought no one will question the right of the court to adjudge 
the payment of costs out of the defendant’s share of it. Does 
it make any difference that the property under the control 
of the court is land and not méney? The property was cer- 
tainly under the control of the court to make the partition. 
It had the right to adjudge partition. It had the right to 
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adjudge the costs of partition. It had the property under 
its control for the purpose of the payment of costs as well as 
for the principal purpose of partition; and costs indeed are 
the first charge, and might have been enforced before the 
assignment or delivery of his specific share to either party. 

It might be asserted, perhaps, that between the making of 
the partition and the levy of the execution some interval of 
time, it matters not how short, intervened, and that by such 
interval the court had lost its control over the part of the 
land which remained to the defendant in the suit. This 
proposition would certainly involve a very great refinement 
of the question of jurisdiction. But it can be met in this 
case with another refinement which has more weight. The 
decree of the court adjudging partition (Record, p. 14) as- 
signs lot No. 2 to the Freemans, and Vests the title in them, 
but makes no disposition whatever of lot No.1. The neces- 
sary inference, therefore, is that it retains the control of lot 
No. 1 for such further proceedings as may be necessary or 
proper. The question of costs was the only question that re- 
mained to be finally determined. The final determination 
of that question had been expressly reserved until the entry 
of the final decree for partition. (Record, p. 13.) The failure, 
therefore, of the court in its final decree to assign lot No. 1 
to Alderson, as it assigned lot No. 2 to the Freemans, was a 
plain indication, if any were needed, of its purpose to retain 
the control of the property, which up to that time it unques- 
tionably had, so as to subject it to the satisfaction of the 
costs. Certainly it will not be presumed that, when the 
court had the property under its control and its judgment 
in regard to it remained unfinished and unexecuted, it re- 
linquished that control and the power of enforcing its judg- 
ment. 

It may also be argued that the execution of the judgment 
was not in the usual mode when property is under the im- 
mediate control of the court, but through the sheriff, and 
that the levy on the property recited by the sheriff to have 


8 


been made by him subsequently to the issue of the writ of 
execution to him repels the presumption that the property 
was then, and had remained, under the control of the court. 

To this it may be answered, first, that the sheriff may be 
made the officer of a court of equity as well as a trustee or 
a receiver—especially where, as in Texas, common law and 
equity are blended ; and in many States, indeed, the process 
of equity is all required to be executed by the sheriff, and, 
as far as possible, in the ordinary mode known to the common 
law; and, secondly, the levy by the sheriff in a case of par- 
tition is not inconsistent with a previous and continuing 
control over the partitioned property by the court. In the 
case of partition there is never any actual levy or seizure in 
the first instance, as in the case of attachment. Proceedings 
in partition are essentially proceedings in rem. No prelim- 
inar7 levy or seizure is requisite to give jurisdiction. The 
fact that the res, the property to be partitioned, is within the 
territorial jurisdiction of the court is enough, with the notice 
by publication, to authorize it to take the property into its 
control, and to divide it specifically between its various 
owners. 


Movable property requires actual seizure to subject it to 
the control of a court. Actual seizure is required in order 
to subject real estate to the satisfaction of a merely personal 
demand. But to enforce a lien against real estate, or some 
contract in regard to it, or partition of it, no seizure is either 
necessary or proper. The owner of such land knows, and is 
bound to know, that he holds the property subject to such 
lien, contract, or right of partition. His holding is neces- 
sarily subject to the condition that the property may at any 
time be rendered liable to the satisfaction of such charge. 
This very point was decided in the case of McCall vs. Car- 
penter (18 Howard, 297), where it is said : 


“It must be conceded that, for the purpose of the parti- 
tion, the court, under the statute and law of Indiana, had 
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jurisdiction of the subject-matter and were competent to 
make the partition.” 


And that was in a case where process by publication was 
authorized against non-resident defendants. 

In the case of Riggs vs. Johnson county (6 Wallace, 166), 
this court said: Process subsequent to judgment is as essen- 
tial to jurisdiction as process antecedent to judgment; else 
the judicial power would be incomplete.” From this it nec- 
essarily follows that, if a court has acquired jurisdiction of 
the res (land) for the purpose of partition, it can enforce 
and complete that partition by all necessary and proper 
proceedings, and can charge the cost upon the partitioned 
property or upon such part of it as it deems proper. 

The judgment for costs in the partition suit was, therefore, 
a judgment in rem, and not in personam; and as such it was 
in the power of the court to enforce it against the res within 
its control. If that be the case, the sale by the sheriff gave 
good title—for no other objection is urged against his pro- 
ceedings—and the circuit court erred in refusing to admit 
the judgment and the subsequent proceedings in evidence. 

It does not seem to have been sought to attack the sheriff’s 
proceedings on the ground of inadequacy of price, the prop- 
erty having been sold for merely enough to pay the costs. 
We are not advised of the value of the land at the time of 
sale, and it does not seem to be an element in this case. 
But as some weight may be attached to it asa moral consid- 
eration in the case, it is well to remember that, at the time 
of the sheriff’s sale (A. D. 1859), real estate was cheap in 
Texas, and thousands of acres could have been had for a few 
dollars—almost, indeed, for the asking. And the subse- 
quent purchaser, D. C. Freeman, paid for it an apparently 
adequate consideration. The fact that the property has 
since become valuable raises no criterion of value for the 
year 1859. 
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We are advised that many titles in Texas rest upon founda- 
tions not different from those in the present case. After the 
lapse of so many years they ought not to be lightly disturbed. 


It is submitted that the circuit court erred in its refusal 
to admit in evidence the record of the partition suit of 1859 
and the subsequent proceedings had in pursuance of that 
suit, and that, therefore, the judgment of that court ought 
to be reversed, and the cause remanded for a new trial. 


M. F. Morris, 
Attorney for Plaintiffs in Error. 
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BRIEF FOR DEFENDANTS IN ERROR. 


- STATEMENT OF THE CASE. 


The defendants in error brought this suit on the 2d day 
of February, 1881, against the plaintiffs in error, in tres- 
pass to try title to recover the south one-half of a survey 

ol one-third of a league of land, situated in the western 
part of McLennan county, .Texas, patented to Henry Ald- 
erson by the State of Texas on July 16, 1855. They 
alterwards, on October the 5th, 1882, filed an amended 
petition as a substitute for the original, and changing it 
in some unimportant particulars (1, 2). 

The plaintiffs in error on October the 14th, 1882, filed 
their answers, and on April the 16th, 1883, filed their 
amended answer as a substitute for the original, in which 
Rosa Freeman and G. N. Morrison disclaimed any inter- 

est in the land sued for, and D. C. Freeman as vendor 

and warrantor of his co-defendants. and defending for 
himself and for them, put in a general demurrer, a plea of 
not guilty and a general denial ; besides other special de- 
fenses which it is not material to state particularly, as 
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the case went off on the introduction of evidence of title 
under the general issue. 


The defendants in error replied to this answer, but it is 
not material to state it further for the same reason. 


The cause.came to final trial on April the 17th, 1883, 
and after the defendants in error had introduced in evi- 
dence the said patent to Henry Alderson, with evidence 
showing that said Henry Alderson was dead, that he died 
intestate, and that they were his heirs and only heirs at 
law, etc., the plaintiffs in error offered to introduce in evi- 
dence the following papers for the purpose of showing 
title out of the defendants in error and in themselves. 


1. A judgment for costs rendered in the District Court 
of McLennan county, Texas, in the case of D. C. and G. 
R. Freeman v. Henry Alderson, No. 453, as follows: On 
October the ist, 1858, an interlocutory judgment was 
rendered in favor of the plaintiffs in the case for an undi- . 
vided one-half of said one-third of a league survey of land, 
and appointing commissioners of partition to set apart to 
them said one-half, with a judgment for costs in these 
words: lt is further ordered, adjudged and decreed by 
the court that the plaintiff do have and recover of and 
from the defendant judgment for all costs in this case to 
be taxed against him, and that execution be stayed there- 
on until the report of said commissioners is returned and 
adopted by the court, and final decree herein be entered 
thereupon” (13); and on March 31. 1859, final judgment 
was entered up on the report of the commissioners com- 
ing in, giving to and vesting in said plaintiffs the North 
one-half of said survey of land (thus leaving in the defend- 
ant the South one-half) with a final judgment for costs, in 
these words: And it is also considered that the said D. 
C. and G. R. Freeman have and recover of the said Henry 
Alderson all costs in this behalf expended, for which exe- 
cution may issue” (14). 

This judgment was rendered on default, and it appeared 
from its face and from the petition and other papers in 
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the case, which were exhibited in evidence, that it was 
rendered without personal service of citation on the de- 
ſendant, and without his personal appearance, but on cita- 
tion by publication only, while he was a non-resident of 
the State of Texas and a resident citizen of the State of 
California (12, 19). 

2. An execution issued out on said judgment on May 
30th, 1859, for said costs, amounting to $61.45, directing 
said amount to be made out of any property of the de- 
fendant that could be found. On this execution are in- 
dorsements showing that on May 318¢, 1859, it was levied 
by the sheriff of McLennan county,on the said South one- 
half of said survey (the property in controversy) and that 
under this levy it was sold by said sheriff on July 5. 1859 
to J. E. Head for $66.79, the original bill of costs and the 
costs of executing the writ (15, 16). 

3. A sheriff's deed dated July 5, 1859, from said sheriff 
to said Head to the land so sold (17). 

4. A quit-claim deed from said Head to said D. C- 
Freeman, dated September 21st, 1859, to the same land. 
(18). 

To the introduction of which said judgment for cos is. 
execution, sheriff's return, and sheriff's deed the defend- 
ants in error objected because said judgment is a judg- 
ment is personam and not in rem. against a non-resident 
on citation by publication only, and without his personal 
appearance; and is, therefore, with all of the proceedings 
had under it, null and void. The court sustained this ob- 
jection and excluded the evidence, and the plaintiffs in 
error took a bill of exceptions (No. 1) to this ruling (19). 

The plaintiffs in error failing to show other evidence of 
title, verdict and judgment went for the defendants in er- 
ror, and the action of the court in excluding this evidence 
is, I apprehend, all that the plaintiffs in error will issist 
on considering here. 


During the progress of the trial, however, and while 
the defendants in error were introducing their evidence 
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of title, the plaintiffs in error objected to certain testimony 


of T. G. Cox and others, offered to establish the identity 
of the Henry Alderson to whom the land was patented 
and the Henry Alderson through whem the defendants in 
error claim as heirs, which objections were overruled by 
the court, and the plaintiffs in error took a bill. of excep- 
tions (No. 2) to this ruling, as shown by said bill (20). 


BRIEF OF THE ARGUMENT. 
oe 


The error complained of in the first assignment of error 
cannot be considered here because there is nothing in 


the record showing that any exception was taken below | 


to any such ruling, nor indeed that any such ruling was 
made by the court below. 


II. 


There was no error in excluding the judgment for costs 
rendered in the case of D.C. and G. R. Freeman vs. Henry 
Alderson, No. 453, and the execution issued on the same, 
and the sheriff's deed made under it. 


The judgment on its face shows that the defendant was 
cited by publication and that it is a judgment by default, 


(12). The petition, and other papers in the case, which 


were exhibited in evidence showed that the judgment 
was rendered against the defendant, who was a non-resi- 
dent of the state and a resident citizen of the state of Cal- 
ifornia, without the personal service of the citation upon 
him, and without his personal appearance in the case but 
on citation by publication only, (19). 


This court has repeatedly held that judgments in per- 
sonam, rendered on such notice to the defendants are nul- 
lities (Pennoyer v. Neff, 95 U. S. 719; Cooper v. Reynolds, 
10 Wal, 308; Boswells Lessee v. Otis, ꝙ How., 337: Mc- 
Call v. Carpenter, 18 How., 303 ; Hollingsworth d. Bar- 
bour, 4 Pet., 475: Webster v. Reid, 11 How., 459; Brook- 
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lyn v. Insurance Co., 99 U. S., 362; Empire v. Darlington, 
101 U. S., 87; St. Clair v. Cox, 106 U. S., 353; Pana v. 
Bowler, 107 U. S., 529: Hart v. Sansom, 110 U. S., 151, 
and both the Supreme court of Texas and Court of Ap- . 
peals have held the same thing, (Nichols v. Wimmer, 
Texas Law Reporter, vol 3, p. 461 ; Schmidt & Ziegler v. 
Stern & Martin, Tex. Lew ew. vol. 3, p. 74; . C. ii. 
sons Civil Cases., p. 72.) 


The record in the case beſore us does not disclose pre- 
cisely what the nature of the suit or proceeding: in No. 
453 was. We have before us nothing but the judgment 
of the court in that case from which to learn the nature 
of the suit. This judgment may be divided into two parts 
—First it awards to the plaintiffs in that case one-half of. 
the said Alderson survey and sets apart to them the North 
one-half of it for their part, and secondly it gives them a 
judgment for the costs in the case and awards them a 
general execution for the same, (12-14). 


Whether any part of this judgment can from its ſace be 
said to be a judgment in rem in the sense in which. this 
term is used in the cases on this subject; or whether it is 
evidence of the fact that the judgment was rendered in a 
* proceeding of that character, is at least very doubtful. - It 
may possibly be contended that the first part of it is of 
that character, but I know no case which brings such a 
judgment within the rules laid down in those cases. It is 
remarked by way of illustration in some of the cases that 
suits for partition are such proceedings in rem, but I 
know of no case so deciding, and although it appears 
from the face of this judgment that a partition was had in 
the case, partition was possibly a mere incident to the 
main proceeding, and it is not clear that this was such.a 
proceeding as was in the mind of the court when these 
remarks were made. It is held in Hart v. Sansom: that 
a decree removing a cloud from a title, or for the specific - 
performance of a contract to convey, and in Hollings- : 


record which Shows tha any part of the Alderson Survey 
Was attached, Seized or brought under the Control of the 
Court by any equivalent act, before the judgment Was 
rendered. There was NO Stisure from which it Could be 
Presumed that the defendant Was informed that the court 
was assuming to deal with ia Property to his Prejudice. 


Sioners w rfo ntil March the 2c¢p, and 

1850, ( 140. and this wi “onsequently Cannot aig this 

Judgment a Make it valid if previ ly. void, use as 
by the court in N v. Neg, (728,) “The valid- 

ity of e Judgment depends n the Jurisdiction of 
Court before ; $ rendered, not 8Y occur 

Subsequently 4 nothing else in the case which 
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might by any possibility be construed as equivalent to a 
seizure. | 

It may be conceded however, for the purposes of this 
case, that the first part of the judgment is a judgment ia 
vem, and that the judgment is sufficient evidence that it 
was rendered in a proceeding ia rem, because the second 
part of the judgment—the judgment for costs through 
which plaintiffs in error claim—is clearly and purely a 
judgment ia personam only and therefore void. The 
judgment is at best a mixed one—partly ia em and part- 
ly ia personam—and therefore valid in part and void in 
part. 

In speaking of such judgments, Mr. Cooly, in his work 
on constitutional limitations, pp. 2403, 404. says in sub- 
stance that some cases partake both of the nature of pro- 
ceedings in rem and in personam as in foreign attachment 
proceedings, when property is attached and also con- 
structive notice by publication is had; but that such 
notice is restricted in its effect ; that “ it will enable the 
court to give effect to the proceeding so far as it is one 
in rem but when the res is disposed of, the authority of the 
court ceases”; that the fact that the process is not person- 
ally served is a conclusive objection to the judgment as a 
personal ciaim, etc. In the cases of Pennoyer v. Neff a nd 
Cooper v. Reynolds, \anguage to the same effect is used. 
In 2 Smith's Lead Ca., 691, it is said that judgments in 
ejectment are executed by writs which transfer the pos- 
session, and therefore operate in some measure in rem, 
but that they are in all other respects judgments ia per- 
sonam. In Boswell’s Lessee v. Otis, in which was involved 
a judgment ina suit by a partner for specific performance 
of a contract to convey an interest in land and for an ac- 
count, the court held that that part of the judgment for the 
amount found due on account and for costs was not a 
judgment ia rem, and that a sale under it passed no title. 
So in the case of McCall v. Carpenter, in which was in- 
volved a judgment against non-residents and others, par- 


titioning between the parties some real estate, consist- 1 
ing partly of some out lots and partly of some tous lots, ä 11 
the bill alleged that the non-residents owned an interest | 9 
in the out lots but that their ancestor in his liſe time had a is 
sold his interest in the town lots to the defendant Stewart ) h 


_ who then owned it, and the court held that conceding 
that as to the out lots, which were not involved in the 
case before the court, the judgment was one ia rem, it was 

not such as to the town lots, because the petition alleged G 
that the town lots belonged to Stewart and they conse- 

quently were not proceeded against as the property: of 


the non-residents. The court held that the out lots only | 5 
were the res proceeded against as the property of the 8 
non-residents, and that the decree was valid, if at all, only) 2 
as to them, notwithstanding the town lots were partition- | * 
dn between other parties in the suit. | Te 
These cases are in principle the same as the one | en 
beſore us. There is nothing in this record which | th: 
shows that the plaintiffs in said suit, No. 453 at its | i 
institution or during its progress, by their pleadings or : the 
by any. kind of process, or in any manner whatever, | * 
sought to charge the South one-half of the survey with bor 
the costs of the suit, or for that purpose sought to make 1 
the proceeding in any manner one ia rem. The judgment onal 
of the court does not charge this one-half of the survey cia 
with these costs. The judgment for costs, as at first ren- | be 
dered, expressly stays execution on it until the “final de- | p 


cree” is entered up on the report of the commissioners— | 
until after the res is disposed of (13); and the final judg- | of s 


ment for costs is a general judgment in personam awarding Fre 
a general execution (14). The execution issued is a gen- ' tuch 
eral one,directing the sheriff to make the costs out of any : Mite 
of the property of the defendant found, and not out of : tuck 
this land (15). This execution was not issued and levied : died 
until two months after final judgment was entered up and | his a 
the res was finally disposed of—a circumstance on which | 2 

shou 


some stress is laid in Bosstwell's Lessee v. Otis. 
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This court said, in Cooper v. Reynolds (318): “ Nor 
could the costs in that proceeding (meaning the proceed- 
ing in rem) be collected of the defendant out of any other 
property than that attached in the suit. and this language 
is quoted with approval in Pennoyer v. Neff. We per- 
haps might have rested this case on these two. 


III. 


There was no error in admitting the testimony of 7. 
G. Cox and others over the objections of plaintiffs in error. 


The object in offering all the testimony objected to was 
to show that the Henry Alderson who was born and 
raised in Warren county, Kentucky, and afterwards 
moved to California and died there, and through whom 
defendants in error claim, was the same person to whom 
the land in controversy was patented by the State of 
Texas. It was really a question of relationship, or pedi- 
gree, in which hearsay evidence is admissible The fact 
that during the war, in Texas, it was understood and 
asserted in the family of the Henry Alderson of Kentucky 
that he was in Texas, and in the army, and that after his 
return to Kentucky he declared to his family and neigh- 
bors that he had been in Texas and in the army, and had 
received claims to lands in Texas by reason thereof, as 
testified to by these witnesses tends to show that they 
were the Same Henry Alderson, and must at this late day 
be competent eVidence af that fact (20-24). 


So the fact that there is found on file among the papers 
of said case No. 453 a contract between D. C. and G. R. 
Freeman, and Henry Alderson, of Warren county, Ken- 
tucky, for the location of the latter's land in Texas, which 
Mitchell testifies was made in his presence, in Ken- 
tucky, and the further fact that the Henry Alderson who 
died in California, had in his possession and delivered to 
his attorney, Young, in California, among other land pa- 
pers a copy, of this original contract, tends strongly to 
show that the Kentucky, Texas and California Henry 
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Aldersons were all one and the same person, and is com- 
petent evidence of that fact. This was the only purpose 
for which the copy was introduced and it was used ſor no 
other (22, 23). : 7 


The plaintiff in error, D. C. Freeman, substantially ad- 
mits that the land was located for the Kentucky Henry 
Alderson (24, 25). 

IV. 


If there were anything in the fourth assignment of 
error, no objection was made to the judgment below on 
this ground, and there is no bill of exceptions covering 
this point. There is, in fact, however, nothing in the ob- 
jection. The beginning corner in the field notes in the 
Alderson patent is the southeast corner of the survey, 
and the field nots call to run from that point south 60 de- 
grees west 2420 varas and so on in that direction around 
the entire survey to the beginning (9). 


The beginning corner of the south one-half of the sur- 
vey in the petition and judgment, is this same southeast 
corner, and the calls run from that point north 30 de- 
grees west, 1608 varas, and soon around the south half of 
the survey in that direction, which covers precisely the 
same ground as if it had run south 60 degrees west, and 
around in that direction as in the patent. 
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Of Counsel for Defendants in Error. 
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IN THE SUPREME COURY OF THE UNITED STATES 


OCTOBER TERM, 1886. 


Mary E. Freemay, D. C. Freeman et al., 
vs. No. 86. 


BENJAMAIN ALDERSON, AMELIA ALDERSON et al. 


Supplemental Brief for Defendants in Error. 


The defendants filed their original briefs late in the last 

term of this Court, and before the plaintiffs had filed theirs. 

This was done because their attorney, believing that the 

case would not be reached at the last term, did not come on 

to attend Court; but becoming apprehensive towards the 

close of the term that the case might possibly be reached, 

prepared their briefs, and sent them on and had them filed. 

Our original brief is consequently not responsive to the 

plaintiff’s brief, but our views of the only question discussed 

by plaintiffs in their brief are pretty fully presented in our 

: brief, in the second part thereof. It only remains for us 

therefore, to notice very briefly a few points made in plain- 

tiffs’ brief not covered by ours, and this must be done in this 

form, as the, to us, unexpected delay in searching the case, at 

this term renders it impracticable for their attorney to re- 

main longer in attendance on the Court, owing to engage- 

ments at home which he cannot control. He must therefore 

respectfully submit the case with the following comments 
on the case made by plaintiffs: 


- | — a 
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2 
Statement of the Case. | 


The statement made by plaintiffs, taken in connection 

with ours, is very full. It may be well however to state : 

here again that the record before us does not show that v 

D. C. and G. R. Freeman had any conveyance to one half of 

the Alderson survey, nor does it show precisely what „he 

nature of the suit in the District Court of McLennan was, 

| as we have nothing before us except the judgment of the 

| : Court in that case. The petition or bill on which the judg- 

| ment is founded is not before us. The statements of plain- 

tiffs in their statement and argument, to the effect that the 

Freemans apparently claimed an interest under a convey- 

ance from Alderson, and that they brought suit to recover 

it and for partition are, therefore, mere inferences drawn 

from the judgment. | 

In order to prevent the possibility of a misunderstanding | 

it may be well also to remark here that the judgment, ex- | 
| ecution and sherifft’s deed through which plaintiffs claim 
a were not “ruled out as iosufficient on the ground that the 
3 State Court did not have jurisdiction to enforce its judgment 
for costs against the property in question,” as stated by 
plaintiff in their statement, but on the ground that the 
judgment for costs, was in personam merely on citation by pub- 
lication only, and not one inrem (p. 19). The Court below did 
not consider that the State Court had assumed or attempted 
to enforce the payment of this judgment out of this property, 
and no such question as that stated by plaintiffs was raised 

below. 


Brief of the Argument. 


It may be well to state here, in the beginning, that there 
was in Texas at the time that this judgment was rendered 
in 1859, no statute making special provision for citing 
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non residents by publication in partition cases, as might be 
inferred from plaintiffs’ brief. The only statute then in 
force on the subject of partitions (except Art. 4709, which 
prescribes only how parties should hold after partition) wa® 
Art. 4707 Paschal’s Digest of Laws, which reads as follows: 


“All part owners of any estate of inheritance in lands, 
tenaments and hereditaments in their own rights, or 
in the rights of other persons, and all part owners who 


may hold for a term of life or years with others who 


may have estates of inheritance or freehold in any 
lands, tenements or hereditaments, may be com- 
pelled to make partition ‘between them of such lands, 
tenaments and hereditaments, as they may hold as part 
owners, by such lawful method as the party seeking 
such partition shall choose or deem 2 ; but no 
such partition between a part owner or part owners, 
who hold estates for 4 term of life or vears with others 
who hold equal or greater estates, shall be prejudicial 
to those entitled to the reversious or remainder, after the 
death of the owner for life, or after the expiration of 
the years.” 


The law then in force(Art.25 Paschal’s Digest of Laws), 
providing that the clerk should issue citation for publica- 
tion in all cases of every kind in the District Court, “if the 
plaintiff, bis agent or attorney shall at the time of institut- 
ing his suit, or at any time during the progress thereof 
make affidavit before the Clerk of the Court that the defend- 

ant is not a resident of this State, or &c., says nothing 
about partition cases specially, and there was then no stat- 
ute of the State declaring the effect of judgments when had 
on citation by publication or declaring what faith or credit 
should be given to them. 

| The argument of plaintiffs is based on the assumption that 
the record shows that the property in controversy had been 
subjected to the control of the Court in the original suit in 
the District Court, and “so remained at the time of the levy.” 
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It may be doubted whether the record shows that any 
part of the property, but more especially the one-half in 
controversy, had ever been subjected to such control of the 
Court as to make the proceeding one in rem, as suggested 
in our original brief; but, if it ever had been, it certainly 
was not under the control of the Court at the time of the 
levy. McLennan County, in which the judgment was 
rendered, belonged at the time to the Nineteenth Judicial 
District of Texas, and the law then in force fixing the times 
for holding the Courts in that District, as shown by Art. 
606, p. 148 of Oldham & White's Digest of Laws, read as 
follows, co far it related to McLennan County: 


“The District Courts shall be held in said Nine- 
teenth Judicial District, at the following times and 
places, to wit: In the county of McLennan on the 
third Mondays in March and — in each year, 
and may remain in session three weeks.” 


As shown by the calendar, the third Monday in March, 
1859, was March the 21st, and the three weeks beyond 
which the Court could not remain in session, expired on 
Saturday, April the 9th, 1859. As the judgment of March 
the 31st, 1859, is, on its face, a final one (p. 13 and 14), 
the Court lost all control over it and over the subject- 
matter of it on its adjournment not later than April the 
th, 1859. The execution in question was not issued and 
levied uutil nearly two months after this, to wit: on May 
the 30th and 31st, 1859. This mistaken assumption runs 
through the argument and the argument falls with it. 

We are not prepared to say that it would be beyond the 
power of the Court, under any circumstances, in a case such 
as this possibly was, to decree that the oosts be paid out of 
the remaining one-half of the land, and to order it sold for 
that purpose. But it would appear from the cases cited, in 
our original brief, that this could not be done, unless, at 
least, this interest in the property was proceeded against for 
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that purpose, unless this was a part of the object of the suit, 
and the petition or bill set up facts authorizing such relief 
and prayed for it (McCall vs. Carpenter, 18 How., 303; 
Boswell’s Lessee vs. Otis, 9 How., 337). Equity would 
ordinarily at least require that the costs be divided between 
the parties, and not that they all be charged to the defend- 
ant, as in this case. Without going further into this again, 
however, it is a sufficient answer to all that plaintiffs say 
about the power of the Court to decree these costs against 
the defendant, and to make them a charge on his interest 
and to direct its sale to pay them, and about the power of, 
the Court to retain control of it for this purpose, to say 
that it does not appear that the Court was called upon in 
this case to exercise any such power, and it does affirma- 
tively appear from the judgment that it did not assume or 
attempt to exercise any such pewer. The jadgment for 
costs is in form a simple judgment against the defendant in 
personam, without declaring it to be a lien on any property, 
or directing that it be paid out of any particular property, 
or retaining control of any particular property for that pur- 
pose (pp. 18 and 14). 

The fact that the final judgment did not assign lot No. 1 
to Alderson, from which plaintiffs, by a refinement, draws 
the inference that the Court intended to retain control of 
it to pay these costs, is explained by the fact that the legal 
title to the whole survey seems to have been in Alderson,— 
nothing showing any part of it out of him (p. 9),—and the 
‘Commissioners of partition were only directed to divide 
the land into two equal parts, and set apart one of them to 
Freeman (p. 18); and the final judgment followed this inter- 
locutory judgment and gave the Freemans their one-half 
and divested the title to it out of Aldereon, thus leaving 
the title to the other one-half, or lot No. 1, where it was. in 
Alderson. I fail to see in this any evidence of a purpose 
on the part of the Court to retain control of this one-half for 


N r en n. 


the purpose of payingfhis judgment for costs. That it might 
have done so is another question. There is no evidence 
that it sought to do so and we can presume nothing against 
the record. 

By the act of May 11th, 1846, Art. 1480 of Paschal’s 
Digest, which was in force when this judgment was ren- 
dered, it was provided, that— 


“All judgments or decrees for the enforcement of 
specific liens or the foreclosure of mortgages against 

reons other than executors or administrators, shall 
be that the plaintiff recover his debt, damages and 
costs, and that an order of sale shall issve to the sheriff 
of the County where the property subject to such lien 
or mortgage can be found directing him to vell the 
same, if found, as under execution: and if the proceeds 
of such sale be insufficient to pay the 22 and 
costs, or if the property can not be found, further exe- 
cution may be issued for such balance or for the debt 
against such defendant, as the case may be.” 


The form of judgments foreclosing all lines, followed this 
statute, as will be seen by reference to Sayles Texas Practice 
Ist Edition (58) p. 540 and the order of “fale followed it. 
But when the judgment was a general judgment in personam, 
it awarded execution generally, as will be seen by the form 
on page 581 of the same authority, and in this case the ex- 
ecution ran generally against the goods and chattles, lands 
and tenements of the defendant, as will be seen, on page 546 
of the same authority; and this last isthe form of the jadg- 
ment and execution which we find in the record. This 
answers what is said by the plaintiff on this point. 

We said nothing in the original brief about the value of 
the land and the extremely low prive at which it was sold 
under the judgment of 1859, nor about the fact that the 
party, who, it is apparent from the record, was the real pur- 
chaser at that sale is the real party complaining here (D. 
C. Freeman). Nor would we say anything about these 


facts here had not the plaintiff opened the question and 
made some observations about it not fully warranved by the 
record. The Sheriff's sale to Head on July 5, 1859, was 
for $66.79, which is only about nine cents per acre (p. 17). 
The quit claim deed from Head to Freeman, dated Sep- 
tember 21st, 1859, expresses a consideration of $178, which 
is only about twenty-four cents per acre (p. 18). The 
value of the land as alleged in the petition filed Oct. 5th, 
1882, is $6,000.00 or nearly one hunred times the amount for 
or which it was sold at Sheriff s sale. There is nothing in the 
record showing the value ofthe land in 1859, bat it is situated 
near the centre of what was then and is now a prosperous and 
comparatively thickly settled country with Waco as the cen- 
ter, within about fifty miles of the geopraphical center of 
the State, and there never was a time since 1845, when this 
land could be bought for anything like the figures men- 
tioned in the Sheriff’s deed, or Head’s deed, though lands 
in Texas on the extreme frontier beyond the settlements 
have been and still are low. | 

It is therefore respectfully submitted that the Court be- 
low did not err in excluding the evidences of title in ques- 
tion. 

E. H. GRAHAM, 

Attorney for Defendants in Error. 
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WILLAMETTE WOOLEN MO CO. VS. BANK OF BRITISH COLUMBIA. 1 


a Appeal from L. &. Circuit Court for Oregon. 
[Seal United States Circuit Court, Oregon.] 


Bank or Bnrrisn CoLUMBIA 
. v8. 
THE WILLAMETTE WOOLEN MANUFACTURING CoMPANY. 


1 Bill of Coinplaint on Foreclosure of Mortgage. 


In the Circuit Court of the United States for the District of Oregon. 


Tue Bank or BRTrisn Col UunIA, Plaintiff, 
v8. 
THe WILLAMETTE WOOLEN MANUFACTURING Company et al., De- 
fendant-. 


To the honorable the judge of the circuit court of the United States 
for the district of Oregon : 


Humbly complaining, your orator, The Bank of British Colum- 
bia, shews unto your honours: 

That it is a foreign corporation duly incorporated under the laws 
of Great Britain. 

That it has duly complied with all the laws of the State of Ore- 
on regulating the manner in which foreign corporations may do 
usiness therein, and that during all the times hereinafter men- 

tioned it hath had and now hath full right and authority to trans- 
act and carry on business in said State of Oregon. 

That part of its said business is to make loans of money upon the 

security of either real or personal estate, and that it does 
2 business at the city of Portland, in said State. 

That the defendant corporation is a corporation duly in- 
corporated under the laws of the Territory of Oregon, doing busi- 
ness and with its principal office at the city of Salem, Marion county, 
State of Oregon. 

Further complaining, your humble orator shews unto your hon- 
our that on a certain day, to wit, the twenty-third day of August, 
A. D. 1875, at the city of Salem, county of Marion, in the State of 
Oregon, the said defendant made its certain promissory notes, all 
bearing dates on that day, in the words and figures following, to 
wit: 

“ $10,000.00. On the Ist day of August, A. D. 1876, The Willa- 
mette Woolen Manufacturing Company hereby promises, for value 
received, without grace, to pay unto The Bank of British Columbia 
ten thousand dollars in gold coin of the United States, with interest 
thereon in like gold coin at the rate of seven per cent. per annum 
from the Ist day of August, 1875, interest payable quarterly. 

“Salem, Oregon, Aug. 23, 75. 

[Seal of W. W. M. Co.] 
“ (Signed) W. W. M’F’G CO., 
“By JOHN F. MILLER, President. 

“S. R. IRWIN, Sec’t’y. ) 
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2 THE WILLAMETTE WOOLEN MANUFACTURING CO. vs. 


3 “$15,000.00. On the Ist day of August, A. D. 1877, The 
Willamette Woolen Manufacturing Company hereby prom- 
ises, for value received, without grace, to pay unto The Bank of Brit- 
ish Columbia fifteen thousand dollars in gold coin of the United 
States, with interest thereon in like gold coin at the rate of seven 
per cent. per annum from the Ist day of August, 1875, interest 
payable quarterly. 
“Salem, Oregon, 23 Aug., 75. 
“[Seal of W. W. M. Co.] 
“ (Signed) W. W. M’F’G CO., 
“By JOHN F. MILLER, President. 
“By S. R. IRWIN, Sec’t’y. 


“$15,000.00. On the Ist day of August, 1878, The Willamette 
Woolen Manufacturing Company — promises, for value re- 
ceived, without grace, to pay unto The Bank of British Columbia fif- 
teen thousand dollars in gold coin of the United States, with inter- 
est thereon in like gold coin at the rate of seven per cent. per an- 
num from the Ist day of August, 1875, interest payable quarterly. 
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“Salem, Oregon, 23 Aug., 75. 
“ [Seal of W. W. M. Co.] 
“ (Signed) W. W. WF’G CO., 
“By JOHN F MILLER, President. 
“By S. R. IRWIN, Sec’t’y. 


4 “ $20,000.00. On the 1st day of August, 1879, The Willa- 
mette Woolen Manufacturing Company hereby promises, for 
value received, to pay, without grace, unto The Bank of British Co- 


lumbia twenty thousand dollars in gold coin of the United States, 


with interest thereon in like gold coin at the rate of seven per cent. 
per annum from the Ist day of August, 1875, interest payable 
quarterly. 

“Salem, Oregon, Aug. 23, 75. 

“(Seal of W. W. M. Co.] 
(Signed) W. W. MFG CO., 
“By JOHN F. MILLER, President. 
“By S. R. IRWIN, Sec’t’y.” 


At the same time the defendant procured John F. Miller and Wil- 
liam C. Griswold to make and execute their three notes, all bearing 
dates on that day, in the words and figures following, to wit : 

“ $8,333.334. Six months from the first day of August, 1875, 
without grace, we do, for value received, jointly and severally, prom- 
ise to pay to The Bank of British Columbia eight thousand three 
hundred and thirty-three 333-100 dollars in gold coin of the United 

States, with interest thereon from said 1st of August till pay- 
o ment in like gold coin at the rate of seven per cent. per an- 
num, interest payable quarterly. 

“Salem, Oregon, 23 Aug. 75. 

(Signed) JOHN F. MILLER. 
“WILLIAM C. GRISWOLD. 


“ $8,333.33}. Nine months from the Ist day of August, 1875, with- 
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out grace, we do, for value received, jointly and severally, promise to 
pay to the order of The Bank of British Columbia eight thousand 
three hundred and thirty-three 333-100 dollars in gold coin of the 
United States, with interest thereon from the Ist day of August, 1875, 
till paid in like gold coin at the rate of seven per cent. per annum, 
interest payable quarterly. 
“Salem, Oregon, 23 Aug., 75. 
“ (Signed) JOHN F. MILLER. 
WILLIAM C. GRISWOLD. 


488,333.333. Twelve months from the Ist day of August, 1875, 
without grace, we do, for value received, jointly and severally, prom- 
ise to pay to the order of The Bank of British Columbia eight thou- 
sand three hundred and thirty-three 333-100 dollars in gold coin of 
the United States, with interest thereon from the Ist day of August, 
1875, till paid in like gold coin at the rate of seven per cent. per 
annum, interest payable quarterly. 

“Salem, Oregon, 23 Aug., 1875. 


“ (Signed) JOHN F. MILLER. 
“WILLIAM C. GRISWOLD.” 
6 That these three notes, amounting to twenty-five thousand 


dollars, together with the four previously-described notes, 
amounting to sixty thousand dollars, making in all seven notes, 
amounting to eighty-five thousand dollars, were then and there de- 
livered to said plaintiff. 

Further complaining, your humble orator shews unto your hon- 
our: 

That the said defendant, The Willamette Woolen Manufacturing 
Company, to secure the payment of said principal sums and inter- 
est thereon, as mentioned in said promissory notes, according to the 
tenor thereof did, at the same time and place, execute under the 
hands of its president, John F. Miller, and of its secretary, Sam. R. 
Irwin, and its corporate seal, and deliver to the said plaintiff a cer- 
tain mortgage, bearing date on the 24th day of August, 1875, and 
conditioned for the payment of the said sum of eighty-five thousand 
(85,000) dollars, gold coin of the United States, and interest thereon 
at the rate and at the time and in the manner specified in said mort- 
gage and according to the condition thereof; which said mortgage 

was duly acknowledged and certified, so as to entitle it to be 
7 recorded, and the same was afterwards, to wit, on the thirty- 
first day of August, A. D. 1875, duly recorded in the office of 
the county recorder of the county of Marion, State of Oregon, in 
liber 7 of Mortgages, pages 613-619; ua copy of which said mort- 
gage, with the indorsements thereon, is herewith set forth and made 
a part of this bill of complaint, to wit : | 
his indenture, made and entered into this 24th day of August, in 
the year of our Lord eighteen hundred and seventy-five, between 
the Willamette Woolen Manufacturing Company,” a corporation 
created by and under a special act of the Legislative Assembly of 
the then Territory of Oregon, passed the 17th of December, 1856, 
entitled “An act to incorporate the Willamette Woolen Manufact- 
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uring 8 the party of the first part, and the Bank of British 
Columbia, a foreign corporation, doing business in the State of 
Oregon, and fully empowered and authorized in all respects under 
and by the laws of the State aforesaid to do and transact business 
herein, with its principal place of business in the city of Portland, 
county of Multnomah, and State aforesaid, party of the second 

8 part, witnesseth: That whereas on this day, but prior to the 
making and ensealing hereof, the said “The Willamette 
Woolen Manufacturing Company ” hath, at a meeting of its board 
of directors, regularly and legally called, directed the making of four 
several promissory notes b ict corporation, the aggregate amount 
of which is sixty thousand dollars, and hath approved the making 
of three other promissory notes by John F. Miller and William C. 
Griswold, in amount aggregate twenty-five thousand dollars; and 
whereas further at said meeting of said directors the making, enseal- 
ing, and delivery-of this indenture was especially and partiularly 
authorized and the same directed to be done in manner and form as 
the same is herein done, and for the purpose of securing the pay- 
ment of the promissory notes — all of which shall be here- 
inafter herein set forth, the said notes having been made and 
this mortgage as well to secure unto said Bank of British Co- 
lumbia the true payment of eighty-five thousand dollars in 
gold coin, loaned by it to said party of the first part, where- 
fore, in consideration of the premises, the party of 

9 the first part, for said consideration moving from said party 
of the second part, and for the further consideration of eighty- 

five thousand dollars in gold coin in hand paid to said party of the 
first part by the party of the second part, the receipt whereof is hereby 
duly acknowledged, doth hereby grant, bargain, sell, assign, trans- 
fer, set over, and convey unto the party of the second part, its as- 
signs, successors, and representatives, all the following real property 
lying and being situate in the county of Marion and State of Ore- 
gon, more particularly described as follows, to wit: That parcel of 
realty upon which the mill property of the party of the first part 
now stands, described as follows: Beginning at point in the west side of 
Broadway, between North Salem and Salem, said point being (334) 
three hundred and thirty-four feet southerly from the south side of 
Mill street, in North Salem, and (169) one hundred and sixty-nine 
feet southerly from the southeast corner of Hutton’s lot, running 
thence north 71° west 4.94 chains; thence north 19° east 58 links; 
thence north 71° west 643 links; thence south 49° 41’ west, 

10 about 6.94 chains to the point of intersection with the north- 
east boundary line of the Wilson land claim; thence south 

7° 30’ east 4.03 chains to the point of intersection with a line bear- 
ing north 71° west, being 2.65 chains in length and the most south- 
erly boundary line in the land conveyed by J. B. McClure and wife 
to the party of the first part, recorded in book of deeds for Marion 
county No. 10, page 616, reference to which is hereby made; thence 
south 71° east 2.65 chains; thence north 49° 40’ east 8.52 chains; 
thence north 19° east 2.38 chains to the place of beginning; also, 
all the machinery, tools, implements, utensils, and things whatso- 
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ever used in or about the factory building situate in said premises 
or in any way appurtenant thereto or connected therewith, or neces- 
sary or convenient to the use of said manufacturing establishment 
as the same was designed to be and now is used, the design hereof 
being to convey the entire parcel of realty, together with the tene- 
ments and buildings, together with all and singular the machinery 
of every kind used therein or thereabout. 
11 “Also the power to bring water from the Santiam river to 
any place or places in or near Salem, the same to be brought 
as fur as practicable through the channels or the valley of Mill 
Creek, und for such purposes may enter upon lands, and also said 
creek, and do all things proper and suitable for a safe and economi- 
cal conveyance of water, as aforesaid ; also the exclusive right to the 
hydraulic powers and privileges created by the water from the San- 
tiam river; also all the rights and powers of the said party of the 
first part in and to the water rights, powers, and privileges obtained 
under its charter or articles of incorporation, including all rights 
and property of kindred character acquired by said party of the 
first part in any way or from any person since the incorporation 
aforesaid. 

“Also all that tract or parcel of realty upon which the party of the 
first part has now in operation a sash factory, lying and being situ- 
ate in the county and State aforesaid, more particularly described as 
follows: 2 — at a point on the east line of Liberty street, in 
the city of Salem, State aforesaid, two hundred and sixty-four feet 

northerly from the northwest corner of block No. twenty-six 
12 (26), in said city,and running thence at right angles with the 

said east line of Liberty street in an easterly direction three 
hundred and forty-six and one-half (3463) feet to the west line of 
High St., if extended; thence southerly along the west side of High 
street so extended two hundred and sixty-four (264) feet to the north- 
east corner of said block No. twenty-six (26); thence easterly at right 
angles with the last-mentioned line ninety-nine (99) feet to the east 
line of High street; thence northerly along the east line of High 
street to the south bank of the —— through which the water 
from Mill Creek is conducted to the sash factory; thence easterly 
along the south bank of said race to the margin of the water in the 
pond at the head of said race; thence up the margin of the water in 
said pond on the south side and by the meanderings thereof to a 
point where the west line of block sixty-six (66), if extended in a 
northerly direction, would intersect Mill Creek; thence northerly 
along said line so extended to the north line of the land claim of the 
— W. H. Wilson; thence westerly along the said line last mentioned 

to the east line of Liberty street extended; thence southerly 
13 along suid street so extended to the place of beginning; to- 

gether with all and singular the tenements and hereditaments 
thereunto belonging or in any wise appertaining, and especially the 
buildings and ail the machinery therein used as part thereof, whether 
permanently attached thereto or otherwise. 

“ Also all the rights and powers of the said party of the first part 
in and to the water rights, the water couse, and race in said county, 


rr 
— 


6 THE WILLAMETTE WOOLEN MANUFACTURING CO. VS. 


known as the Mill Creek or Santiam water course, the same which 
feeds and supplies and furnishes the motive-power for the factory of 
said party of the first part; also all the water of the said stream of 
water known as Mill Creek or the Santiam water power, which 
flows or can flow through the same from the point where said water 
leaves the Santiam river to the point where the same flows into the 
Willamette river. 

„Also all the powers, privileges, and easements held by the party 
of the first part under the deeds of Joseph Watt and Sarah Watt 
his wife; of John H. Moore and Margaret Moore, his wife; of 
John D. Boon and Martha I. Boon, his wife; of James T. 

Linch and Mary M. Linch, his wife; of Gabriel Brown 
14 and Elizabeth Brown, his wife; of Henry Foster and Mary 
Foster, his wife; of Stephen Porter and Susan Porter, his 


wife; of A. B. Walker, Alvin F. Walker, and Elepha Walker, his 


wife; also all the rights and easements of every kind and descrip- 
tion to or in the waters of Mill Creek and the Santiam river, 
together with all the rights of way now owned by said party of 
the first part, as appurtenant to or necessary to the use or enjoyment 
of said rights, privileges, and easements in the water aforesaid, 
together with all and singular the tenements, hereditaments, 
and appurtenances thereunto belonging or in anywise appertainin 
unto the party of the second part, its successors, assigns, or lega 
representatives, to have and to hold forever. 

“ Nevertheless, this conveyance is intended to operate as a mort- 
gage to secure the true payment of the four following promissory 
notes made by the said party of the first part, and the three follow- 
ing . — notes made by John F. Miller and William C. Gris- 
wold, 
lars hereinbefore referred to, copies of said notes now here being 
inserted. 


15 Then follow the copies of said seven notes, which said copies 
have already been set forth in this bill of complaint: 


“Now, if the aforesaid promissory notes are, or shall be, all well 
and truly paid, principal and interest, when due and payable, ac- 
cording to their tenor and effect, then these presents shall be void. 
But if default be made in the payment of either of said notes, as in 
the payment of interest upon either of them, when the same (either 
the notes or the interest) shall become due and-payable, then, in the 
event of either such default, the party of the second part may enter 
into possession of said described premises and sell the same in the 


manner prescribed by law, and out of the proceeds arising from said 


sale said party of the second part shall retain an amount sufficient 
to pay said promissory notes, shall pay of the costs of sale, and shall 
then return the residue, if any, to the party of the first part. And 
the said party of the first part hereby covenants and agrees to, and 
with the parties of the second part, to pay unto said party of the 
second part the said sum of money and interest described in 
16 the first four promissory notes hereinbefore set out. 
“And the party of the first part covenants and agrees that 


ig i 


the same having been made for the eighty-five thousand dol- 
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the party of the second part may, at the expense ef said party of the 
first part, take and keep upon the property herein conveyed a policy or 
policies of insurance equal in amount to the policies now held by 
the party of the second part; and that as the principal of the indebt- 
edness represented by the four promissory notes is reduced that said 
party of the second part may always —_ such policy or policies of 
Insurance in amount sufficient to equal the current indebtedness of 
the party of the first part to the party of the second part as upon the 
notes aforesaid, and in the event the property aforesaid should be 
destroyed by fire, then, whatever amount of money shall be received 
by the party of the second part upon any policy or any policies of 
insurance so held by it as aforesaid, shall be applied as a credit upon 
the amount then due to said party of the second part by said party 
of the first part as by the four promissory notes aforesaid, and what- 

ever money shall be at any time received by said party of the 
17 second part, by reason of any policy of insurance against fire, 

shall so much reduce the indebtedness of the party of the first 
part to the party of the second part, and any of said notes, whether 
due 5 not, if so paid as aforesaid, shall be at once cancelled and re- 
turned. 

In witness whereof the said party of the first part has caused its 
corporate seal to be affixed to these presents and the same to be 
signed by its president and secretary, by resolution of the board of 
directors thereof, held at the city of Salem, in Oregon, the day and 
year first above written. 

(SEAL or w. w. MAN’F. co.] 

(Sg d) WILLAMETTE WOOLEN MANUF’Y CoO. 
By JOHN F. MILLER, Pres. 
SAM. R. IRWIN, See’y. 


Signed, sealed and delivered in presence of us witnesses: 
JOHN J. SHAW. 
W.C. GRISWOLD. 
RUFUS MALLORY. 


STATE OF OREGON, county of Marion: 


Be it remembered that before me, the undersigned, a notary pub- 
lic in and for the State of Oregon, on the 23d day of August, A. D. 
1875, personally appeared John F. Miller, president of the 

18 Willamette Woolen Manufacturing Company and Samuel 
R. Irwin, secretary of the Willamette Woolen Manufacturing 
Company, whose names are subscribed to the foregoing instrument 
as parties thereto, personally known to me to be the identical per- 
sons described in, and who executed the said instrument; and they 
acknowledged to me, severally, that he, John F. Miller, as president 
of said company, and he, the said Samuel R. Irwin, as secretary 
thereof, — the said instrument as and for the act and deed of 
the Willamette Woolen Manufacturing Company, freely and volun- 
tarily, and for the purpose therein mentioned. And the said John 
F. Miller, being by me duly sworn, did say that he is the president 
of the Willamette Woolen Manufacturing Company, and resides in 
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25 DIsTRICT OF OREGON, 88 : 


In obedience to the command of the within writ, I have served 
the same upon the therein named “The Willamette Woolen Manu- 
facturing Company,” Secretary James Young, by exhibiting same 
to the said James Young and by delivering to him, personally, a 
true copy thereof, duly certified to by me as U.S marshal of said 
district, together with a copy of the complaint in the within suit, 
duly certified to by the plaintiff’s attorney, at Sakem, in said district, 


on the 9th day of May, A. D. 1881. 
(S’p’d) EDWARD S. KERNEY, 
ULS. Marshal, 


By JNO. W. MINTO, Deputy. 


26 Subpoena ad Respondendum. 


In the Circuit Court of the United States for the Ninth Judicial 
Circuit, District of Oregon. In Equity. 


Tue Bank or Britisa Cotumstia, Complainant, 
yo : No. 745. 
THE WILLAMETTE WOOLEN MANUFACTURING CoMPANY, 
Defendant. 


The President of the United States of America to The Willamette 

Woolen Manufacturing Company, Greeting: 

You and each of you are hereby commanded that you be and ap- 

rin said circuit court of the United States, at the court-room 
thereof, in the city of Portland, in said district, on the first Monday 
of June next, which will be the sixth day of June, A. D. 1881, to 
answer the exigency of a bill of complaint exhibited and filed 

inst you in our said court, wherein The Bank of British Colum- 
bia is complainant and you are defendant, and further to do and 
receive what our said circuit court shall consider in this behalf; and 
this you are in no wise to omit, under the pains and penalties of what 
may befall thereon. 

And this is to command you, the marshal of said district, or your 
deputy, to make due service of this our writ of subpoena and to 
have then and there the same. 

Hereof fail not. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of our said circuit 
court, affixed at Portland, in said district, this 6th day of May, in 
the year our Lord one thousand eight hundred and eighty-one, and 
of the Independence of the United States the one hundred and fifth. 


United States Circuit Court, Oregon.] 


(S’g’d) R. H. LAMSON, Clerk, 
By P. LEONARD, 
Deputy Clerk. 
Memorandum Pursuant to Equity Rule No. 12 of the Supreme Court of 
the United States. 


The defendant is to enter his appearance in the above-entitled suit 
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in the office of the clerk of said court on or before the day at which 
the above writ is returnable ; otherwise the complainant’s bill therein 
may be taken pro confesso. 

[Endorsed:] No. 745. In the circuit court of the United States 
for the ninth judicial circuit, district of Oregon. In equity. The 


Bank of British Columbia vs. The Willamette Woolen Manufactur- 
ing Company. Subpena ad respondendum. Copy. Returned and 


y 
filed May 10,1881. (S’g’d) R. H. Lamson, clerk, by P. Leonard, 
deputy clerk. | 
27 And afterwards, to wit, on the 6th day of Juné, 1881, there 
was duly filed in said court a precipe for appearance, in 
words and figures, as follows, to wit : 


28 In the Circuit Court of the United States for the District of 
Oregon. 
Tue Bank or British Cotumsia, Complainant, 


u. 
THE WILLAMETTE WOOLEN MANUFACTURING Company, Defendant. 


To R. H. Lamson, clerk of the circuit court of the United States 
for the district of Oregon : 
Please enter the appearance of — as solicitor for the 
defendant above named, The Willamette Woolen Manufacturing 


Company. 
GEO. H. BURNETT, 
Solicitor for Defendant. 


Endorsed: “Filed June 6, 1881. R. H. Lamson, clerk, by P. 
Leonard, deputy clerk.” 
29 And afterwards, to wit, on the 6th day of June, 1881, the 
following proceedings were had in said case, to wit: 


30 In the Circuit Court of the United States for the District of 


Oregon. 
THe Bank or BritisH CoLuMBIA 
v8. No. 745. 
THE WILLAMETTE WOOLEN MANUFACLURING CoMPANY. 


JuNE 6, 1881. 


Now at this day upon precept filed, it is ordered that the apear- 

ance of Geo. H. Burnett, as solicitor for the defendant above named, 
be and the same is hereby entered. 

31 And afterwards, to wit, on the 2d day of — 1881, there 

was duly filed in said court an answer in words and figures 


as follows, to wit: 
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32 In the Circuit Court of the United States for the District of 
Oregon. 


THE Bank oF BritisH Col uunIA, Plaintiff, 
v8. 
THE WILLAMETTE WooLEN MANUFACTURING Company, Defendant. 


To the honorable the judge of the circuit court of the United States 
for the district of Oregon : 


The defendant above named, The Willamette Woolen Manufac- 
turing Company, answering the bill of complaint of the plaintiff, 
The Bank of British Columbia above named, denies that the defend- 
ant corporation is a corporation duly or at all incorporated under 
the laws of the State of Oregon, and denies that there are no prior 
or 1 — incumbrances or liens either by judgment or other- 
wise in favor of any other person than said plaintiff corporation 
upon the property described in the mortgage set out in said bill of 
complaint. 

And for a further defense and plea to said bill of complaint said 
defendant, the Willamette Woolen Manufacturing Company alleges 
that it is now and ——ů— for more than twenty years next 
last past has been incorporated under and by virtue of an act 

of the Legislative Assembly of the Territory of Oregon, 
33 pussed December 17th, 1856, and entitled “An act to incor- 

porate the Willamette Woolen Manufacturing Company. 
That the fifth section of said act provides as follows, viz: 


“Sec. 5. Said corporation shall have power to bring water from 
the Santiam river to any place or places in or near Salem, to be 
brought as far as practi-ble through the channel or valley of Mill 
Creek, and for such purpose may enter upon lands and also said 
creek, and do all things proper and suitable for a safe, direct, and 
economical conveyance of water as aforesaid, but said corporation 
shall do no unnecessary injury to private property, and shall be an- 
swerable in damages to any person whose property is injured by its 

acts.” 

That the rights and powers enumerated in said section five of said 
act and thereby conferred upon defendant constitute the personal 
and exclusive franchise of defendant as such corporation, and that 
said mortgage mentioned in plaintiff’s bill of complaint includes 
said franchise and of right ought by this honorable court to be de- 
elared null and void and of no effect so far as the saine includes 
said franchise. 

That it is necessary to the use, enjoyment, and maintenatice of 

defendant’s said franchise that defendant shall have and re- 
34 tain the exclusive use and enjoyment of all the property men- 

tioned and described in plaintiff's mortgage, set out in said 
bill of complaint, which relates to the power to bring water from 
said Santiam river to said Salem. 

Wherefore the defendant, the Willamette Woolen Manufacturing 
Company, prays a decree of this honorable court that said mortgage 
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of plaintiff be declared null and void so far as it attempts to create 
a lien upon defendants’ said franchise, or upon anything whatsoever 
necessarily connected with or related to the use or enjoyment there- 
of; that plaintiff’s bill of complaint be dismissed as to defendants’ 
said franchise and all other property included in said mortgage, and 
necessary to the use and enjoyment of said franchise, and for the 
costs and disbursements of this suit by defendants expended. 

| GEO. H. BURNETT, 

Attorney for Defendants. 


Unitrep States OF AMERICA: 


District OF OREGON, N * 
County of Marion. 
I, James Young, being first duly sworn, say that I am the duly 
elected, qualified, and acting secretary of the defendant 
35 corporation, the Willamette Woolen Manufacturing Com- 
pany, named in and making the foregoing answer, and that 


said answer is true in point of fact, and is not inte for delay. 
JAMES YOUNG. 


Subscribed and sworn to before me the second day of July, A. D. 


1881. : 
GEO. H. BURNETT, 
Notary Public for the State of Oregon. 


Unitep States or AMERICA, \ 
District and State of Oregon, 

I, Geo. H. Burnett, an attorney of the circuit court of the United 
States of America for the district of Oregon, and of counsel for the 
defendant corporation, the Willamette Woolen Manufacturing Com- 

ny, named as defendant in and making the foregoing answer, do 

ereby certify that I have examined the plea set up in said answer, 
and that, in my opinion, said plea is well founded in point of law. 
GEO. H. BURNETT, 
Of Counsel for the Defendant, 
The Willamette Woolen Manufacturing Company. 


Indorsed: “Answer. Filed July 2nd, 1881. R. H. Lamson, clerk.” 


36 And afterwards, to wit, on the 30th day of July, 1881, there 
was duly filed in said court exceptions to answer to the bill 
for insufficiency, in words and figures as follows, to wit: 


37 Exceptions taken by the Above-Named Plaintiff to the Answer of 
the Defendant for Insufficiency. 


In the Circuit Court of the United States for the District of Oregon. 
In Chancery. | 


Tue Bank or Bnrrisn Cotumbia, Plaintiff, 


us. 
Tue Wittamette Wooten Manuracturine Company, Defendant. 
First exception. For that the suid defendant has not in and by its 
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said answer, according to the best of its knowledge, remembrance, 
information, and belief, answered and set forth whether the plaintiff 
was and is a foreign corporation, duly incorporated and authorized 
under the laws of the State of Oregon to do business therein. 

Second exception. For that the said defendant has not in and by 
its said answer, according to the best of its knowledge, remembrance, 
information, and belief, answered and set forth whether there are 
other prior or subsequent incumbrancers or lien-holders upon the 
— in the bill and mortgage mentioned, or who such incum- 

rancers or lien-holders are. 

Third exception. For that the said defendant has not in and by 
its said answer, according to the best of its knowledge, remembrance, 
information, and belief, answered and [set] forth how or in what 
manner the mortgage to plaintiff by detendant of the right or fran- 
chise to carry water from the Santiam river to or near Salem is, or 
ought to be, null or void, or of no effect. 

In all or some of which particulars the said plaintiff is advised 
that the said answer of the defendant is evasive and insufficient, and 
ought to be amended, and humbly prays the same may be amended 


accordingly. 
EFFINGER & BOURNE, 
Att' ys and Counsel for Plaintiff. 


Endorsed : Exceptions to answer to the bill for insufficieney. 
Filed July 30, 1881. R. H. Lamson, clerk. 


38 And afterwards, to wit, on Monday, the 5 day of Septem- 

ber, 1881, the same being the 77th judicial day of the regular 
April term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: . 


39 In the Circuit Court of the United States for the District of 
Oregon. September 5, 1881. 


THe Bank OF BritisH CoLUMBIA \ 
v8. No. 745. 
THE WALLAMET WooLEN MANUFACTURING COMPANY. 


Now at this day comes the complainant, by Mr. Jonathan Bourne, 
Jr., of counsel, and on his motion it is ordered that said complain- 
ant be, and he is hereby, allowed to file a supplemental bill herein. 


(Signed) DEADY, J. 
40 And afterwards, to wit, on the 6 day of September, 1881, 


there was duly filed in said court a supplemental bill, in 
words and figures as follows, to wit : 


41 Supplemental Bill. 


That the defendants, W. C. Griswold, C. A. Reed, Thomas Smith, 
Seneca Smith, W. Lair Hill, H. Y. Thompson, and Geo. H. Dur- 
ham, who are partners under the name of Hill, Durham & 
Thompson; W. S. Ladd and A. Bush, who are partners under the 
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name of Ladd and Bush; Andrew Kelly, James W. Nesmith, 
Thomas A. Mauzey, Ed. Chamberlin, W. G. Woodworth, W. H. Holmes, 
W. H. Watkinds, and Ben Hayden, all claim to have some interest 
in and upon said property as purchasers, mortgagees, redemption- 
ers, holders of judgments, or otherwise, but that all of said claims 
are subsequent to your orator’s mortgage and subsequent to the lein 
thereof. 7 

That as your orator is informed, said Griswold and C. R. Reed 
claim the premises as purchasers; said Thomas Smith, as holder of 
judgment for $1,029.75 and $173.07 costs; said Seneca Smith, of 
judgment for $182.50 and $9.25 costs; said Hill, Durham and 
Thompson, of judgment for $9,365.42 and $37.25 costs; said Ladd & 
Bush, of judgments for $324.32 and 813.85 costs, and $308.25 and 
$27.75 costs ; said Andrew Kelly, of judgment for $477.80 and $9.75 
costs; said J. W. Nesmith, of judgment for $500 and $9.75 costs; 
said Thomas A. Mauzey, of judgment for $4.90 and $9.75 costs ; said 

E. Chamberlin, of judgment for $151 and $17.25 costs; said 
42 W. H. Woodworth, of judgment for 8135 32 and $9.75; 

said W. H. Holmes, of judgment for $500 and $9.75 costs; 
said Ben. Hayden, of judgment for $400 and $9.75 costs ; and said 
W. H. Watkinds, of eae for 8479 and $55.15 costs; and asa 
redemptioner, from C. A. Reed, purchaser at a sale by the U. S. 
marshal upon a writ of fi. fa. against the property of defendant, W. 
C. Griswold. 

That all of said lien-holders, as your orator is informed, claim, 
their liens upon said premises by virtue of judgments recovered 

inst W. C. Griswold, and docketed so as to operate as liens against 
his, Griswold’s, property. 

That your orator has not full, exact, or specific information as to 
said alleged liens other than that all of them are subordinate to 
your orator’s mortgage-lien. 

Wherefore, in addition to the prayers to be hereinafter formaliy 
prayed, your orator now here prays that all of the afore-named par- 
ties may be made defendants and required to answer this bill, and 
to set out particularly their claims upon the said premises, and to 
show the nature, amount, and character of said claims. 


Let the foregoing be inserted in the original bill of complaint just 
before the last averment beginning: 

43 “That there are no prior or subsequent incumbrances or 
liens, either by judgment or otherwise, &c.,“ immediately pre- 

ceding the prayer of the bill. 


In the description of the defendant corporation, The Willamette 
Woolen Manufacturing Company, given on the first page of the 
original bill of complaint in the suit, insert or read the words,“ Ter- 
ritory of Oregon” in the place of “ State of Oregon“. 

| EFFINGER AND BOURNE, 
Attorneys for Plaintiff. 
Indorsed : Filed Sept. 6, 1881. R. H. Lamson, clerk. 
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44 And afterwards, to wit, on the 14 day of September, 1881, 
there was duly filed in said court a marshal’s return of serv- 

ice of copy of original bill of complaint, with supplemental bill in- 

serted, in words and figures as follows, to wit: 


45 Bill of Complaint on Foreclosure of Mortgage. 
In the Circuit Court of the United States for the District of Oregon. 
Tue Bank or BririsH CoLUNRIA, Plaintiff, 


v8. 
THE WILLAMETTE WOOLEN MANUFACTURING Company e al., De- 
ſendants. 


To the honorable the judge of the circuit court of the United States 
for the district of Oregon : 

Humbly complaining, your oratur, The Bank of British Columbia, 
shews unto your honours that it is a foreign corporation duly incor- 

rated under the laws of Great Britain. 

That it has duly complied with all the laws of the State of Oregon 
regulating the manner in which a foreign corporation may do busi- 
ness therein, and that during all the time hereinafter mentioned it 
hath had and now hath full right and authority to transact and 
carry on business in said State of Oregon. 

That part of its said business is to make loans of money 
46 upon the security of either real or personal estate, and that 
it does business in the city of Portland, in said State. 

That the defendant corporation is a corporation duly incorporated 
under the laws of the Territory of Oregon, doing business and with 
its principal office at the city of Salem, Marion county, State of Ore- 


n. 

Further complaining, your humble orator shews unto your hon- 
our that on a certain day, to wit, the twenty-third day of August, 
A. D. 1875, at the city of Salem, county of Marion, in the State of 
Oregon, the said defendant made its certain promissory notes, all 
bearing date upon that day, in the words and figures following, to 
wit: 

„510,000.00. On the 1st day of August, A. D. 1876, The Willa- 
mette Woolen Manufacturing Company hereby promises, for value 
received, without grace, to pay unto The Bank of British Columbia 
ten thousand dollars in gold coin of the United States, with interest 

thereon in like gold coin at the rate of seven per cent. per 
47 annum from the Ist day of August, 1875, interest 11 
quarterly. 

“Salem, Oregon, Aug. 23, 75. 

[Seal W. W. M’f’g Co.] 

_ “ (Signed) W. W. M'F'd Co., 
“By JOHN F. MILLER, President. 


48. R. IRWIN, Sec. 
“$15,000.00. On the Ist day of August, 1877, The Willamette 
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Woolen Manufacturing Company hereby proinises, for value re- 
ceived, without grace, to pay unto The Bank of British Columbia 
fifteen thousand dollars in guld coin of the United States, with in- 
terest thereon in like gold coin at the rate of seven per cent. per 
— from the Ist day of August, 1875, interest payable quar- 
terly. | 

“Salem, Oregon, 23 Aug., 75. 

[Seal W. W. M. Co.] 
“ (Signed) W. W. M'F'd CO., 
“By JOHN F. MILLER, President. 
“By S. R. IRWIN, Sec’t’y. 


“ $15,000.00. On the Ist day of August, 1878, The Willamette 
Woolen Manufacturing Company hereby promises, for value re- 
ceived, without grace, to pay unto The Bank of British Columbia 
fifteen thousand dollars in gold coin of the United States, with in- 

terest thereon in like gold coin at the rate of seven per cent. 
48 per annum from the Ist day of August, 1875, interest pay- 
able quarterly. 

„Salem, Oregon, 23 Aug., 75. 

[Seal W. W. M. Co.] 
“ (Signed) 


“ By S. R. IRWIN, SS. 


“ $20,000.00. On the Ist day of August, 1879, The Willamette 
Woolen Manufacturing Company promises, for value received, to 
pay without grace to The Bank of British Columbia twenty thou- 
sand dollars in gold coin of the United States, with interest in like 
gold coin at the rate of seven per cent. per annum from the Ist day 
of August, 1875, interest payable quarterly. 

“ Salem, Oregon, 23 Aug., 1875. 

[Seal. W. W. M. Co.] 
(Signed) W. W. M'F'G. CO., 
“By JOHN F. MILLER, President. 


“ By S. R. IRWIN, Sec’t’y.” 


At the same time the defendant procured John F. Miller and 
William C. Griswold to make and execute their three notes, all 
bearing dates on that day, in the words and figures following, to 
wit: 

49 “ $8,333.33}. In six months from the Ist day of August, 

1875, without grace, we do, for value received, jointly and sev- 
erally, promise to pay to the order of The Bank of British Columbia 
eight thousand three hundred and thirty-three 334-100 dollars in 
gold coin of the United States, with interest thereon from said 1st of 
August till payment in like gold coin at the rate of seven per cent. 
per annum, interest payable — 


“ Salem, Oregon, 23 Aug., 
0 (Signed JOHN F. MILLER. 
“WILLIAM C. GRISWOLD. 


3200 


W. W. M’F’G CO., 
“By JOHN F. MILLER, President. 
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44 And afterwards, to wit, on the 14 day of September, 1881, 
there was duly filed in said court a marshal’s return of serv- 

ice of copy of original bill of complaint, with supplemental bill in- 

serted, in words and figures as follows, to wit: 


45 Bill of Complaint on Foreclosure of Mortgage. 
In the Circuit Court of the United States for the District of Oregon. 


Tue Bank or Bririsu CoLUunIA, Plaintiff, 
v8. 
THE WILLAMETTE WooLEN MANUFACTURING Company et al., De- 
fendants. 


To the honorable the judge of the circuit court of the United States 
for tne district of Oregon : 

Humbly complaining, your oratur, The Bank of British Columbia, 
shews unto your honours that it is a foreign corporation duly incor- 

rated under the laws of Great Britain. 

That it has duly complied with all the laws of the State of Oregon 
regulating the manner in which a foreign corporation may do busi- 
ness therein, and that during all the time hereinafter mentioned it 
hath had and now hath full right and authority to transact and 
carry on business in said State of Oregon. 

That part of its said business is to make loans of money 
46 —_ upon the security of either real or personal estate, and that 
it does business in the city of Portland, in said State. 

That the defendant corporation is a corporation duly incorporated 
under the laws of the Territory of Oregon, doing business and with 
its principal office at the city of Salem, Marion county, State of Ore- 


n. 

Further complaining, your humble orator shews unto your hon- 
our that on a certain day, to wit, the twenty-third day of August, 
A. D. 1875, at the city of Salem, county of Marion, in the State of 
Oregon, the said defendant made its certain promissory notes, all 
bearing date upon that day, in the words and figures following, to 
wit : 

510,000.00. On the Ist day of August, A. D. 1876, The Willa- 
mette Woolen Manufacturing Company hereby promises, for value 
received, without grace, to pay unto The Bank of British Columbia 
ten thousand dollars in gold coin of the United States, with interest 

thereon in like gold coin at the rate of seven per cent. per 
47 annum from the Ist day of August, 1875, interest payable 
quarterly. 

“Salem, Oregon, Aug. 23, 75. 

[Seal W. W. M’f’g Co.] 

(Signed) W. W. M'F'd Co., 
“By JOHN F. MILLER, President. 


48S. R. IRWIN, Sec’t’y. 
“$15,000.00. On the Ist day of August, 1877, The Willamette 
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Woolen Manufacturing Company hereby promises, for value ro- 
ceived, without grace, to pay unto The Bank of British Columbia 
fifteen thousand dollars in gold coin of the United States, with in- 
terest thereon in like gold coin at the rate of seven per cent. per 
— 2 from the Ist day of August, 1875, interest payable quar- 
terly. | | 

“Salem, Oregon, 23 Aug., 75. 

[Seal W. W. M. Co.] 
“ (Signed) W. W. M’F’G CO., 
“By JOHN F. MILLER, President. 
“By S. R. IRWIN, Sce't’y. 


“ $15,000.00. On the Ist day of August, 1878, The Willamette 
Woolen Manufacturing Company hereby promises, for value re- 
ceived, without grace, to pay unto The Bank of British Columbia 
fifteen thousand dollars in gold coin of the United States, with in- 

terest thereon in like gold coin at the rate of seven per cent. 
48 per annum from the Ist day of August, 1875, interest pay- 
able quarterly. 

“Salem, Oregon, 23 Aug., 75. 

[Seal W. W. M. Co.] 
“ (Signed) W. W. My CO., 
“By JOHN F. MILLER, President. 

“ By S. R. IRWIN, Sec. 


“ $20,000.00. On the Ist day of August, 1879, The Willamette 
Woolen Manufacturing Company promises, for value received, to 
pay without grace to The Bank of British Columbia twenty thou- 
sand dollars in gold coin of the United States, with interest in like 
gold coin at the rate of seven per cent. per annum from the Ist day 
of August, 1875, interest payable quarterly. 

“ Salem, Oregon, 23 Aug., 1875. 

[Seal. W. W. M. Co.] 
“ (Signed) W. W. M’F’G. CO., 
“By JOHN F. MILLER, President. 

“By S. R. IRWIN, Sec y. 


At the same time the deſendant procured John F. Miller and 
William C. Griswold to make und execute their three notes, all 
bearing dates on that day, in the words and figures following, to 
wit: 

49 “ $8,333.33}. In six months from the Ist day of August, 

1875, without grace, we do, for value received, jointly and sev- 
erally, promise to pay to the order of The Bank of British Columbia 
eight thousand — hundred and thirty-three 334-100 dollars in 
gold coin of the United States, with interest thereon from said 1st of 
August till payment in like gold coin at the rate of seven per cent. 
per annum, interest payable — 

“ Salem, Oregon, 23 Aug., 75. 

“(Sign JOHN F. MILLER. 
“WILLIAM C. GRISWOLD. 
3—209 
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„88, 323324. Nine months from the Ist day of August, 1875, with- 
out grace, we do, for value received, jointly and severally, promise to 
pay to the order of The Bank of British Columbia eight thousand 
three hundred and thirty-three 334-100 dollars of gold coin of the 
United States, with interest thereon from the Ist day of August, 
1875, till paid in like gold coin at the rate of seven per cent. per 
annum, interest payable quarterly. 

Salem, Oregon, 23 Aug., 75. 


“ (Signed) JOHN F. MILLER. 
“WILLIAM C. GRISWOLD. 
50 “88 353.504. Twelve months from the Ist day of August, 


1875, without grace, we do, for value received, jointly and 
severally, promise to pay to the order of The Bank of British Colum- 
bia the sum of etght thousand three hundred and thirty-three 
333-100 dollars in gold coin of the United States, with interest 
thereon from the Ist day of August, 1575, till paid in like gold coin 
at the rate of seven per cent. per annum, interest payable quar- 
terly. 

Salem, Oregon, 23 Aug., 75. | 

“ (Signed) JOHN F. MILLER. 
“WILLIAM C. GRISWOLD.” 


That these three notes, amounting to twenty-five thousand dollars, 


together with the four previously described notes, amounting to sixty | 


thousand dollars, making in all seven notes, amounting to eighty- 
five thousand dollars, were then and there delivered to said plaintiff. 
Further complaining, your humble orator shews unto your honour 
that the said detendant, The Willamette Woolen Manufactur- 

51 ing Company, to secure the payment of said principal sums 
and interest thereon as mentioned in said promissory notes, 
according to the tenor thereof, did, at the same time and places, 
execute under the hands of its president, John F. Miller, and of its 
secretary, Sain. R. Irwin, and its corporate seal, and deliver to the 


said plaintiff a certain mortgage, bearing date on the 24th day of 


Aug., 1575, and conditioned for the payment of the said sum of 
eighty-five thousand 885,000) dollars, gold coin of the United States, 
and interest thereon at the rate, and at the time, and in the manner 
specified in said mortgage, and according to the condition thereof, 
which said mortgage was duly acknowledged and certified, so as to 
entitle it to be recorded, and the same was afterwards, to wit, on 
the thirty-first day of August, A. D. 1875, duly recorded in the office 
of the county records of the county of Marion, State of Oregon, liber 
7 of Mortgages, pages 613-619, a copy of which said mortgage, with 
the endorsements thereon, is herewith set forth and made a part 
of this bill of complaint, to wit: 
52 “This identure, made and entered into this 24th day of 
August,in the year of our Lord eighteen hundred and seventy- 
five, between the ‘ Willamette Woolen Manufacturing Company, a 
corporation created by and under a special act of the Legislative 
Assembly of the then Territory of Oregon, passed the 17th of De- 
cember, 1856, entitled an act to incorporate the Williamette Wollen 
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Manufacturing Company, the party of the first part, and the Bank 
of British Columbia, a foreign corporation doing business in the 
State of Oregon, and fully empowered and authorized in all respects 
under and by the State aforesaid to do and transact business herein, 
with its principal place of business in the city of Portland, county 
of Multnomah, and State aforesaid, party of the second part, wit- 
nesseth : 
That whereas on this day, but prior to the making and enseal- 
ing thereof, the said The Williamette Woolen Manufacturing Company 
hath,at a meeting of its board of directors regularly and legally 
53 called, directed the making of four several promissory notes 
by said corporation, the aggregate amount of which is sixty 
thousand dollars, and hath approved the making of three other 
promissory notes by John F. Miller and William C. Griswold, in 
amount aggregate twenty-five thousand dollars; and whereas, further, 
at said meeting of said directors the making, ensealing, and delivery 
of their indenture was especially and particularly authorized and 
the same directed to be done in manner and form as the same is 
herein done and for the purpose of securing the payment of the 
promissory notes aforesaid, all of which shall be hereinafter herein 
set forth, the said notes having been made, and this mortgage as 
well, to secure unto said Bank of Bfitish Columbia the true pay- 
ment of eighty-five thousand dollars in gold coin loaned by it to 
said party of the first part. 
“Wherefore in consideration of the premises the party of the first 
part for said consideration moving from said party of the see- 
514 ond part, and for the further consideration of eighty-five 
thousand dollars, in gold coin, in hand paid to said party of 
the first part by the said party of the second part, the receipt whereof 
is hereby duly — 1 ed, doth hereby grant, bargain, sell, as- 
sign, transfer, set over, — convey unto the party of the second part, 
its assigns, successors, and representatives, all the following real 
property lying and being situate in the county of Marion and State 
of Oregon, more particularly described as follows, to wit, that parcel 
of realty upon whieh the mill property of the party of the first part 
now stands, described as follows: | 
“Beginning at a point in the west side of Broadway, between 
North Salem and — said point being three hundred and thirty- 
four (334) feet southerly from the south side of Mill street in North 
Salem and one hundred and sixty-nine (169) feet southerly from the 
southeast corner of Hutton’s lot, running thence N. 71° W. 4.94 ch's; 
thence N. 19° E. 58 links; thence N. 71° W. 64} links; thence 8. 
55 49° 41’ W. about 6.94 ch’s, to the point of intersection with 
the N. E. boundary line of the Wilson land claim; thence 8. 
7° 30’ E. 4.03 ch’s, to the point of intersection with a line bearing 


N. 71° W., being 2.65 ch’s in length, and the most southerly bound- 


ary line in the land, conveyed by J. B. McClure and wife to the party 
of the first part, recorded in book of deeds for Marion county, No. 


10, page 616, reference to which is hereby made; thence S. 71° E. 


2.65 ch's; thence N. 49° 40’ E. 8.52 ch's; thence N. 19° E. 2.38 
ch’s, to the place of beginning. Also all the machinery, tools, im- 
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lements, utensils, and things whatsoever in and about the factory 
building situate in said premises, or in any way appurtenant 
thereto or connected therewith, or necessary or convenient to the use 
of said manufacturing establishment, as the same was designated to 
be and now is used, the design hereof being to convey the entire 
parcel of realty, together with the tenements and buildings, together 
with all and singular the machinery of every kind used therein or 
thereabout; also the power to bring water from the Santiam 
56 river to any place or places in or near Salem, the same to be 
brought as far as practicable through the channels or the valley 
of Mill Creek, and for such purposes may enter upon lands, and also 
said creek, and do all things proper and suitable for a safe and eco- 
nomical conveyance of water as aforesaid ; also the exclusive right 
to the hydraulic power and privileges created by the water from the 
Santiam river; also all rights and powers of the said party of the 
first part in and to the water rights, powers, and privileges obtained 
under its charter or articles of incorporation, including all rights 
and property of kindred character acquired by said party of the 
first part in any way or from any person since the incorporation 
aforesaid ; also that tract or parcel of realty upon which the party of 
the first part has now in operation a sash factory, lying and bein 
situate in the county and State aforesaid, more particularly descri 
as follows: Beginning at a point on the east line of Liberty street, 
in the city of Salem, State aforesaid, 264 fect northerly, 
57 from the N. W. corner of block 26, in said city, and running 
thence at right angles with the said east line of Libert 
street, in an easterly direction, 346} feet to the west line of High 
street, if extended; thence southerly along the west side of High St., 
so extended, 264 fect to the N. E. corner of said block No. 26; thence 
easterly, at right angles with the last-mentioned line, 99 feet to the 
east line of High St., to the south bank of the mill-race, through 
which the water from Mill creek is conducted, to the sash factory ; 
thence easterly along the south bank of said race to the margin of 
the water in said pond, on the south side, and by the meanderings 
thereof to a point where the west line of block 66, if extended in a 
northerly direction, would intersect Mill Creek; thence northerly 
A said line so extended to the north line of the land claim of 
W. H. Wilson; thence westerly along the said line last- mentioned 
to the east line of Liberty street extended; thence southerly 
58 along said street, so extended, to the place of beginning, to- 
gether with all and singular the tenements, hereditaments 
thereunto belonging or in anywise appertaining, and especially the 
buildings and all the machinery thereon used as part thereof, 
whether permanently attached thereto or otherwise; also all the 
rights and powers of the said party of the first part in and to the water 
rights, the water-course and race in said county, known as Mill 
creek or Santiam water-course, the same which feeds and supplies 
and furnishes the motive power of the factory of said party of the 
first part; also all the water of the said stream of water known as 
Mill Creek or the Santian water-power, which flows, or can flow, 
through the same from the point where said water leaves the San- 
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tian river to the point where the same flows into the Willamette 
river; also all the powers, privileges, and easements held by 
the party of the first part under the deeds of Joseph Watt 

and Sarah Watt, his wife; of John H. Moore and Margaret 
59 Moore, his wife; of John D. Boon and Martha Boon, 

his wife; of James T. Linch and Mary M. Linch, his 
wife; of Gabriel Brown and Elizabeth Brown, his wife; of 
Henry Foster and Mary Foster, his wife; of Stephen Porter and 
Susan Porter, his wife; of A. B. Waller, Alvin Waller, and Elpha 
Waller, his wife; also all the rights and easements of every kind 
and description to or in the water of Mill Creek and the Santiam | 
river, together with all rights of way now owned by the said party 
of the first part, as appurtenant to or neccessary to the use or enjoy- 
ments of the same rights and privileges and easements in the water 
aforesaid, together with all and singular the tenements, heredita- 
ments, and appurtenances thereunto belonging, or in anywise ap- 
pertaining, unto the party of the second part, its successors, assigns, 
or legal representatives, to have and to hold forever. 

Nevertheless, this conveyance is intended to operate as a mort- 
| gage to secure the true payment of the four following promis- 
60 sory notes, made by said party, of the first part, and the three 

following notes made by John F. Miller and William C. 
Griswold, the same having been made for eighty-five thousand dol- 
lars, hereinbefore referred to, copies of suid seven nutes now here 
being inserted. Then follow the copies of said seven notes, which 
said copies have already been set forth in this bill of complaint. 

Now if the aforesaid promissory notes sball be all well and truly 
paid when due and payable according to their tenor and effect, these 
presents shall be void, but if default be made in the payment of 
either of said notes, as in the payment of interest upon cither of 
them, when the same (either the notes or the interest) shall become 
due and payable, then, in the event of either such default, the party 
of the second part may enter into possession of said described prem- 
ises, and sell the same in the manner prescribed by law, and out of 
the proceeds arising from said sale said party of the second part 

shall retain an amount sufficient to pay said promissory notes, 
61 shall pay all the costs of sale, and shall then return the resi- 

due, if any, to the party of the first part, and the said party 
of the first part hereby covenants and agrees to and with the party 
of the second part to pay unto said party of the second part the said 
sum of money and interest described in the first four promissory 
notes hereinbefore set out. 

And the party of the first part covenants and agrees that the part 
of the second part muy, at the expense of said party of the first I part], 
take and keep upon the property herein conveyed a policy or poli- 
cies of insurance equal in amount to the policies now held by the 
party of the second part, and that as the principal of the indebted- 
ness represented by the four promissory notes is reduced that said 
party of the second part may always keep such policy or policies of 
insurance in amount sufficient to equal the current indebtedness of 
the party of the first part to the party of the second part as upon the 
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notes aforesaid, and in the event the property aforesaid should 
62 be destroyed by fire, that whatever amount of money shall be 

received by the party of the second part upon any policy or 
policies of insurance so held by it as aforesaid shall be applied as 
credit upon the amount then due to said party of the second part 
by said party of the first part as by the four promissory notes 
aforesaid, and whatever money shall be at any time received by 
suid party of the second part by reason of any policy of insurance 
against fire shall by theso much reduce the indebtedness of the party 
of the first party to the party of the second part, and any of said 
notes, whether due or not, if so paid as aforesaid, shall be at once 
cancelled and retired. 

In witness whereof the party of the first part has caused its cor- 
orate seal to be affixed to these presents, and the same to be signed 
y its president and secretary by resolutions of the board of directors 

thereof, held at the city of Salem, in Oregon, the day and year first 
above written. 

[Seal of W. M. M'fg Co. 

WILLAMETTE WOOLEN MANUF'G CO., 
By JOHN F. MILLER, President. 
SAM. R. IRWIN, Sec’t’y. 


63 Signed, sealed, and delivered in presence of us witnesses— 
JOHN J. SHAW. 
WILLIAM C. GRISWOLD. 
RUFUS MALLORY. 


SrarTE OF OREGON, County of Marion : 

Be it remembered that before me, the undersigned, a notary pub- 
lic in the State of Oregon, on the 23d day of August, A. D. 1875, 
3 appeared John F. Miller, president of the Willamette 
Voolen Manufacturing Company, and Samuel R. Irwin, secretary 
of the Willamette Woolen Manufacturing Company, whose names 
subscribed to the foregoing instrument as parties thereto, person- 
ally known to be the identical persons described in and who exe- 
cuted the said instrument, and they acknowledged to me severally 
that he, John F. Miller, as president of said company, and he, the 
said Samuel R. Irwin, as secretary thereof, executed the said instru- 

ment as and for the act and deed of the Willamette Woolen 
64 Manufacturing Company freely and voluntarily and for the 

purpose therein mentioned; and the said John F. Miller, 
being by me duly sworn, did say that he is the president of the 
Willamette Woolen Manufacturing Company, and resides in the 
city of Salem, county of Marion, State of Oregon; that he is the 
legal custodian of and acquainted with the corporate seal of said 
company; that the seal affixed to the instrument is such seal; that 
the same was so affixed by him on the 23d day of August, A. D. 
1875, as president of said company by order of the board of di- 


rectors. 


In witness thereof I hereunto aftix my hand and notarial seal the 
day and year first in this certificate written. 
[NOTARIAL SEAL.] JOHN J. SHAW, 
Notary Public. 
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Further complaining, your humble orator shews unto your 

honour that all the seven previously-described promissory 

65 notes, both principal and interest, have been paid, except the 

note for $20,000.00, given by said defendant unto said plain- 

tiff, of Aug. 23, 75, and which said note became due on the Ist day 
of August, 1879. 

That $8,757.42 of the said principal sum mentioned in said prom- 
issory note and in the said mortgage has been paid, but that there 
still remains due and unpaid the balance of 811, 242.58 of said prin- 
cipal; that there further remains due and unpaid interest up to the 
30th of April, 1881, amounting to $4,563.57, this, with the — 
of principal still due and unpaid, making the sum of $15,606.57 due 
oak unpaid on the 30th of April, 1881, from said defendant, the 
Willamette Woolen Manufacturing Company, to said plaintiff. 

Further complaining your orator shews unto your honour that the 
plaintiff is now the lawful owner and holder of said promissory note 
and said mortgage; that no proceedings have been had at Jaw or 

otherwise to recover the moneys due on said promissory note 
66 or for any purt thereof. | 
That plaintiff has no plain, adequate, or complete remedy 
at law. 

That the amount in controversy is over $500.00. 

The defendants, W. C. Griswoll, C. A. Reed, Thomas Smith, Seneca 
Smith, W. Lair Hill, H. V. Thompson, and Geo. II. Durham, who 
are partners of the name of Hill, Durham & Thompson: W. S. Ladd 
and A. Bush, who are partners under the name of Ladd & Bush ; 
Andrew Kelly, James W. Nesmith, Thomas A. Mauzev, Ed..Cham- 
berlain, W. G. Woodworth, W. H. Holmes, W. H. Watkinds, Ben. 
Hayden, all claim to have some interest in or upon said property, as 
purchasers, mortgagors, redemptioners, holders of —— or 
otherwise, but that all of said claims are subsequent to your orator’s 
mortgage and subject to the lien thereof. 

That as your orator is informed said Griswold and C. A. Reed 
claim the premises as purchasers; said Thomas Smith, holder of judg- 

ment for $1,029.75 and $175.67 costs, said Seneca Smith of 
67 judgment for $182.50 & $9.25 costs; said Hill, Durham, and 

Thompson of judgment for $9,365.42 & $37.25 costs; said Ladd 
& Bush of judgment for 8324.32 & $43.55 costs, and $308.25 and 
$27.75 costs; said Andrew Keliy of judgment for $477.80 & $9.75 
costs; said J. W. Nesmith of judgment for $500 and $9.73 costs; 
said E. Chamberlain of judgment for $151 & $17.25 costs: said 
Thomas A. Manzey of judgment for 8490 & $9.75 costs; said W. G. 
Woodworth of judgment for $155.52 and $9.75 costs; said W. II. 
Holmes of judgment for $500 & $9.75 costs; said Ben. Hayden of 
judgment for $400 & $9.75 costs; said W. II. Watkinns of judgment 
for $479.00 & $55.15 costs; and a redemptioner from C. A. Reed, 
purchaser at a sale of the U.S. marshal upon a writ of fi. fa. against 
the property of defendant, W. C. Griswold. 

That all of said lien-holders, as your orator is informed, claim 
their lien upon such premises by virtue of judgments recovered 
against said W. C. Griswold and docketed so as to operate as a lien 


against his—Griswold’s—property. 
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That your orator has no full, exact, or specific information 

68 as to said alleged liens other than that all of them are subor- 

dinate to your orator’s mortgage lien; wherefore, in addition 

to the wpe to be hereinafter prayed, your orator now here prays 

that all of the aforenamed parties may be made defendants and re- 

quired to answer this bill and to set out particularly their claims 

upon the said premises, and to show the nature, amount, and char- 
acter of said claim. 

That there are no prior or subsequent encumbrances or liens, 
either by judgments or otherwise, in favor of any other persons other 
than already hereinbefore set forth, upon the aforesaid property de- 
scribed in the mortgage, as your orator is informed and believes. 

Wherefore the plaintiff prays that this honorable court will render 
a decree and judgment against the said defendant, The Willamette 
Woolen Manufacturing Company, for the sum of fifteen thousand 
six hundred and six poi dollars in United States gold coin, with 
interest at the rate of seven per cent. per annum from the 30th day 

of April, A. D. 1881, on $11,242.58 thereof, being the bal- 
69 auce of principal of said promissory note still due and unpaid, 
until payment thereof. 

That this honorable court will decree that said mortgage be fore- 
closed, and that the defendants herein, and all persons claiming 
under them, may be barred and foreclosed of all equity of redemp- 
tion, or other interest in said mortgaged premises, save only the 
statutory right to redeem. 

That the usual decree may be made for the sale of suid premises, 
or so much as may be necessary to pay the same, with costs and dis- 
bursements, by the proper officer of this honorable court. 

That the proceeds of said sale may be applied, first, tothe costs of sale, 
costs and disbursements of the suit, and accruing costs; second, the 
payment of said principal sum and interest prayed for in the former 
averment, and the overplus, if any there be, after making such pay- 
= as aforesaid, be paid on demand to the party or parties entitled 
thereto. 

That the said plaintiff may have judgment and execution 

70 against said defendant, The Willamette Woolen Manufacturing 

Company, for any deficiency which may remain after apply- 

ing all the proceeds of the sale of said premises properly applicable 

— payment of said principal and the interest thereon as afore- 
said. 

That the officer conducting such sale make a deed to the pur- 
chaser, and that said purchaser be let into the possession of the 
premises on production of said officer’s deed therefor. 

That he may have such further and other and general relief in the 
premises as to this honorable court may seem meet and agreeable to 
equity. 

Whereupon, the premises being further considered, and forasmuch 
as there is some doubt as to the true construction of section 411, 
chapter 5, title 4 of the general laws of Oregon in the particular as 
to whether thereunder the aforenamed John F. Miller and William 
C. Griswold should, in their individual right, be made parties de- 
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fendant hereto, inasmuch as their said promissory notes have been 
10— 
71 Your orator prays your honor that if, upon inspection of 
this bill, they shall scem necessary parties, then that proper 
process may issue, and that such other proceedings may be had, so 
as to bring them in before this honorable court as defen ants to this 
your orator’s bill. ; 
EFFINGER anp BOURNE, _ 
Attorneys for Plaintiff. 


Unitep STATES OF AMERICA, 
State of Oregon, County of Metnomah: 


I., Frederick Townsend, being first duly sworn, do say: That the 
3 corporation in the foreging bill of complaint, The Bank of 

ritish Columbia, is a foreign, non-resident corportion; that I am 
the manager and agent of said plaintiff corporation, and that the 
statements made in the foregoing bill of complaint are true, as I 


verily believe. 
FED K TOWNSEND. 


_ Subscribed and sworn to before me this 5th day of May, A. D. 

1881. — 

[NOTARIAL SEAL.] : FRED. V. HOLMAN, 
Notary Public in and for Oregon. 


72 Endorsed: Copy of original bill of complaint, together 

with supplemental bill inserted. Take notice that the within 
is a true copy of the original bill of complaint and the supplemental 
— 1 , and to this I certify. Jonathan Bourne, Jr., of att ys 
or pl'ff. 


DisrRicr OF OREGON, 88: 


I certify that after diligent search and enquiry I am unable to 
find W. C. Griswold and Edward Chamberlain (defendants men- 
tioned in the annexed copy of bill of complaint) within the district 
of Oregon; that I am credibly informed that said Chamberlain is 
now in the State of Texas, and as to said Griswold I am unable to 
learn his whereabouts. 

Portland, Sept. 14, 1881. 

E. S. KEARNEY, 
U. S. Marshal, District of Oregon. 


DIsTRICT OF OREGON, 88 : 


I hereby certify that I have duly served a certified copy of 

73 the “ original bill of complaint, together with supplemental 

bill inserted ” (duly certified to by Jonathan Bourne, Jr., of 

attorneys for ). in suit of The Bank of British Columbia us. The 

Willamette Woolen r et al., upon Ben. Hay- 
ill ment 


den, one of the defendants in said ioned, by delivering 
4—269 


n 
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same to him personally on the 9th day of September, 1881, at Salem, 
in the county of Marion, in said district. 
EDWARD S. KEARNEY, 
L. S. Marshal, 


By WILLIAM S. BARKER, Deputy. 


DisTRICT OF OREGON, 88 : 


I hereby certify that I have duly served a certified copy of the 
“ original bill of complaint, together with supplemental bill in- 
serted” (duly certified to by Jonathan Bourne, Jr., of attorneys for 
l’ff), in suit of The Bank of British Columbia vs. The Willamette 
oolen Manufacturing Company ¢ al., upon Thomas Smith, one 
of the defendants in said bill mentioned, by delivering the same to 
him personally on the 8th day of September, 1881, at The Dalles, in 
the county of Wasco, in said district. 

EDWARD S. KEARNEY, 
U. S. Marshal, 

By JOHN T. STORRS, 


Special Deputy. 


74 UID States or AMERICA, \ as 


District of Oregon, 
To whom it may concern : 


Know ye, that by virtue of the authority in me vested as mar- 
shal of the United States for the district of Oregon I have appointed 
John T. Storrs, of Wasco county, my special deputy, and I do hereby 
depute and authorize him to make due service and return of the 
foregoing and annexed “ copy of original bill of complaint, together 
with supplemental bill inserted,” in suit of The Bank of British Co- 
lumbia vs. The Willamette Woolen Manufacturing Co. ef al., and 
the said service having being duly completed, this appointment to 
term inate. 

Witness my hand, at Portland, in said district, this 6th day of 


September, A. D. 1881. 
E. S. KEARNEY, 
United States Marshal, District of Oregon. 


UnITED STATES OF AMERICA, N 
District of Oregon, 175 

I, John T. Storrs, do solemnly swear that I will faithfully execute 
all lawful precepts directed to the marshal of the United States for 
district of Oregon, under the authority of the United States, and in all 
things well and truly, and without malice or partiality, perform the 
duties of the office of deputy United States marshal for the district 
of Oregon during my continuance in said office and take only law- 


ful fees, so help me God. 
JOHN T. STORRS. 


Subscribed and sworn to before me, this 8th day of September, 


1881. 
[NOTARIAL SEAL. ] J. B. CONDON, 


Notary Public for Oregon. 
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75 Disrnicr OF OREGON, 88: 


I hereby certify that I have — served a certified copy of the 
“original bill of complaint, together with supplemental bill in- 
serted, (duly certified to by Jonathan Bourne, Ju, of att’y for pl' ff), 
in suit of The Bank of British Columbia vs. The Willamette Woolen 
M’f’g Co. et al. upon J. W. Nesmith, one of the defendants in said bill 
mentioned, by delivering same to him personally on the 7th day of 
September, 1881, at Derry, in the county of Polk, in said district. 

E. S. KEARNEY, 
United States Marshal, District of Oregon. 


DistTRIcT OF OREGON, 88: 


I hereby certify that I have duly served a certified copy of the 
“original bill of complaint, together with “een bill in- 
serted.” (duly certified to by Jonathan Bourne, Jr., of att’y for pl'ff), 
in suit of The Bank of British Columbia vs. The Willamette Woolen 

M’f’g Co. et al., upon W. H. Watkinds, W. H. Holmes, T. A. 
76 Mauzey, W. G. Woodworth, Andrew Kelly, and C. A. Reid, 
defendants in said bill mentioned, by delivering same to each 
of them personally on the 7th day of September, 1881, at Salem, in 
the county of Marion, in said district. 
„ E. S. KEARNEY, 
ULS. Marshal, District of Oregon. 


District OF OREGON, 88: 


I hereby certify that I have duly served a certified copy of the 
“original bill of complaint, together with supplemental bill in- 
serted,” (duly certified to by Jonathan Bourne, Jr., of att’y for pl'ff), 
in suit of The Bank of British Columbia vs. The Willamette Woolen 
Manufacturing Company et al., upon Seneca Smith, one of the de- 
fendants in said bill mentioned, by delivering the same to him per- 
sonally on the 7th day of Sept., 1881, at Portland, in the county of 
Multnomah, in said district. 

Dated this 7th day of Sept., 1881. 

EDWARD S. KEARNEY, 
L. S. Marshal, 
By W. 8. WATERS, Deputy. 


77 District OF OREGON, 88: 


1 — certify that I have duly served a certified oop of 
the “ original bill of complaint, together with supplemental bi Fi- 
serted,” duly certified to by Jonathan Bourne, Jr., of att’ys for pl'ff., 
in suit of the Bank of British Columbia vs. The Williamette Woolen 
M’f'g Co. et al. upon W. S. Ladd and II. Y. Thompson, defendants in 
said bill mentioned, by delivering the same to each of them person- 
ally on the 6th day of September, 1881, at Portland, in the county 


of Multnomah, in said district. 
E. S. KEARNEY, 
United States Marshal, District of Oregon. 
Endorsed : Marshal's return of service of copy of original bill of 
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complaint, with supplemental bill inserted.” Returned and filed 
— 14, 1881. R. H. Lanison, clerk, by P. Leonard, deputy 
clerk. 


78 And afterwards, to wit, on the 19th day of September. 1881, 
there was duly filed in said court an affidavit for publication 
of summons in words and figures as follows, to wit: 


79 Affidavit for Publication of Summons. 
In the Circuit Court of the United States for the District of Oregon. 


Bank OF BritisH CoLuunlA, Plaintiff, 
v8. 
THE WILLIAMETTE WOOLEN MANUFACTURING Company et al., De- 
fendants. 


UNITED States oF AMERICA, \ ne 
District of Oregon.. 


Frederick Townsend, being duly sworn, says: That he is the duly 
appointed agent and manager of the Bank of British Columbia, the 
plaintiff in the above-entitled suit; that the supplemental bill of 
complaint in said suit was filed with the clerk of said court on the 
5th day of September, A. D. 1881, and summons thereupon issued ; 
that said suit is brought to foreclose a certain mortgage duly filed 
and recorded in Marion county records book of mortgages No. (7) 
seven, pages 613-619, on the 3 Ist day of August, A. D. 1875, given 
by the Williamette Woolen Manufacturing Company to the Bank of 
British Columbia to secure the payment of a certain promissory 
note for $20,000.00 from said def’t, The Williamette Woolen Manufac- 

turing Company, to this plaintiff, The Bank of British Co- 
80 lumbla, and dated at Salem, Oregon, on the 23d day of August, 

1875, payable on the Ist day of August, 1879, with interest 
payable quarterly at the rate of seven per cent. per annum until 
paid. That there still remains due and unpaid $11,242.58 of said 
principle, together with interest amounting on the 30th day of April, 
1881, to $4,363.93, making in all the sum of $15,606.51 still due and 
unpaid on the 30th day of April, 1881. The cause of suit is fully 
set forth in the verified bill of complaint with supplemental bill in- 
serted on file herein. 

That William C. Griswold claims the premises described in the 
above-herein referred to mortgage as a purchaser, add that Ed. 
Chamberlin claims to have some interest in and upon said property 
as a judgment creditor of Griswold’s; hence both have been made 
partied-defendants in the above-entitled suit. 

That said defendants, W. C. Griswold and Ed. Chamberlin, reside 
out of this State, and cannot, after due diligence, be found therein, 
and this affiant in support thereof states the following facts and cir- 
cumstances : 

That affiant, for the purpose of finding said defendants and ascer- 
taining their place of residence, has made due and diligent inquiry 
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of and among the relations, former neighbors, friends, and 
81 business acquaintances, and can gain no definite information 
in rd to their present residence or post-office address, 
other than that they do not now reside in the State. 
That affiant has made diligent inquiry to find said defendants, 
but cannot, after due diligence, find them within this State. 
That this affiant therefore says that personal service of said sum- 
mons cannot be made on said defendants, Griswold and Ed. Cham- 
berlin, and prays for an order that service of the same may be made 


by the publication thereof. 
FREDERICK TOWNSEND. 


Subscribed and sworn to before me, this 19 day of September, A. 


D. 1881. 
[SEAL. ] JONATHAN BOURNE, In., 


Notary Public for and in Oregon. 


Endorsed: Filed Sept. 19th, 1881. R. H. Lamson, clerk, by P. 
Leonard, deputy clerk. 


82 And afterwards, to wit, on 19 day of September, 1881, there 
vas duly filed in said court an “ order for publication of sum- 
mons,” in words and figures as follows, to, wit: 


83 Order of Publication of Summons, 


In the Circuit Court of the United States for the District of Oregon. 


Bank oF BritisH CuLUMBIA, Plaimziff, 
18. 
Tak WILLAMETTE WOOLEN MANUFACTURING Company, Defendants. 


Now this day comes the plaintiff by Mr. Jonathan Bourne, Jr., of 
counsel, and moves the court for an order requiring the defendants, 
William C. Griswold and Ed. Chamberlain, to appear and plead, 
answer or demur to the bill of complaint, with supplemental bill 
inserted, herein; and it appearing to the court from the bill of com- 

laint. with supplemental bill inserted, herein, and the affidavit of 
Frederick Townsend, agent and manager of the said plaintiff, the 
Bank of British Columbia, now herein filed, that this suit is brought 
to enforce a claim against certain lands, water rights, and ease- . 
ments, situate in this district, and that said defendants, W. C. Gris- 
wold and Ed. Chaimberlain, are not inhabitants of nor found within 
the district of Oregon, and have not voluntarily appeared in this 
suit, and that their place of residence is unknown. It is ordered 
that the service of the summons in this suit be made upon the de- 
fendants, W. C. Griswold and Ed. Chamberlain, by publication 
thereof in “The Daily Morning Standard,” a newspaper published 
at the city of Portland, county of Multnomah, and State of Oregon, 
hereby designated as the newspaper most likely to give notice to 
said defendant; that such publication be made at least once a week 


for six weeks. 
DEADY, J. 
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Endorsed : “Order for publication of summons.” Filed Septem- 
ber 19, 1881. R. H. Lamson, clerk, by P. Leonard, deputy clerk.” 


83} And afterwards, to wit, on the 21 day of October, 1881, 
there was duly filed in said court a stipulation, in words and 
figures as follows, to wit: 


84 In the Cireuit Court of the United States for the District of 
Oregon. 


Tue BANK or BritisH CotumsiA, Plaintiff, 


v8. 
THE WILLAMETTE WooLeN Manr. Co. et al., Defendants. 


This memorandum, made this 21st of October, A. D. 1881, by the 
plaintiff corporation 2 by Mr. Jonathan Burns, of solicitors 
for p'ff, and by the defendant corporution, the W. W. M. Co., ap- 
pearing by Mr. Geo. H. Burnett, of solicitors for said def’t corpora- 
tion. Witnesseth that it is hereby stipulated and agreed that 
whereas the said def’t corporation did on the — day of July, 1881, 
duly file its answer to the original bill of complaint and present 
therein the question now here by this stipulation to be tendered for 
adjudication, and whereas the plaintiff corporation did duly file ex- 
ceptions thereto, but did on the next following rule day file a supple- 
mental bill of complaint, a copy of which was duly had by the said 
def’t corporation. And whereas there has been no answer or other 
pleading filed since by said defendant corporation. 

Now, therefore, it is hereby specially stipulated and agreed that 
there may be presented to the court this day and decided this — 

the following question, the same being the only matter in 
85 deſence or avoidance to be tendered by said defendant corpo- 

ration, viz., as to whether the right of the defendant, the Wil- 
lamette Woolen Manufacturing Company, arising under section five 
of the act of December 17, 1856, of the Territorial Legislature of Or- 
egon, as modified by the other sections of said act, was the personal 
and exclusive franchise of said corporation, and whether the same 
could be sold, aliened, or mortgaged by the said corporation to any 
other person. 

Now then, in the present state of the pleadings, this matter and 
question may and shall be passed and decreed upon and determined 
between the parties hereto, the holding upon and determination 
thereof to have just the legal effect, and no more nor. less, than if 
the pleadings were now in such formal condition as regularly and 
rightfully they should be in order to present for determination the 
said questions. 


(S’p’d) JONATHAN BOURNE, In., 
4 Solicitors for N.,. 
(S’p’d) GEO. H. BURNETT, 
Of Defendants’ Solicitors. 


Endorsed: “Stipulation. Filed October 21,1881. R. H. Lamson, 
clerk, by P. Leonard, deputy clerk.” 
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86 And afterwards, to wit, on Friday, the 21 day of October, 
1881, the same being the 17th judicial day of the lar Oc- 
tober term of said court—present : The Honorable Matthew P. Deady, 
United States district judge presiding—the following proceedings were 
had in said case, to wit: 


87 In the Circuit Court of the United States for the District of 
Oregon. 


THe Bank oF Britisu CoLuMBIA 
v8. No. 745. 
THe WILLAMET WooLEN MANUFACTURING CoMPANY. 


Ocronkn 21, 1881. 


Now, at this day, comes the complainant, Mr. Jonathan Bourne, 
Jr., and Mr. W. H. Effinger, of counsel, and the defendant by Mr. 
George H. Burnett, of counsel, and this cause comes on to be heard 
upon the pleadings, and is argued by counsel and submitted to the 

court, who will advise thereof. 
88 And afterwards, to wit, on Saturday, the 22 day of Octo- 
ber, 1881, the same being the 18th judicial day of the regular 
October term of said court—present, the Honorable Matthew P. 
Deady, United States district Judge presiding—the following pro- 
ceedings were had in said case, to wit: 


89 In the Circuit Court of the United States for the District of 
Oregon. ) 


Bank OF Britiso CoLuMBIA 
a v8. No. 745. 
THE WILLAMETTE WOULEN MANUFACTURING CoMPANY. 


OcToBER 22, 1881. 


This cause comes on this — by consent and by stipulation, and 
the def i corporation, The Willamette Woolen Manuſacturing Com- 
pany, waiving all other defenses, pleas, and answers, &c., tenders for 
adjudication and determination the contention presented by its an- 
swer to the original bill of complaint, which is that The Willamette 
Woolen Manufacturing Company could not sell or mortgage the 
franchises upon it conferred by the Territorial Legislature of the . 
Territory of Oregon, in the act entitled: “ An act to incorporate the 
Willamette Woolen Manufacturing Company,” passed and approved 
on the 17th day of December, A. D. 1856, the plaintiff appearing by 
Mr. Jonathan Bourne, jr., of solicitors, and the deft. by Mr. George 
H. Burnett, of solicitors. Upon argument by counsel and upon full 
consideration, the court doth adjudge and find that the defend- 
90 ant corporation, The Willamette Woolen Manufacturing Coin- 
pany did have full authority and power to make and execute 
the ner ays now here sought to be foreclosed, and that it conferred 
upon the plaintiff corporation, by suid mortgage, a lien upon all its 
right and power under said Territorial act, to take water from the 
Santiam river in upon its franchise touching the taking, carryin 
and using of said water and all the rights, privileges — uses inci- 
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dent thereto. And it appearing to the court that there is now due 
and payable from the defendant, The Willamette Woolen Manufact- 
uring Company the sum of $15,606.51, with interest at the rate of 
seven per cent. per annum from the 30th day of April, A. D. 1881, 
on $11,242.58, until payment to the plaintiff. It is therefore ad- 
judged, ordered, and decreed, that the defendant, The Willamette 
oolen Manufacturing Company, do pay unto the plaintiff the said 
sum of money, ther with its costs and disbursements, within 
thirty days next following the date hereof, and that in default of 
such payments, then it is ordered and decreed that the said 
91 mortgaged er- or a competent part thereof be sold ac- 
| cording to law by the master, and that the money to arrive 
by such sale be applied in payment of what shall appear to be due 
to the plaintiff for principal, interests, and costs, as aforesaid, and be, 
in the meantime, paid into the bank to the credit of this cause, and 
that the said defendants be barred and foreclosed forever of all claim 
or claims and equity of redemption to and in said premises, save as 
in so far as under the statute of Oregon it may have the same. 
(Signed) LORENZO SAWYER, 
Circuit Judge. 
92 And afterwards, to wit, on the 5 day of December, 1881, 
the same being in vacation, the following proceedings were 
had in said case, to wit: 


93 In the Circuit Court of the United States for the District of 


Oregon. 
Bank OF BRrrisn CoLuMBIA 


v8. ö No. 745. 
Tux WILLAMETTE WOOLEN MANUFACTURING CoMPANY et al. 


DecemBEr 5, 1881. 


Now at this day comes the complainant by Mr. W. H. Effinger, of 
counsel, and moves for a decree pro confesso against all of the de- 
fendants herein, except the defendant, the Willamette Woolen Manu- 
facturing Company, and it appearing that said defendants, W. C. 
Griswold, C. A. Reed, Thomas Smith, Seneca Smith, W. Lair Hill, 


H. V. Thompson, and Geo. H. Durham, who are parties under tlie 


name of Hill, Durham, & Thompson, W. S. Ladd, and A. Bush, who 
are partners under the name of Ladd and Bush, Andrew Kelly, 
James W. Neswith, Thomas A. Mauzey, Ed. Chamberlain, W. G. 
Woodworth, W. H. Holmes, W. H. Watkinds, and Ben. Hayden 
were duly served with process herein, and that they have fuiled to 
file any answers, demurrer, or other plea herein within the time pre- 
scribed by law and the rules of this court, it is therefore 
94 ordered and adjudged that the bill herein be, and the same is 
hereby taken as confessed by said last-named defendants. 
95 And afterwards, to wit, on Friday, the 3d day of February, 
1882, the same being the 47th judicial day of the lar Oc- 
tober term of said n the Honorable Matthew P. Deady, 
United States district judge presiding the following proceedings 
were had in said case, to wit: 


» 


Witt ne., 1.— 


* oe -. 
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96 In the Circuit Court of the United States for the District of 
Oregon. 


THE Bank or Britisn CoLumbBIa i 
v8. No. 745. 
THE WALLAMET WOOLEN MANUFACTURING Company ef al. 


Fepruary 3, 1882. 


Now at this day comes the complainant, by Mr. W. H. Effinger, 
of counsel, and moves the court for a decree against the defendants, 
W. C. Griswold, C. A. Reed, Thomas Smith, Seneca Smith, W. Lair 
Hill, H. Y. Thompson, and George H. Durham, who are partners 
under the firm name of Hill, Durham & Thompson; W. S. Ladd 
and Ashael Bush, who are partners under the firm name of Ladd 
and Bush; Andrew Kelly, James W. Nesmith, Thomas A. Mauzey, 
Edward Chamberlain, W. G. Woodworth, W. H. Holmes, W. 
Watkinds, and Benjamin Hayden; and it appearing to the court 
that a decree pro confesso was entered herein against said last above- 
named defendants on the fifth day of December, one thousand eight 
hundred and eighty-one, more than thirty days prior to this date, 

and that they nor either of them have not filed any plea, 
97 demurrer or answer to the bill of complaint herein, it is — 

that said bill be and the same is hereby taken as confessed by 
said last above-named defendants, and a decree foreclosing the lien of 
complainants’ said mortgage and directing said mortgaged property to 
be sold to satisfy the same, having heretofore been pronounced against 
the defendant, the Wallamet Woolen — are Company, the 
same here now being referred to and as to suid defendant made a part 
hereof, it is ordered that Mr. William B. Gilbert, master in chancery, 
do proceed to sell the real estate and water rights set out and de- 
seribed in the bill, at public sale, at the court-house door, in the city 
of Salem, Marion county, Oregon, where said real estate is situate, 
to the highest and best bidder, for cash, in manner and form as on 
a sale made under an execution at law, and that the proceeds arising 
from such sale be brought into court for distribution according to 
the rights of the parties herein. 

(Signed) DEADY, J. 


98 And afterwards, to wit, on the 10 day of April, 1882, there 
was duly filed in said court a master’s report of sale and dis- 
tribution, in words and figures as follows, to wit: 
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99 Report of Sale and Distribution. 
In the Circuit Court of the United States for the District of Oregon. 


THe Bank or British Col UuniA, Complainant, 
us. 

THE WILLAMETTE WooLEN MANUFACTERING Company, W. C. Gris- 
wold, C. A. Reed, Thomas Smith, Seneca Smith, W. Lair Hill, H. 
Y. Thompson, Geo. H. Durham, W. S. Ladd, Ashsel Bush, An- 
drew Kelly, Jas. W. Nesmith, Thomas A. Mauzy, Edward Cham- 
berlain, W. G. Woosworth, W. H. Holmes, W. B. Watkinds, and 
Benjamin Hayden, Defendant. 


To the honorable judges of the circuit court of the United States for 
the district of Oregon: 


In pursuance of the decrees made and entered in the above-enti- 
tled cause upon the twenty-second day of October, 1881, and the 
third day of February, 1882, I, W. B. Gilbert, the master in chan- 
cery of said court, do now respectfully report that, in accordance 
with said decrees, I advertised the premises mentioned in said de- 
crees for sale at public auction, in manner and form as upon a sale 
upon execution, and — to said sale advertised the time and 
place of holding said sale once in each week for four successive 
weeks, by causing a notice containing the title of said cause, the 
names of the parties thereto, and the name of the court wherein said 
cause was pending, and describing said premises, and stating that I 
would sell the same in pursuance of said decree, on Friday, the 
thirty-first day of March, A. D. 1882, at the hour of eleven o'clock 
in the forenoon of that day, at the door of the court-house of Marion 
county, at Salem, in said county of Marion, State of Oregon, at 
public auction, subject to redemption, to the highest bidder for cash, 
to be published for four successive weeks, to wit, four times in the 
Oregon Weekly Statesman, a newspaper printed and published every 
Friday in the city of Salem aforesaid, and in general circulation 
throughout said county and State; the date of the first paper con- 
taining said notice was the third day of March, 1882, and the date 
of the last paper containing said notice was the 24th day of 
March, 1882, and also by posting four weeks prior to said day of 
sale printed copies of said notice in three of the most conspicuous 
places in said county, a printed copy of which notice, so published 

and posted, is hereiv attached, marked Exhibit“ A.” 
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100 Exursit “A.” 
Master's Sale. 
In the Circuit Court of the United States for the District of Oregon. 


Tse Bank oF BritisH Col. UuniA, Complainant, 


08. 

THe WILLAMETTE WooLEN MANUFACTURING Company, W. C. Gris- 
wold, C. A. Reed, Thos. Smith, Seneca Smith, W. Lair Hill, H. 
V. Thompson, Geo. H. Durham, W. S. Ladd, Asahel Bush, An- 
drew Ke ly, James W. Nesmith, Thomas A. Mauzy, Edward 
Chamberlain, W. G. Woodworth, W. H. Holmes, W. H. Watkinds, 
and Benjamin Hayden, Defendants. 


Notice is hereby given that in pursuance of decrees of said court 
in the above-entitled cause made and entered on the twenty-second 
day of October, 1881, and the third day of February, 1882, I, Wm. 
B. Gilbert, the master in chancery of said court, will proceed to sell 
at public auction to the highest bidder, for cash in hand, subject to 

emption, at the front door of the court-house of Marion county, 
at Salem, in the county of Marion and State of Oregon, on Friday, 
the 31st day of March, 1882, at the hour of eleven o’clock in the 
forenoon, all the right, title, and interest which the said defendants 
or either of them had upon the 24th day of August, 1875, or have 
since acquired, in and to the following-described real property in 
the county of Marion and State of Oregon, to wit: That parcel of 
land upon which the mill property of said Willamette Woolen Man- 
ufacturing Company stands, bounded as follows: Beginning at a 
int in the west side of Broadway, between North Salem and Sa- 
em, said point beirg three hundred and thirty-four feet southerly 
from the south side of Mill street, in North Salem, and one hundred 
and sixty-nine feet southerly from the southeast corner of Hutton’s 
lot; running thence north seventy-one degrees west four chains and 
ninety-four links; thence north nineteen degrees east fifty-eight 
links; thence north seventy-one degrees west sixty-four and one- 
half links; thence south forty-nine degrees and forty-one minutes 
west about six chains and ninety-four links to the point of intersec- 
tion with the northeast boundary line of the Willson land claim; 
thence south seven degrees and thirty minutes east four chains and 
three links to the point of intersection with a line bearing north 
seventy-one degrees west, being two chains and sixty-five links in 
length and the most southerly boundary line in the land conveyed 
by J. B. McClane and wife to said company, recorded in book No. 
ten of records of deeds of said Marion county, page six hundred and 
sixteen; thence south seventy-one degrees east two chains and 
sixty-five links; thence north forty-nine degrees and forty minutes 
east eight chains and fifty-two links; thence north nineteen degrees 
east two chains and thirty-eight links to the place of beginning ; 
also, all the machinery, tools, implements, utensils, and things what- 
soever used in or about the factory building situate in said premises 
or in any way appurtenant thereto, and all buildings thereon or 
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connected therewith ; also, the power to bring water from the San- 
tium river to any place or places in or near Salem through the val- 
ley or channel of Mill creek, and for such purposes to enter upon 
lands and upon said creek and do all things proper and suitable for 
a safe and economical conveyance of water as aforesaid; also, the 
exclusive right to the hydraulic powers and privileges created by 
the water from the Santiam river; also, all the rights and powers of 
said Willamette Woolen Manufacturing Company in and to the 
water rights, powers, and privileges obtained under its charter or 
articles of incorporation, including all rights and property of kin- 
dred character acquired by said company in any way or from any 
person since the incorporation aforesaid ; also, that tract of realt 

‘upon which said 2 had upon said 24th day of August, 1875, 
a sash factory, and bounded and described as fo lows: Beginning at 
a point on the east line of Liberty street, in said city of Salem, two 
hundred and sixty-four feet northerly from the northwest corner of 
block twenty-six in said city; running thence at right angles with 


said east line of Liberty street in an easterly direction three hun- 


dred and forty-six and one-half feet to the west line of High street, 
if extended ; thence southerly along the west side of High street so 
extended two hundred and sixty-four feet to the northeast corner of 
said block ; thence easterly at right angles with the last-named line 
ninety-nine feet to the east line of High street; thence. northerly 
along the east line of High street to the south bank of the mill-race, 
through which the water from Mill creek is conducted to the sash 
factory ; thence easterly along the south bank of said race to the 
margin of the water in the pond at the head of said race; thence 
up the margin of the water in said pond on the south side and by 
the meanderings thereof to a point where the west line of block 
sixty-six, if extended, in a northerly direction, would intersect Mill 
creek ; thence northerly along said line so extended to the north 
line of the land claim of W. H. Willson; thence westerly along the 
said line last mentioned to the east line of Liberty street extended ; 
thence southerly along said street so extended to the place of begin- 
ning, together with the appurtenances and buildings thereon situate, 
and all machinery therein or attached thereto or used in connection 
therewith ; also, all the rights and powers of said company in and 
to the water rights and water course and race in said county known 
as the Mill creek or Santiam water course, the same which feeds and 
supplies and furnishes the motive power for the factory of said com- 
pany ; also, all the water of the said stream of water known as Mill 
creek or the Santiam water power, which flows or can flow through 
the same, from the point where said water leaves the Santiam river 
to the point where the same flows into the Willamette river; also, 
all the powers, privileges, and easements held by the party of the 
first part under the deeds of Joseph Watt and Sarah Watt, his wife; 
of John H. Moore and Margaret Moore, his wife; of John D. Boon 
und Martha I. Boon, his wife; of James T. Linch and Mary M. 
Linch, his wife; of Gabriel Brown and Elizabeth Brown, his wife: 
of Henry Foster and Mary Foster, his wife; of Stephen Porter and 
Susan Porter, his wife ; of A. B. Waller, Alvin F. Waller, and Elepha 
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Waller, his wife; also, all the rights and easements of every kind 
and description to or in the waters of Mill creek and the Santiam 
river, together with all rights of way owned by said company as 
appurtenant to or necessary to the use or enjoyment of said rights, 
privileges, and easements in the water aforesaid. 


March 1, 1882. 
WILLIAM B. GILBERT, 
Master in Chancery of the Circuit Court of the United States 
for the District of Oregon. 


That on the said thirty-first day of March, 1882, the day fixed for 
said sale according to said notice, and at the hour named therein, I 
attended at the place of sale mentioned in said notice, and then and 
there offered for sale said premises separately, in the order herein- 
after described, to the highest bidder, for cash, at public auction, 

subject to redemption, and there being no bid offered for any 
101 of said parcels separately, I thereupon offered the whole of 

said property as one entire parcel, and thereupon William 
Reid offered and bid therefor the sum of sixteen thousand dollars, 
and that being the highest bid therefor I accordingly struck off and 
sold the same, subject to redemption, to suid William Reid for said 
sum of sixteen thousand dollars. ‘The said property so advertised 
and sold is described as follows, to wit: All the right, title, and in- 
terest which the said defendants or either of them had upon the 
twenty-fourth day of August, A. D. 1875, or have since acquired, in 
or to the following-deseribed real property, rights, and franchises in 
the county of Marion and State of Oregon, described as follows: 
That parcel of land on which the mill property of said Willamette 
Woolen Manufacturing Company stands, bounded as _ follows. 
Beginning at a point in the west side of Broadway, between 
North Salem pas ew hag said point being three hundred and 
thirty-four feet southerly from the south side of Mill street, in 

North Salem, and 169 feet southerly from the southeast 
102 corner of Hutton’s lot; running thence north seventy-one de- 

grees west four chains and ninety-four links; thence north 
nineteen degrees east fifty-eight links; thence north seventy-one de- 
grees west sixty-four and one-half links; thence south forty-nine de- 
grees and forty-one minutes west about six chains and ninety-four 
links to the point of intersection with the northeast boundary line 
of the Wilson land claim; thence south seven degrees and thirty 
minutes east four chains and three links to the point of intersection 
with a line bearing north seventy-one degrees west, being two chains 
and sixty-five links in length, and the most southerly boundary in 
the land conveyed by J. B. McClane and wife to said company, re- 
corded in book No. ten of records of deeds of said Marion county, 
page six hundred and sixteen; thence south seventy-one degrees 
east two chains and sixty-five links; thence north forty-nine degrees 

and forty minutes east eight chains and fifty-two links; thence 
103 north nineteen degrees east two chains and thirty-eight links 

to the place of beginning; also all the machinery, tools, im- 
plements, utensils, and things whatsoever used in or about the factory 
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building situate in said premises, or in any way appurtenant thereto, 
and all buildings thereon or connected therewith; also the power to 
bring water from the Santian river to pi — or places in or near 
Salem, through the valley or channel of Mill creek, and for such 
purposes to enter upon lands and upon said creek, and do all things 
proper and suitable for a safe and economical conveyance of water 
as aforesaid; also the exclusive right to the hydraulic powers and 
privileges created by the water from the Santiam river; also all the 
rightsand powersof said Willamette Woolen Manufacturing Company 
in and to the water rights, powers, and privil obtained under its 
charter or articles of incorporation, including all rights and property 
of kindred character acquired by said company in any way or from any 
person since the incorporation aforesaid ; also that tract of realty 

104 upon which said company had upon said 24th day of August, 
1875, a sash factory, and bounded and described as follows : 
inning at a point on the east line of Liberty street, in said city 

of Salem, two hundred and sixty-four feet northerly from the north- 
west corner of block twenty-six, in said city, running thence at right 
angles with said east line of Liberty street in an easterly direction 
three hundred and forty-six and one-half feet to the west line of 
High street, if extended; thence southerly along the west side of 
High street, so extended, two hundred and sixty-four feet to the 
northeast corner of said block; thence easterly at right angles with 
the last-named line ninety-nine feet to the east line of High street ; 
thence northerly along the east line of High street to the south 
bank of the mill-race, through which the water from Mill creek is 
conducted to the sash factory; thence easterly along the south bank of 
suid race to the margin of the water in the pond at the head 

105 of said race; thence up the margin of the water in said pond 
on the south side and by the meanderings thereof to a point 

where the west line of block sixty-six, if extended in a northerly 
direction, would is:tersect Mill creek ; thence northerly along said 
line so extended to the north line of the land claim of W. H. Wil- 
son; thence westerly along the said line last mentioned to the east 
line of Liberty street extended; thence southerly along said street 
so extended to the place of beginning, together with the appurte- 
nances and buildings thereon situate, and all machinery therein, 
or attached thereto, or used in connection therewith ; also, all the 
rights and powers of said company in and to the water-rights and 
water-course and race in said county, known as the Mill creek or 
Santiam water courses, the same which feeds and supplies and fur- 
nishes the motive power for the factory of said company; also, all the 
waters of the said stream of water known as the Mill creek or the San- 
tiam water power, which flows or can flow through the same 

106 from the point where said water leaves the Santiam river to 
the point where the same flows into the Willamette river; also, 

all the powers, privileges, and easements held by the party of the 
first part under the deeds of Joseph Watt and Sarah Watt, his wife ; 
of John H. Moore and Margaret Moore, his wife; of John D. Boon 
and Martha I. Boon, his wife; of James T. Linch and Mary M. 
Linch, his wife; of Gabriel Brown and Elizabeth Brown, his wife; 
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of Henry Foster and Mary Foster, his wife; of Stephen Porter and 
Susan Porter, his wife; of A. B. Waller, Alvin F. Waller, and Ele- 
ha Waller, his wife; also, all the rights and easements of every 
kind and description to or in the waters of Mill Creek and the San- 
tiam river, together with all rights of way owned by said company 
as appurtenant to or necessary to the use or enjoyment of said rights, 
privileges, and easements in the water aforesaid. 
And I further report that I have distributed the proceeds of said 
sale as follows, to wit: I have paid for publication of said notice 
107 in said newspaper the sum of thirty dollars, for which I file 
voucher marked Exhibit “B.” I have retained the sum of 
two hundred dollars, my fees and commissions herein, and it being 
= to me by the written assignment of said complainant to sai 
Villiam Reid of the decrees above mentioned and all rights there- 
under that the said William Reid is substituted to the rights of the 
‘complainant herein, and is entitled to receive the remainder of the 
proceeds of said sales, I have therefore paid to said William Reid 
the remainder of said proceeds, to wit, the sum of fifteen thousand 
seven hundred and seventy dollars, said sum being not sufficient to 
satisfy the amount adjudged in said decree to be due the complain- 
ant, and I file as vouchers therefor the receipt of said William Reid, 
3 Exhibit C,“ and said assignment of decrees marked Ex- 
ribit “ D.“ a | 


Resume. 
— m ik .. 816,000 00 
Cost of advertising notice g- 30 00 
Commissions of masterrk. 200 00 
Amount paid on decreee......---.------ 5,770 000 
$16,000 00 
— — $16,000 00 


108 Portland, Oregon, April 10th, 1882. 
Respectfully submitted. 
WM. B. GILBERT, 


Master in Chancery of the Circuit Court 
of the United States for the District of Oregon. 


Exmmr“ B.“ 


SaLeM, Orecon, April 8, 1882. 
Received of W. B. Gilbert, master in chancery. of the circuit court 
of the United States for the district of Oregon, the sum of thirty 
dollars in full of advertising a notice of sale of property in the case 
of The Bank of British Columbia, complainant, vs. The Willamette 
Woolen Manufacturing Co. et al., def ts. 
W. H. ODELL, per B. 


Exninrr C.“ 


PorTLAND, On., April 14, 1882. 
Received from W. B. Gilbert, Esq., as proceeds of master’s sale 
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made by him, the sum of fifteen thousand seven hundred & seventy 
dollars towards payment of judgment obtained against the Willa- 
mette Woolen’ Manufacturing Company in the suit of the 
109 Bank of British Columbia vs. said company. 
(S’g’d) WILLIAM REID. 
$15,770.00. 


Exuisit “ D.“ 
In the Circuit Court of the United States for the District of Oregon. 


Tue Bank or BritisH CoLUxnIA, Pl'ff, 


v8. 
THE WILLAMETTE WooLEN MANUFACTURING Company, Def’ts. 


This is to certify that William Reid, Esq., of the city of Portland, 
State of Oregon, purchased and had assigned to him for the sum of 
six thousand dollars the mortgage given by the Willamette Woolen 
Manufacturing Company at Salem, Oregon, to the Bank of British 
Columbia, Portland, Oregon, and is now the holder and owner of 
said mortgage, and has been since the — day of August, A. D. 1881. 

EFFINGER anp BOURNE, 
Att ys for Bank of British Columbia. 


110 Endorsed : Master's report of sale and distribution. Filed 
April 10, 1882. R. H. Lamson, clerk.” 


111 And afterwards, to wit,on Wednesday, the 21 day of June, 

1882, the same being the 35th judicial day of the regular April 
term of said court—present: the Honorable Matthew P. Deady, United 
States district judge, presiding, the following proceedings were liad 
in said case, to wit: 


112 In the Circuit Court of the United States for the District of 
Oregon. June 21, 1882. | 


Tue BAxk or BRrrisn Col. vunlA, Plaintiff, 
us. 
THE WILLAMETTE Wool EN MANUFACTURING Cour xx, 
W. C. Griswold. C. A. Reed, Thomas Smith, Seneca 
Smith, W. Lair Hill, George H. Durham, W. S. Ladd, F No. 745. 
Ashael Bush, Andrew Kelly, James W. Nesmith, Thomas 
A. Mauzey, Edward Chamberlain, W. G. Woodworth, 
W. H. Holmes, W. H. Watkinds, Benjamin Hayden, 
and H. Y. Thompson, Defendants. : 


Now, at this day, this cause comes on to be heard on the report of 
the master of the sale of real property by him made, pursuant to the 
decree entered in this cause on the twenty-second day of October, eigh- 
teen hundred and eighty-one; and the complainant, appearing by 
Mr. Jonathan Bourne, Jr., of counsel, and the defendants not a 
pearing, and it appearing to the court that said report was filed in 
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this court on the tenth Jay of April, eighteen hundred and 
113 eighty-two, more than thirty days prior to the first Monday 

of the present month, and that no objections or exceptions 
have been filed thereto; and it further appearing to the court that 
the proceedings of said master, and the sale by him made of the 
real property in the bill mentioned, are in accordance with the de- 
cree in this cause, entered on the twenty-second day of October, 
eighteen hundred and eighty-one: It is ordered, adjudged, and de- 
creed that the proceedings and sale of said master be in all things 
confirmed and ratified, and that the said master make, execute, and 
deliver to the purchaser at such sale, or to his assignee, a convey- 
ance of the 3 roperty aforesaid, conveying all the right, title, 
and interest which the defendant, “The Willamette Woolen Manu- 
facturing Company,” had in or to the premises so sold, on the 
twenty-fourth day of August, eighteen hundred and seventy-five, 
the date of the execution by it of the mo e set forth in the bill 
herein, and all the right, title, and interest that the remainder of said 

defendants, or any of them, may have acquired in or to said 
114 real property since said date last mentioned; and it is further 

ordered, that the defendants, or any of them who may be in 
the possession of said premises, or of any part thereof, or any person 
‘who may have come into ion under them, or any of them, pend- 
ing this suit, deliver up the possession thervof to said purchaser, or to 


his assignee, on demand. 
(Signed.) DEADY, In., 


115 And afterwards, to wit, on the 28 day of February, 1883, 
there was duly filed in said court a petition for an appeal in 
words and figures as follows, to wit: 


116 In the Circuit Court of the United States for the District of 
Oregon. 
Tux Bank or Bnrrisn CotumBra, Complainant, 
v8. 

Tue WILLAMETTE WooLEN MANUFACTURING Company, W. C. Gnis- 
wold, C. A. Reed, Thomas Smith, Seneca Smith; W. Lair Hill, H. 
Y. Thompson, and Geo. H. Durham, partners under the name of 
Hill, Durham, and Thompson; W. S. Ladd and A. Bush, partners 
under the name of Ladd and Bush; Andrew Kelly, James W. 
Nesmith, Thomas A. Mauzey, E. C. Chamberlain, W. G. Wood- 
worth, W. H. Holmes, W. H. Watkinds, and Ben Hayden, Defend- 
ants. 


Now comes the defendant, The Willamette Woolen Manufacturin 
Company, above named, and prays this honorable court for the al- 
lowence of an appeal in the above-entitled case to the Supreme Court 


of the United States. 
— GEORGE H. WILLIAMS, 
Att y for Def t, Willamette Woolen Manufacturing Company. 


Endorsed : “ Filed February 28, 1883. R. H. Lamson, clerk, by 
G. G. _ — 2 deputy clerk. 
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117 And afterwards, to wit, on bergen the 28 day of Feb- 
ruary, 1883, the same being the 79th judicial day of the regu- 
lar October term of said court—present the Honorable Matthew P. 


Deady, United States district judge, presiding—the following proceed- 


ings were had in said case, to wit: 


118 In the Circuit Court of the United States for the District of 
Oregon. February 28, 1883. 


Bank OF BritisH COLUMBIA 
v8. No. 745. 
Tax WILLAMETTE WOOLEN MANUFACTURING ComPaNny etal. 


Now at this day comes the above-named defendant, the Willamet 
Woolen Manufacturing Company, by Mr.George H. Williams, of coun- 
sel, and prays the court for the allowance of an appeal of said cause 
to the Supreme Court of the United States; whereupon it is ordered 


that said prayer be, and the same hereby is, allowed. 
(Signed) DEADY, J. 


119 And afterwards, to wit, on the 1 day of March, 1883, 
there was duly filed in said court a bond for appeal in words 


und figures as follows, to wit: 


120 Bond for Appeal. 
In the Circuit Court of the United States for the District of Oregon. 


Tux Bank or BritisH Cotumsia, Complainant, 
va. : 

Tue WILLAMETTE WOOLEN MANUFACTURING CourAAr, W. C. Gris- - 
wold, C. A. Reed, Thomas Smith, Seneca Smith; W. Lair Hill, H. V. 
Thompson, and Geo. H. Durham, partners under the name of 
Hill, Durham & Thompson; W. S. Ladd, and A. Bush, partners, 
under the name of Ladd & Bush; Andrew Kelly, James W. Ne- 
smith, Thomas W. Mauzey, Ed. Chamberlain, W. G. Woodworth, 
W. H. Holmes, W. H. Watkinds, and Ben Hayden, Deſendants. 


Know all men by these present that we, Charles P. Church and 
H. B. Oatman, of Portland, Oregon, are held and firmly bound 
unto The Bank of British Columbia, the above- named complainant, 
in the sum of one thousand dollars, to be paid to the said Bank of 
British Columbia, its successurs or assigns, to which payment, well 
and truly to be made, we bind ourselves, and each of us, jointly and 

severally, and our and each of our heirs, executors, and 
121 administrators, firmly by these presents. 
Sealed with our seals and dated this 28th day of Febuary, 
A. D. 1883. 

Whereas the above-named Willamette Woolen Manufacturin 
Company has taken an appeal to the Supreme Court of the Unit 
States to reverse the decree rendered in the above-entitled suit by 
the circuit covrt of the United States for the district of Oregon, on 
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the 22d of October, A. D. 1881. Now, therefore, the condition of 
this obligation is such that if the above-named Williamette Woolen 
Manufacturing Company shall prosecute its said appeal with effect, 
and answer all costs and damages if it shall fail to make good its 
— then this obligation shall be void; otherwise to remain in full 


orce and effect. 
(Sg d) CHAS. P. CHURCH. [seat 
H. B. OATMAN. SEAL 


Sealed and executed in presence of— 


H. Y. THOMPSON. 
J. R. BALDWIN. 


DisTRICT OF OREGON, \ * 
Multnomah County, ; 


122 We, Chas. P. Church and H. B. Oatman, of the city of Port- 

land, Oregon, who have executed the —— bond, say, 
and each for himself says: That I am a resident of the city of Port- 
land, in the State and district of Oregon, and a freeholder of said 
county and State; and am worth thé,sum of one thousand dollars 
over and above my just debts and liabilities and exclusive of prop- 


erty exempt from execution. 
S’g’d) CHAS. P. CHURCH. 
H. B. OATMAN. 


— and sworn to before me this Ist day of March, A. D. 


[NoraRy sEAL.] H. Y. THOMPSON, 
Notary Public for the State of Oregon. 


Endorsed: “ Bond on appeal. Approved March 1, 1883. Mat- 
thew P. Deady, district judge. Filed March 1, 1883. R. H. Lamson, 
clerk, by G. G. Gammans, deputy clerk.” 


123 And afterwards, to wit, on the 2 day of March, 1883, there 
was duly filed in said court a citation, in words and figures 
as follows, to wit: 


al aa 


44 THE WILLAMETTE WOOLEN MANUFACTURING CO. vs. 


124 Citation. 
In the Supreme Court of the United States. 
In the Circuit Court of the United States for the District of Oregon. 


THE Bank oF BritisH CoLuunIA, Complainant, 
v8. 

THE WILLAMETTE WOOLEN MANUFACTURING Company, W. C. GRIS- 
wold, C. A. Reed, Thomas Smith, Seneca Smith, W. Lair Hill, 
H. Y. Thompson, and George H. Durham, partners under the 
the name of Hill, Durham & Thompson; W.S. Ladd and A. Bush, 

rtners under the name of Ladd & Bush; Andrew Kelly, James 

. Nesmith, Thomas A. Mauzey, Ed. Chamberlin, W. G. Wood- 
eres W. H. Holmes, W. H. Watkinds, and Ben. Hayden, de- 
endants. 


By the honorable Matthew P. Deady, one of the judges of the circuit 
court of the United States for the district of Oregon. 


The United States of America, greeting, to the Bank of British 
Columbia, and to William H. Effinger, Esq., counsel and statutory 
attorney for said bank : : 


125 Whereas the Willamette Woolen Manufacturing Company 
has lately appealed to the Supreme Court of the United 
States from the decree rendered by the above-entitled circuit court 
in the above-entitled case on the 22d day of October, 1881, in favor 
of the said Bank of British Columbia, the other of the above-named 
defendants severing and declining to appeal, and has filed the se- 
curity required by law, you are, therefore, hereby cited to appear 
before the said — —— Court, at the city of Washington, on the 
second Monday of October next, to do and receieve what may apper- 
tain to justice to be done in the premises. 
Given under my hand, at the city of Portland, in the district of 
Oregon, this first day of March, A. P. 1883. 
MATTHEW P. DEADY, 
District 


Judge. 
126 District or OREGON, 3: 


I, Wm. H. Effinger, of counsel for the above-named Bank of Brit- 
ish Columbia, a foreign corporation, & its attorney in the State of 
Oregon, appointed unde- sec. 8 of er ed 24 ‘of the miscellaneous 
laws of Oregon, do hereby accept & admit due service of the above 
citation by the delivery to me of a copy thereof at Portland, in said 
State, on this the first day of March, 1883. 

W. H. EFFINGER, 
Attorney for the Bank of British Columbia. 


127 [Endorsed :] In the Supreme Court of the United States. 

No. 745. The Bank of British Columbia, compl’t & respond- 
ent, vz. The Willamette Woolen Manufacturing Co., def't & appel- 
lant, et al. Citation. Filed March 2, 1883. H. Lamson, clerk, 
by G. G. Gammans, deputy clerk. 


THE BANK OF BRITISH COLUMBIA. 


128 Tue Unirep Srarrs or Amenica, \ 8 a 


I, R. H. Lamson, clerk of the United States circuit court for the 
district of n, do hereby certify that the foregoing copy of tran- 
script of record of the proceedings and papers in the case of The 
Bank of British Columbia vs. The Willamette Woolen Manufactur- 
ing Company has been by me compared with the original, and that 
it is a correct transcript therefrom and of the whole of such original 
e as 4 same appears of record and on file at my office and in my 
custody. 

In testimony whereof I have hereunto set my hand and affixed the 
_ of said court, at Portland, in said district, this 8 day of August, 
1 


[Seal United States Circuit Court, Oregon.] 


R. H. LAMSON, Clerk, 
By G. G. GAMMANS, Deputy Clerk. 


Endorsed on cover: Oregon C. C. U.S. No. 269. The Willamette 
Woolen Manufacturin mpany, — vs. The Bank of Brit- 
ish Columbia. Filed 31st August, 1883. 
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JAMES H. MCKENNEY. 
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SUPREME COURT 


UNITED STATES. 


THE WILLAMETTE WOOLEN MANUFAC- 


TURING COMPANY, 
| Appellant. 


vs. „ 


THE BANK OF BRITISH COLUMBIA, 
Appellee. 


BRIEF OF GEO. H. WILLIAMS, 


Of WILLIAMS, DURHAM & THOMPSON, 
Attorneys for Appellant. 
STATEMENT. 


On the 17th day of December, 1856, the Legislature of Oregon 
passed an act, of which the following is a copy, to-wit: 


An Acr to incorporate the Willamette Woolen Manufacturing 
Company. 

Szcrion 4 Be it enacted by the Legislative Assembly of the 
Territory of Oregon that George H. Williams. Alfred Stan- 
ton, Jose h Watt, J Holman, Daniel Waldo, William H. Ree- 
tor, E. - Barnum, J. . Wilson and J. D. Boon, and their asso- 
ciates, stockholders in the joint stock company known as the “Wil- 


| 
| 


lamette Woolen Manufacturing Company,” and their snecessors, are 
hereby declared a body corporate wks politic by the name and style 


of the “Willamette Woolen Manufacturing Com * for the pur- 


pose of creating and improving water powers and privileges and man- 
ufacturing, and the present organization of said joint stock company 
shall conti. ue until changed by said corporation. 

Sro. 2. Said corporation shall have power to purchase, receive and 
possess lands, goods, chattels and effects of every kind, the same to 
use and dis of at pleasure; to contract and be contracted with; 
to sue and be sued; to have a common seal, and the same to use and 
change at pleasure, and to ordain and establish such by-laws and reg- 
ulations as it may deem expedient for its own government and the 
efficient management of its affairs, consistent with the constitution 
and laws of the United States and the laws of this Territory. 

Szc. 8. The capital stock of said corporation shall not exceed two 
hundred thousand dollars, and shall be divided into shares of not 
less 4 one hundred dollars each, transferable as its by-laws may 

vide. 

Sro. 4. Said corporation shall receive, possess and enjoy all the 
property, interests and rights of said joint stock company,and shall hold 
and have, and may enforce by legal remedies, all claims and obliga- 
tions due or to become due, given or that may be given to said com- 
pany; and all stock due or to become due to said company shall be 
payable to and collected by said corporation; and the individual 
members of said corporation shall each and singular be liable for the 
corporate debts of said company, contracted while a member of the 
same to the amount of his share of the coi porate property. 

Sec. 5. Said corporation shall have power to bring water from 
the Santiam river to any place or places in or near Salem, to be 
bronght as far as practicable through the channel or the valley of 
Mill creek; and for such purpose may enter upon lands and also said 
ereek, and do all things proper and suitable for a safe, direct and 
economical conveyance of water as aforesaid; but said corporation 
shall do no unnecessary injury to private property, and shall be an- 
swerable in damages to any person whose property is injured by ite 
acts. 

Sec. 6. Said corporation shall have the exclusive right to the 
hydraulic powers and privileges created by the water which it takes 
from the 1 river, and may use, rent or sell the same or any 
portion thereof as it may deem expedient. 

Sec 7. This act shall be in force from and after its passage. 


On the 24th day of August, 1875, the said Willamette Woolen 
Manufacturing Company executed and delivered to the Bank of Brit- 
ish Columbia a mortgage to secure the payment of seven promissory 


3 


notes, amounting to eighty-five thousand dollars. This mortgage 
includes a large amount of property, consisting of real estate, mills, 
ete., belonging to the company, and among other clauses contains the 
following: 

“Also the power to bring water from the Santiam river to any 
place or places in or near Salem, the same to be brought as far as 
practicable through the channels or the valley of Mill creek, and for 
such purposes may enter upon lands and also said creek and do all 
things proper and suitable for a safe and economical conveyance of 
water as afuresaid; also the exclusive right to the hydraulic powers 
and privileges created by the water from the Santiam river; also all 
the rights and powers of the said party of the firet part (said com- 
pany) in and to the water rights and powers and pri — obtained 
— its charter or articles of incorporation, including all rights and 
property of kindred character acquired by said party of the first 
in any way or from any person since the incorporation aforesaid. 


This suit was brought by the Bank of British Columbia tu fore- 
close said mortgage for a balance of $15,600 remaining unpaid upon 
said note, and to the bill, the Willamette Woolen Manufacturing Com- 
pany filed an answer and plea, which plea is as follows: 


„And for a further defense and plea to said bill of complaint: Said 
defendant, the Willamette Woolen Manufacturing Company, all 
that it is now and — for more than twenty years next last 

t has been incorporated under and by virtne of an act of the Leg- 
islative Assembly of the Territory of Oregon, Dec. 17th, 1856, 
and entitled “An Act to incorporate the Willamette Woolen Man- 
ufacturing Company.” That the fifth section of said act provides as 
follows, viz: 

SRO. 5. Said corporation shall have power to bring water from the 
Santiam river to any place or places in or near Salem, to be brought 
as far as practicable through the channel or valley of Mill creek, and 
for such purpose may enter upon lands and also said creek, and do all 
things proper and suitable for a safe, direct and economical convey- 
ance of water as aforesaid, but said co ae shall do no unneces- 
sary injury to private property, and sha answerable in damages 
— — a — is injured by its acts.” 

That the rights and powers enumerated in said section five of said 
Act, and thereby conferred upon defendant, constitute the personal 
and exclusive franchise of defendant as such corporation, and that 
said mortgage mentioned in plaintiff's bill of complaint included said 
tranchise, and of right ought by this Honorable Court to be declared 
null and void and of no effect so far as the same includes said fran- 
chise. That it is necessary to the use, enjoyment and maintenance of 


PP 
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defendant’s said franchise that defendant shall have and retain the 
exclusive use and enjoyment of all the property mentioned and de- 
scribed in plaintiff's mo set out. in said bill of complaint which 
relates to the power to bring water from said Santiam river to said 
Salem.” 


Subsequently the plaintiff filed an amended bill, adding some par- 
ties as defendants, and it was agreed in effect that the answer and 
plea to the original bill should stand as though filed to the amended 
bill, and it was stipulated that the Court should pass upon and de- 
termine the following question, viz.: As to whether the right of the 
defendant the Willamette Woolen Manufacturing Company arising 
under section 5 of the Act of December 17, 1856, of the Territorial 
Legislature of Oregon, as modified by the other sections of said Act, 
was the personal and exclusive franchise of said corporation, and 
whether the same could be sold, aliened or mortgaged by the said 
corporation to any persons. The Court below overruled the said plea of 
the defendant, and determining the above questions in the affirmative, | 
entered a decree for the foreclosure of said mortgage and the sale of 
the property described therein, and accordingly the said property, 
including the franchise of defendant created by section 5 of said Act, 
was sold by the master and purchased by Wm Reid. 


ERRORS ASSIGNED. 


The Court below erred. 


1st, In holding that said mortgage was valid as to the franchise 
ereated by said section 5 of said act. 


2d, In entering a decree for the sale of said franchise. 
3d, In determining said question in the affirmative. 


4th, In holding that said corporation had power to divest itself of 
its corporate franchise by mortgage, sale, or otherwise, without the 
consent of the Legislature of Oregon. 


ARGUMENT. 


Corporations have none of the elements of sovereignty, and can 
have and exercise only such powers as are expressly conferred on 
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them by the Act of Incorporation and such implied powers as are 
necessary to enable them to perform their prescribed duties. 


Black vs. Delaware & Raritan Canal Co., 22 N. J. Eg. 130. 
Thomas vs. Railroad Co., 101 U. S., 71. 


No power is conferred by the Legislature upon the Willamette 
Woolen Manufacturing Co. to transfer its charter or divest itself of 
the franchise created by said Act. This corporation was established 
„for the purpose of creating and improving water powers and privil- 
eges and manufacturing.“ It is empowered to “ bring water from the 
Santiam river to any place or places in or near Salem, to be brought 
as far as practicable through the channel or the valley of Mill Creek.” 

It has “power to purchase, receive and possess lands, goods, chattels 
and effects of every kind, the same to use and dispose of at pleasure”; 
and said act further provides that said corporation “shall have the 
exclusive right to the hydraulic powers and privileges created by the 
water which it takes from the Santiam river, and may use, rent or eell 
the same or any portion thereof as it may deem expedient.” Let it 
be noticed that said act makes no provision for “assigns,” and there- 
fore said corporation cannot merge itself into any assigns or confer 
upon them its corporate powers and functions. The power to take 
and dispose of lands, goods and chattels contains no implication of a 
power to dispose of its franchise, but on the contrary implies a jus 
disponendi ot something which the corporation acquires, not only 
after its existence, but after it goes into operation—-whatever 
it can buy it can sell. The exclusive right to the hydraulic powers 
and privileges created by the Santiam water is vested in said corpor- 
tion, and it is empowered, not to sell the right to take the water, but 
to sell the hydraulic powers and privileges created by the water. The 
power to sell the product of a thing does not imply the power to sell 
the thing itself. The specification in the Act of what the corpora- 
tion may sell is inconsistent with the absolute right to sell everything. 
Inclusio unius est exclusio alteriue. Assuming that the Court may 
take judicial notice of what is a fact, that the Santiam is a navigable 
river, the power to divert its waters for the purposes indicated in said 
Act is a special favor or privilege granted by the Legislature to the 
4 Willamette Woolen Manufacturing Company.” The Legislature 
did not intend by this Act to grant to everybody the right to divert 
the waters of the Santiam. 
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Accompanying, and as a part of this grant, are certain liabilities 
and obligations imposed upon the company, from which it cannot dis- 
charge itself without the consent of the Legislature. Practically the 
right of eminent domain is given to this company. It has the right, 
in order to carry out the purposes of its organization “to enter upon 
lands and also said creek,” “do all things proper and suitable for a 
safe, direct and economical conveyance ” of the water of the Santiam 
river to Salem, bat “it shall do no unnecessary injury to private 
property and shall be anewerable in damages to any person whose 
property is injured by its acts.” This means that the Willamette 
Woolen Manufacturing Company may take private property for its 
use upon paying a just compensation therefor. This Court has de- 
eided in the case of Head vs. The Armstrong Manufacturing Co. 113 
U. S., 9, that the Legislature had the constitutional power to confer 
this right upon a manufacturing company. This is an essential part 
of the franchise of the defendant corporation, and the question is— 
ean this corporation, by the action of its directors, confer this right 
of eminent domain upon the Bank pf British Columbia, a foreign cor- 
poration, or upon Win. Reid, à private individual, without the con- 
eent or authority of the Oregon Legislature? There can hardly be 
room fur controversy upon this subject. It is to be observed that 
rules and decisions arising out of or under general incorporation Acts 
are inapplicable to this case, becayse the defendant corporation was 
created by a special act of the Legislature of Oregon, and except as 
otherwise provided in said act, its powers are to be determined by the 
principles of the common law. Blackstone says, Vol. 1, page 472, 
that the consent of the King is absolutely necessary to the erection 
of a corporation, and the consent of the Legislature is equally neces- 
sary in this country. If it be true that the Willamette Woolen 
Manufacturing Company could transfer its franchises to the Bank of 
British Columbia, then said company could erect said bank into a 
manufacturing corporation with the right of eminent domain without 
the consent of the Legislature. Whatever may be said of the deci- 
sions of other Courta, it seems to be the settled doctrine of this Court 
that a corporation cannot transfer, so as to invest individuals or 
other corporations with, its corporate franchises. 


The case of Zhe Memphis and Little Rock H. R. Co. vs. Berry 
et al., 112 U. S., 609, appears to be conclusive upon this subject, 


= 
d 


unless a distinction can be made between the corporation defendant 
in this case and a railroad company. That was a case where a rail- 


‘road company mortgaged its charter, tranchises, etc., for its debts, 


which mortgage was foreclosed and the purchasers, under the decree 
of foreclosure, having organized themeelves into a new corporation 
with the ownership of the property mortgaged, claimed an exemption 
from taxation upon the ground that the act organizing the mortgagor 
company so provided, and aleo provided that said company should 
have the right to borrow money “on tle credit of the company and 
on the mortgage of its charter and works.” This Court decided 
against the claim of the new company upon the ground that it was 
“an unbending rule that a grant of corporate existence is never im- 
plied,” and then adds: “The application of this rule is not avoided 
by the claim that the present is not the case of an original creation of 
a corporate body but the transfer by assignment of a previously ex- 
isting charter and of the right to exist as a corporation under it. 


The difference is one of words merely. The franchise of becom- 
ing and being a corporation in its nature is incummunicable by the 
act of the parties and incapable of passing by assignment. The 
franchise to be a corporation, said Hoar J, in Cone vs. Smith, 10 Allen 
448, 455, “clearly cannot be transferred by any corporate body of its 
own will.” Such a franchise in its own nature is not transmissible. 


In Hull vs. Sullivan, R. C. 21 Law Rep., 138 (2 Red. Amer. R. Cas. 
621. 1 Brunner collected Cas. 618), Mr. Justice Curtis said: “The 
franchise to be a corporation is, therefore, nut a subject of sale and 
transfer unless the law by some positive provision has made it so and 
pointed out the modes in which such sale and transfer may be ef- 
fected.” Let it be noticed that no power is conferred upun the Wil- 
lamette Woolen Manufacturing Co. to borrow money or mortgage its 
property; but this power probably may be inferred from its power 
to make contracts. But certainly the power to mortgage or sell its 
charter and franchise cannot be inferred from its power to contract. 


The case of the R. R. Co (supra) is, therefore, much stronger than 
this case to show the transfer of a franchise; for in that case express 
power was conferred to mortgage “the charter” of the company. But 
in this case there is no such express power, nor anything in the Act 
creating the corporation from which such a power can be inferred. 
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Louisville and M. H. Co. vs. Palmer, 109 U. S., 244. 
Wilson vs. Gaines, 108 U. S., 417. 
organ vs. Louisiana, 93 U. S., 217. 


The above are cases in this Court all tending to 
show that the franchise and immunities of a corpo- 
ration are not assignable without legislative authority. In 
the case of Zhomas vs. R. E. Co. 101 U. S., 71, in an 
exhaustive opinion, Mr. Justice Miller, speaking for this court, holds 
that a lease of its franchises by the R. R. Co. was ultra vires. He 
says, referring to the Act of the Legislature organizing the company, 
and hy which it was empowered to make contracts with other corpor- 
tions: But it is impossible under any sound rule of construction to 
find in the language used a permission to sell. lease or transfer 
to others the entire road, the rights and franchises of the cor- 
poration. To do so is to deprive the company of the power of 
making those contracts which this clause confers and of perform- 
ing the duties which it implies.” Mr Justice Bradley says in 
Branch vs. Jesup, 106 U. S., 468: “We do not, in the slightest 
degree, disaffirm the general rule that a corporation cannot dis- 
pose of its franchises to another corporation without legislative 
authority.” Recurring to the act organizing the corporation de- 
fendant, it will be seen that section 6 thereof, confers upon said cor- 
poration the exclusive right to the hydraulic powers and priv- 
ileges created by the water it takes from the Santiam river, with 
the right to use, rent or sell the same, as it may deem expedient. 


Possibly and presumably this corporation has sold or rented water 
rights, put itself under obligations to furnish water in definite 
quantities; to build and keep in repair dams, gates, etc., and if 
its franchises have passed under said mortgage and sale, it is 
without any power to fulfill its obligations ur perform the duties 
which the law implies that it should perform in the exercise of 
its corporate functions. 


Says the Chancellor in the case of Black vs. D. and R. Canal 
Co. 22 N. J. Eq., 399: “It may be considered as settled that a 
corporation cannot lease or alien any franchise or any property 
neceseary to perform its obligations and duties to the State with- 
out Legislative authority.” And he cites numerous decisions in 


— 
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support of this doctrine. He further says: “This rule is founded 
on reason and prineiple. The franchises granted by the State are 
often parts of the sovereign power delegated to a subject, and 
always privileges to which other citizens are not entitled. In 
these grants the State is supposed to regard the character of the 
grantee, as the guard and restrictions placed upon the corporation 


_ when the grant is, by a charter to persons, continually changing 


by transfer. of stock.” Every corporation, manufacturing as well 
as transportation, is under an obligation to the State to exercise 
any sovereign power or exclusive privileges granted to it under 
the guards and restrictions imposed with the grant, and it cannot 
shift this obligation to another; nor can it divest itself of this 
duty without the consent of the Legislature. 


Judge Sawyer who decided thia case. in the Court below, deereed, 
Record, page 31, that “The Willamette Woolen Manufacturing Com- 


. pany did have fall anthority and power to make and execute the 


mortgage now here sought to be foreclosed, and that it conferred 
upon the plaintiff corporation by said mortgage a lien upon all its 
right and power under said Territerial Act to take water from the 
Santiam river, in and upon its franchise touching the taking, carrying 
and using of said water and all the rights, priviliges and uses inci- 
dent thereto.” No written opinion was filed with this decision, but 
it is understood that the Judge undertook to distinguish this case 
from the railroad cases, upon the ground that railroad companies were 
quasi public corporations and that the defendant corporation herein 
was not of that description, that is, if persons are incorporated to 
build and operate a railrdad, they cannot transfer their franchise, but 
if they are incorporated to build and operate mille, factories and 
water powers, they may transfer their franchise. This distinction, it 
is submitted, is not sound in principle or supported by the authorities. 
To bring the water of the Santiam river to the Capital of the State 
is an enterprise in which the public is or may be greatly interested. 


- Numerous mills and factories may be dependent upon this water for 
motive power, and their existence and use are clearly of advantage te 

numbers of people besides their owners, and it may be that the 
City of Salem depends upon this water to supply its citieens, and the 
State to supply its public institutions. . e rad 
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Nr. Justice Gray in delivering the opinion of the Court in the 


case of Head vs. Amoskeag Manufacturing Co. (supra), says: It 


has been held in many cases of high authority that special acts of 
incorporation granted by the Legislature for the establishment of 
dams to increase and improve the water power of rivers and navigable 
waters for mechanical and manufacturing purposes, are for a public 
use,” and he cites the following authorities: 


Scudder vs. Trenton Delaware Falle Co., Saxt. 694, 728, 729. 
Boston and R. Mill Corp. ve. Newman, 12 Pick. 467. 
Hazen vs. Eesex Oo., 12 Cush., 475. 

Cone vs. Essex Co., 18 Gray, 239, 251, 252. 

Hankins vs. Lawrence, 8 Blackf. 266. 

Great Falle Man g. Co. vn. Fernald, 47 N. H., 444. 


Certainly the Act in question falls within the scope of these an- 
thorities. If the taking of lands by a mil: company isa taking for 
public use as seems to be decided in Head vs. The Amoskeag Many 
Oo., then such mill company must be a guasi public corporation, and 
as to its right to transfer its franchise not different from railroad cor- 
porations. When a corporation undertakes to create or improve 
water powers for the general community, as in the case of the de- 
fendant corporation, its work, in the language of Lord Hale, is af- 
fected “with a public interest and cnases to be juris privats only. 1 


J udge Sawyer’s distinction seems to be in conflict with the prineiples 
laid down by this Court in Munn ve. [Uinois, 94 U. S., 113, in 
which railways, elevators, warehouses, etc., are put upon the same 
footing as affecting a public interest. Mr. Chief Justice Waite, in 
delivering the opinion of the Court in that case says: “Property does 
become clothed with a public interest when used in a manner to 
make it of public consequence and affects the community at large, 
when, therefore, one devotes his property to a use in which the pub- 
lic has an interest, he in effect grants to the public an interest in 
that use and must submit to be controlled by the public for the com- 
mon good to the extent of the interest he has thus created.” 


This is a sound and salutary rule, and in view of the multitudinous 
corporations that dominate the country—ought not to be relaxed. 
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Surely the public has an interest in the diversion of the waters of the 
Santiam river through a large extent of country to the Capital of 
the State. 


Judge Sawyer’s distinction opens the door to endless doubts and 
controversies, for it is very difficult to determine as to private corpo- 
rations where the exclusively private right ends and the guaei public 
nature begins. The safer and better rule is, that corporations cre- 
ated by the Legislature have no power to invest others with their 
franchises, and then creditors and all concerned will know upon what 
they can depend. The weight of authorities is against the opinion of 
the court below upon this point. Carpenter vs. Black Hawk Gold Min- 
ing Co., 68 N. T., 50, is a case where the corporation mortgaged its 
property and franchises to Trustees, and the Court, in deciding upon 
the validity of the mortgage, said: A corporation without some 
statute authorizing it, can neither sell or mortgage its franchises. 
Hence this mortgage, so far as it purports to convey the franchises 
of the company, is simply inoperative. The trustees therein named 
could not sell or give title to the franchise, and there was no occasion 
for any {nterference of a Court of Equity to prevent such attempted 
tale.“ Clearly, if a mining corporation cannot transfer its franchise, 
a corporation organized to create and improve water powers cannot, 
for the latter affects public interests much more than the former. 


Case ve. Manchester Iron & Steel Company, 9 Fed. R., 640, is a 
case in which it was decided that the corporation had no power to 
lease its franchise. McKennan, Judge says: “ We are of the opinion 
then that the charter contemplates and authorizes the prosecution of 
the business described in it by the corporation iteelf, by the direct 
agency and under the supervision, management and administration of 
the corporate officers whom the stockholders may select for the pur. 
pose, and that a contract which involves a relinquishment of this 
faculty or a transfer of it to others i ie W the power 
of the corporation.” 


Salem Mill Dam Co. vs. Ropes,6 Pick 82, is a case in which Chief 
Justice Parker applies the general law as to corporations to a Milling 
Co. He says: The power of corporations is derived only from the 
r ö In this com- 
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monwealth the source and origin of such power is the legislature and 
corporations are to exercise no authority except what is given by ex- 
press terms or necessary implication by that body.” 


' Whéittenton Mills ve. Upton et al, 10 Gray, 582, is a ease in whieh 
it was held that a manufacturing corporation could not form a part. 
rership upon the ground, that such a relation invested others than 
the corporate authorities with the exercise of its corporate * 


chises., 


Stewart vs. Jones, 40 Missouri, 140, is a case in which it was held 
that the franchise of Jones’ Commercial College, a corporation under 
the laws of Missouri, could not be sold upon execution. 


Richardson vs. Sibley, 10 Allen, 65, is a case in which it was held 
that a horse railroad company could not lease its franchise though the 
act by which it was incorporated contained clauses relative to “lessees 
und assigns.” The same decision is made in Middlesex B. va. Bos. 
ton and Chelsea R, 115 Mass. 847. Thomas vs. Armstrong, 7 Cal., 286, 
is a case in which it is decided that a ferry franchise was not 1 sub- 
ject of levy and sale upon execution. 


In Mahoney vs. Spring Valley Water Co., 52 Cal., 168, it is 
decided that a water company corporation cannot eell its right to take 
private property to another water company corporation. 


Abbott vs. American Hard Rubber Co., 88 Barbour, 580, McCul- 
lough ve. Moss, 5 Denio, 565 are authorities to the same effect and 
the only case found which seems to conflict with these cases is that of. 
Miners Ditch Co. vs. Zellerbach, 87 Cal., 544. That case, however, 
is clearly distinguishable from this. That was an action of ejectment 
brought by the Miners’ Ditch Co. against Zellerbuch for the posses- 
sion of certain water ditches. These ditches had been sold by the 
Miners’ Ditch Co. to another corporation known as the Eureka. Lake 
Water Co., and by the latter company mortgaged to Zellerbach and, 
bought in by him on execution, upon which he took possession and 
made large and valuable improvements upon said ditches. There 
were circumstances of bad faith, hardship and injustice about that 
case which. induced Judge Sawyer, who delivered the opinion of the 
Court, to constrne the law as favorably as he could for the defendant. . 
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But the deed of the Miners’ Ditch Co. in 1 did not purport 
to convey anything but certain specified properties of the company: 


It did not purport to convey the franchise of the Mining Ditch Co. 


J udge Sawyer in his opinion in. this case says: “ A corporation may 
forfeit its franchise by non use, but a. conveyance of property of the 
kind in question is. not d transfer of ite franchise.” The District 
J udge in his opinion well says: “ But the ditches and water rights 
were no part of the franchises; they were not given by the legisla- 
ture. The whole property was situate on the public domain and could 
be acquired only by appropriation or purchase. The Miners’ Ditch Co.did 
not acquire any right to or property in the ditches or water right by 
virtue of its incorporation. * * The case is entirely different from that 
of a railroad company where a right of way and other special ‘rights in 
the. nature of property are granted by the charter.” Now the mort- 


gage under consideration undertakes in express wor. Js to convey the 


franchise of the. Willamette Woolen Manufacturing Co. In this it 
clearly differs from the conveyance involved in the Ditch Co.’s case. 


' Moreover the right to divert the water of the Santiam river was a 
special right conferred upon defendant corporation by its charter, 2 
right which it is thought @ private individual cannot enjoy ‘without 
the consent of the Legislature. Again, the right of eminent domain 
is derived by the defendant corporation through its charter, and cer- 
tainly this is a right which a private citizen cannot exercise. These 
considerations clearly distinguish thie case from the case in 87 Cal. 


In that case the Miners’ Ditch Co. was organized under a general 
incorporation law of the State, and took nothing thereunder but the 
right to exist, but in thie case the corporation is created by a special 
act of the Legislature, which in the act of its creation confers upon 
the corporation valuable and important rights and powers which pri- 
vate citizens of the State cannot possese or exercise. It is not 
claimed in this case that the Willamette Woolen Manufacturing 
Company had no power to mortgage its mill sites, mills and ma- 
chinery with the necessary water power to use them or any property 
that it aequired by purchase after its organization, but it is claimed 
that it had no power to mortgage its right to take water from the 


Santiam river, its right to appropriate private property, its right to 
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make and keep in repair dams, gates and other necessary structures, 
and to control the flowing of the water through Mill creek from the 
Santiam river to Salem or other points where it is used, and the 
right to use, rent or sell the hydraulic powers and privileges created 
by said water not heretofore used, rented or sold, because these latter 
rights are conferred upon the corporation by its charter, and as to 
these the said mortgage is ultra vires and void. No case has been 
found, and it is believed that none can be found, in which it is de- 
cided that a corporation and especially one created by a special act of 
the Legislature, can sell and transfer ite franchise. 


It is considered unnecessary to cite otherwise than as shove, the 
numerons federal and State decisions in which it has been held that 
railroad corporations could not transfer their franchise without legis. 
lative authority, for it is very clear that that is no longer an open 
question in this court. 


To the suggestion, if it is made, that this defendant corporation 
cannot set up the plea of ultra vires in this case because the contract 
in question has been execnted, it is answered, that this suit is to 
enforce that part of the contract which remains executory. It is to 
enforce a contract which the corporation made to sell its franchise. 


The case of Thomas vs. The Railroad Co., supra, is exactly in point. 
There, as in this case, the contract was partly executed. Mr. Justice 
Miller says: “But what is sought in the case before us is the enforce- 
ment of the unexecuted part of this agreement. So far as it has 
been executed, namely, the four or five years of action under it, the 
accounts have been adjusted and each party has received what he was 
entitled to by its term.“ Not only so, but it is a con- 
tract forbidden by public policy and beyond the power of the detend- 
ant to make. Having entered into the agreement it was the duty of 
the company to rescind or abandon it at the earliest moment.” But 
it is submitted that this attempted transfer of its franchise by defend- 
ant corporation is to use the language of Judge Sawyer in 37 Cal., 
supra: “An act not within the scope of the powers of the corpora- 
tion to perform it under any circumstances or for any purpose.” 


And he farther ssys that when an act is uléra vires in this sense, “it 
is generally if not always void in foto, and the corporation may avail 
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itself of the plea.” This case differs from a case where a corporation 
inakes a contract with a person who may not know whether ur not 
the contract is within the corporate power. As for example, when s 
bank authorized to purchase land fora banking house buys it for 
purpoees of speculation. This is a misuse of an admitted power, and 
the bank may not plead its own wrong in avoidance of the contract, 
but in this case everybody was bound to know that the defendant 
corporation could not sell its franchise as much as everybody is bound 
to know that a person cannot make a legal contract to take his own 
life. Some courts upon this subject have illustrated by their louse 
decisions the old adage that “hard cases make poor law,” but this 
court maintains its consistency upon principle. 


Chief Justice Marshall, in the case of Head vs. The Providence 


Ins. Co., 2 Cranch, 127, says, speaking of the corporation defend- 


ant in that case: “It may correctly be enid to be precisely what the 
incorporating Act has made it, to derive all its powers from that 
Act, and to be capable of exerting its faculties only in the manner 
which that Act authorizes. Chief Justice Taney in Bank vs. Earle, 
18 Peters, 519, and Perrine vs. Chee. & Ohio R. Co, 9 How, 
172, forcibly affirms the same doctrine. 


Pearce vs. Madison and Ind. R. R. Co., 21 How, 441, was a 
case in which a suit was brought against said corporations upon 
promissory notes given by them for a steamboat and held by an en- 
dorser, and the Court decided that the plaintiff could not recover bo- 
cause the corporation had no capacity to make the contract. And 
in Thomas vs. the Railroad, supra, Mr. Justice Miller, in answer- 
iag the argument of counsel that a corporation might do any act not 
prohibited by its charter, says: We do not concur in this proposi- 
tion. We take the general doctrine to be in this country, though 
there may be exceptional cases, and some authorities to the contrary, 
that the powers of corporations organized under legislative statutcs 
are such and such only as those statutes confer.” It must be admit- 
ted that if the defendant corporation can assign and transfer its 
franchise it can do anything. There is no limitation upon its power. 


It can change the purpose and object of an Act of the Legislature. 
Some cases can be found in which it is held that the plea of 
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ultra ‘vires by a “corporation will not be allowed when ft would 
work an injustice; but in those cases the contracts were ‘such that 
the corporation could perform them. There was nothing in the 
contracts wrong in themselves, and they were objected to upon 
the ground that the corporation had exceeded its limits in the exer- 
cise of a given power. In this ‘case the contract cannot be en- 
forced, because it is contrary to public policy. The contract in iteelt 
is inherently’ vicious. “It is,” to use the language of Justice Miller 
in Romas vs. Railroad, supra, “a contract forbidden by public’ 
policy and beyond thé power of the defendants’ to make. To 
illustrate: ‘Suppdee tliat the ‘Legislature elects A to an office, and 


thereupon he agrees to aéfi euch office to B for 91000, which B pays.’ : 


Nobody will pretend that B can enforce thie contract, ‘though’ it) is 
clearly unjust for A to refuse to perform, and, at the same time, retain 
the money. So here: the Legislature of Oregon appointed the Willam- 
ette Woolen Manufacturing Co. to exercise certain special rights 
and privileges, which constitate its franchise and which is in the 
nature of an office, and it is as much againet public policy for 
said company to contract to sell said franchise as it would be for 
A to contract to sell his office in the case supposed. This dis- 
tinction between a contract merely unauthorized and a contract 
against public policy must have been overlooked by the Court ‘below. 


- Admitting that a corporation may wind ap. its affaire snl di- 
solve, there is nothing in this case to show that any such purpose. 
was contemplated by: the Willamette Wovlen Manufacturing Co. 


- According to the ‘recitals in the mortgage, it was executed by 
the President and Secretary. ‘of the company by the authority of 
the Directors; but there is nothing to show that the other stock- 
holders were informed of or assented to this act of the Directors. 


It cannot be that a corporation can be dissolved without the con- 
sent of the stockholders or a majority of them. The consent of. 
the stockholders in a corporation to its annihilation cannot * 
inferred from any act of the Directors. 12 0 


Corporations existing by a special Act of 8 can 
only be dissolved, First, By an act of the Legislature; Second, 
By the loss of their members; Third, By surrender of their charters; 


— 
„ — — 
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Fourth, By a forfeiture of their franchises. The insolvency of a cor- 
poration does not extinguish its legal existence. Huston Glass 
Manufactory vs. Langdon, 24 Pick., 49. Nor does the assignment 
or sale of the corporate property necessarily dissulve the corporation. 


Barclay ve. Tolman, 34 Ed. Ch., 128. 
Bank of Maryland, 6 Gill and Johns, 205. 
Farmers’ Bank of Delaware vs. Beaston,? Gill and Johns,421. 


Chancellor Kent says in Brinkerhoff ve. Brown, 7 John. Ch. 224: 
“It does not follow that a corporation is dissolved by the sule of its 
visible and tangible property for the payment of debts, and by the 
temporary suspension of its business, so long as it has the moral and 
legal capacity to increase its subscription, call in more capital and re- 
assume its business.” In the case of Sullivan vs. Triunfo M. Co., 
39-Cal., 468, the Court says: “The sale of the mines, ete., did not 
dissolve the corporation. The ownerslrip uf property is not essential 
to the existence of a corporation. The general law provides the move 
in which a corporation may dissolved, but the Court cannot treat it 
as already dissolved, because the condition or business arrangements 
are such that it will be necessary or proper fur it to institute proceed- 
ings for its dissolution.” 


Says the Court of Appeals, 59 N. Y., 552: “To effect a dissolution 
of a corporation there must be the judgment of a Court of competent 
juriediction declaring it dissolved.” It seems reasonable that the 
stockholders of the defendant corporation have a right to be heard 
somewhere before jt is determined that their corporate rights have 
ceased to exist. It is not a necessary conclusion from the mortgage 
in this case that the defendant corporation thereby mortgaged all its 
property, and the fact that it appears in this suit to contest the val- 
idity of said mortgage as to its franchise, is evidence enough that it 
still has vitality and a legal existence. 


To hold this mortgage good as to the franchise therein described 
is practically to dissolve the defendant corporation without the con- 
sent of the stockholders. Without its franchise this corporation can- 
not move or live or have a being. This corporation by its directors, 
if the mortgage is good to the extent claimed, has agreed to com- 
mit suicide, and the Court is culled upon to enforce the agreement. 


18 


It is submitted that no precedent can be found for the dissolution 
or destruction of a corporation in this way. 


The argument that this defense is inequitable or unjust is not en- 
titled to much if any weight. The mortgage was given for eighty- 
five thousand dollars, all of which had been paid when this suit was 
commenced, excepting about $16,000. 


It will be observed that the mortgage embraces a large amount of 
real estate, including mills, factories and machinery, and it may be 
supposed that the purchaser under the decree, obtained a full equiva- 
lent for the $16,000, which he paid without including the franchise 
of the company. It is possible to suppose that the stockholders of 
this corporation have some claim upon the equities of this case. 


It is respectfully submitted that the decree of the Court below, 
in so far as it decides that said mortgage was a lien upon all the 
right and power of the defendant corporation under said Territorial 
Act to take water from the Santiam river, and in and upon its fran- 
chise touching the taking, carrying and using of said water, and all 
the rights, privileges and uses incident thereto, and directs and 
authorises the sale of the same, ought to be reversed. 


GEO. H. WILLIAMS, 
for Appellant. 
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IN THE 


Supreme Court of the United States. 


Tue WiLtamMetts WooLen MANUFACTURING 
Company, Appellant, 
vs. 
Tung Bam or Barrisn Cor unk, Appellee. 


— 
—— 


Brief and Argument for the Appellee. 


— 
ͤ—— 


This is an appeal from a decree of the Circuit Court of 
the United States for the District of Oregon. 


Statement of the Case. 


The appellant was created and declared a body corporate 
by an act of the Territorial Legislature of the Territory of 
Oregon, passed on the 17th day of December, 1856, enti- 
tled An act to incorporate the Willamette Woolen Man- 
ufacturing Company, (which act is printed in full as an 
appendix hereto.) 

In the first section of eaid act the purposes for which 
such corporation is formed are declared to be the “ creat- 
ing and improving water powers and privileges and manu- 
facturing.” By section two power is given to it to “ pur- 
chase, receive and poesess lands, goods, chattels and effects 
of every kind, the same to use and dispose of at pleasure, 
to contract and be contracted with, to sue and be sued.” 

As a corporation with authority, among other things, to 
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create and improve water powers and privileges, the legis- 
lature, by section five, granted to it the right to take water 
from the Santiam River “to be brought as far as practi- 
cable through the channel or valley of Mill Creek,” with 
authority to “enter upon lands and also said creek, and to 
do all things proper and suitable for a safe, direct and 
economical conveyance of water, with a provision that 
such corporation should “do no unnecessary injury to pri- 
vate property and” should be answerable in damages to 
any person whose property is injured.” 

And by the sixth section of said act it was provided: 
Said corporation shall have the exclusive right to the 
hydraulic powers and privileges created by the water which 
it takes from the Santiam River, and may use, rent or sell 
the same, or any portion thereof, as it may deem expe- 
dient.” 

The corporation under the grant made by the fifth sec- 
tion of said act acquired the necessary right of way and 
‘conducted water from the Santiam river to Salem for man- 
ufacturing purposes. A bill was filed by the appellee to 
foreclose a mortgage made by the appellant corporation in 
favor of the appellee, securing the payment of certain 
promissory notes made by the appellant to the appellee. 
The said mortgage, among other properties, embraced the 
following: | 


„Also the power to bring water from the Santiam river 
to any place or places in or near Salem, the same to be 
brought as far as practicable through the channel or the 
valley of Mill creek, and for such pu may enter upon 
lands and also suid creek, and do all things proper and 
suitable for a safe and economical conveyance of water as 
aforesaid; also the exclusive right to the hydraulic pow- 
ers, privileges, and to the water from the Santiam river ; 
also all rights and powers of the said party of the first 
part in and to the water, rights, powers, and privileges 
obtained under its charter or articles of incorporation, in- 
cluding all rights and property of any kind and character 
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acquired by said party of the first in any way from 
any person since the incorporation aforesaid.” 


The appellant appeared in the suit and filed an answer 
in which it alleged that it was, and had been continuously 
for more than twenty years, incorporated under the said act 
of December 17th, 1856. 

That the fifth section of said act provides as follows, viz.: 


“ Sec, 5. Said corporation shall have power to bring 
water from the Santiam river to any place or places in or 
near Salem, to be brought as far as icable through the 
channel or valley of Mill creek, and for such — may 
enter upon lands and also said creek, and do all things 
proper and suitable for a safe, direct and economical con- 
veyance of water as aforesaid, but said corporation shall 
do no unnecessary injury to private property, and shall be 
answerable in damages to any person whose property is 
injured by its acts.” 


That the rights and powers enumerated in said section 
five of eaid act, and thereby conferred upon defendant, 
constitute the personal and exclusive franchise of defendant 
as such corporation, und that said mortgage mentioned in 
plaintiff’s bill of compluint includes said franchise, and 
of right ought by this honorable court to be declared null 
and void, and of no effect, so far as the same includes said 
franchise. 

The appellee filed exceptions to said answer, and after- 
wards and before the next rule day filed « supplemental 
bill. No answer or other pleading having been filed to 
the supplementul bill, the parties by their respective uttor- 
neys, on the 21st day of October, 1881, entered into a 
stipulation which, omitting the preliminary recitals, is as 
follows : 

„Now, therefore, it is hereby specially stipulated and 

that there may be presented to the court this day 


and decided this — the following question, the same being 
the only matter in defense or avoidance to be tendered by 
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said defendant corporation, viz., as to whether the right 
of the defendant, the Willamette Woolen Manufacturing 
Company, arising under section five of the act of Decem- 
ber 17, 1856, of the Territorial Legislature of Oregon, as 
modified by the other sections of said act, was the per- 
sonal and exclusive franchise of said corporation, and 
whether the same could be sold, aliened, or mortgaged by 
the said corporation to any other person.” 


The cause was heard on the following day, and upon 
full consideration, the court (Sawyer, judge,) adjudged and 
decreed that the appellant “did have full authority and 
power to make and execute the mortgage now sought to 
be foreclosed, and that it conferred upon the appellee by 
said mortgage a lien upon all its rights and powers under 
said Territorial act to take water from the Santiam river 
and upon its franchise touching the taking and conveying 
and using of said water, and all its rights, privileges, and 
uses incident thereto;” and the court found accordingly 
for the appellee that there was $15,606.50, with interest 
due at the rate of seven per cent. from 30th April, A. D. 
1881, $11,242.58, until payment to the appellee. 

From that decree this appeal is taken. 


The Question Stated. 


Did the appellant have power to mortgage to the appel- 
lee the right conferred upon it by the fifth section of its 
charter to take water from the Santiam River together with 
its ditch used for conducting the same, and the right of 
way necessary for the maintenance of such ditch ?. 


ARGUMENT. 


I. In the answer of the appellant, the rights and powers 
conferred upou it by said fifth section are alleged to con- 
stitute its personal and exclusive franchises.” 

But that which was mortgaged by the appellant was in 
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no sense a franchise. In Morgan v. La., 98 U. 8., 217 and 
228, Mr. Justice Field, speaking for the court, said: 


Much confusion of thought hus arisen in this case and 
in similar cases from attaching a vague and indefinite 
meaning to the term “franchises.” It is often used as. 
synonymous with rights, privileges, und immunities, though 
of a personal und temporary character ; so that if any one of 
these exists. it is lonsely termed a franchise,” and is eup- 
posed to pass upon a transfer of the franchises of u com- 
pany But the term must always be considered in con- 
nection with the corporation or property to which it is 


alleged to appertain.” 


And after defining the franchise of a railroad corpora- 
tion, he continued : 

“They are · positive rights or privileges without the pos- 
session of which the road of the company could not be 
successfully worked.” 


Applying this definition tu the grant under consideration, 


if there was any franchise granted by said section it was 
only the “right to enter upon lands,” &. Whether the 
right of eminent domain was exercised by the corporation 
or not does not appear; snd however that may be, such 
franchise was of a temporary character, and when the nec- 
essary right of way was acquired was exhausted, and the 
right of way and the right to take water from the Santiam 
(a navigable stream) were the property of the corporation, 
as distinguishable and separable from its franchises. 

The appellant can go on without limitation to create and 
improve water powers and privileges from any streams of 
water acquired by purchase elsewhere, and to carry on the 
manufacturing business. It can buy and sell lands, goods, 
and chattels; but it has parted with its right to take water 
from the Santiam River, and with the means provided for 
conducting the same tor manufacturing purposes. 


II. The corporation had power to dispose of such prop- 
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erty under the express provisions of its charter. By section 
2 of its charter it was empowered to purchase, receive, and 
possess lands, goods, chattels, and effects of every kind, 
and to dispose of them at pleasure. And whatever rights 
to the beneficial use of the water of the Santiam River 
the corporation acquired under said fifth section, whether 
the same was property as distinguishable from its franchises 
or not, it was expressly empowered to sell in whole, or in 
part, by the sixth section of its charter. 

The power to sell the exclusive right to the whole of the 
hydraulic powers and privileges created by the water to 
be taken from the Santiam River, conferred by said sec- 
tion, necessarily includes the power to sell the right to 
tuke the water, together with the means of conducting the 


san, to the place Ihgrg it is to be used. 
Weep ta, Colones tate 2 Sete 72 

III. The power to mortgage is co-extensive with fhe 
power to alienate absolutely. The power of a corporgtion 
to sell its property and franchises includes the power to 
mortgage the same. Thus, authority given to a railroad 
company by special act of the legislature to transfer all its 
property and rights to another corporation named, confers 
upon it authority to mortgage its property and rights to 
such other corporation. (East Boston Freight Co. v. East- 
ern R. R. Co., 13 Allen, Mass., 422.) 

A railroad charter conferring the right to “ acquire, alien, 
transfer, and dispose of property of every kind,” confers 
the power to mortgage such property. (McAllister v. Plant, 
54 Miss., 106; Sessions v. Bacon, 23 Miss., 272; Stone v. 
Montgomery, 35 Miss., 83.) : 


IV. Every corporation, unless expressly or impliedly 
prohibited, has the same power that an individual has to 
incur debts and to pledge its property, both real and per- 
sonal, to secure their payment. Every corporation, unless 
expressly or impliedly prohibited, has the same power that 
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an individual has to sell its Property, either absolutely or 
conditionally. 

A corporation has power to mortgage its real estate as 
an incident to the power to acquire and hold and to make 
contracts in regard to it when such power is not denied, 
and is not inconsistent with the public obligations of the 
corporation. (Aurora Agr. & Hort. Soc. v. Paddock, 80 
III., 268; Angell & Ames on Corporations, 153; Curtis 
v. Leavitt, 15 N. Y.,9; Thompson v. Lambert, 44 Iowa, 
239; Vanasdell v. Watson, 65 Ind., 176.) 

It may be said that the jus dispanendi of corporations is 
at common law unlimited. (Jones on Mortgages, 3d ed., 
vol. 1, sec. 124.) 

Private corporations have an implied power (1) to con- 

tract debts, (2) to borrow money; (8) and to execute a 
negotiable bill, note, or bond, and secure by mortgage. 

Daniel Neg. Ins., vol., 3d ed., sec. 382, and cases cited 
in note thereto. So corporations empowered to buy and 


sell lands and goods, Ibid, sec. 383; Clark v. Farmers’ 
Woolen Mfg. Co., 15 Wend., 256; Fay v. Noble, 12 
Cush., 1; Ketchum v. City of Buffalo, 4 Kern., 356. 

Mr. Justice Campbell said, in delivering the opinion of 
=a Bie. N of White Water Canal Co. v. Vallette, 


21 Ho © oo ed.), p. 158: It is well settled 
that a ration without special authority may dispose 
of land, goods, and chattels, or of any interest in same as 
it deems. expedient, and in the course of their legitimate 
business may make a bond, mortgage, note, or draft, and 
also may make a compromise with creditors, or any as- 
signment for their benefit, &c.—citing Patridge v. Badger, 
25 Barb., 146; Barry v. Merchants’ Ex. Co., 1 Sandf., ch. 
280 ; Beers v. Phoenix Glass Co., 14 Barb., 358; Danna v. 
Bank of the U. S., 5 W. & S., 223, and other cases. 

In the case of the Commercial Bank v. Newport Mfg. 
Co., 85 Am. Dec., p. 172, it appearing that act of incor- 
poration authorized the company to purchase real estate, 
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hemp, &c., and do whateoever might be proper for effect: : 
uating those powers and promoting the legitimate ende-a; 
ite being, it was held that it consequently had the implied 
power to deal on credit and even to borrow money within , 
the sphere of its prescribed business, and, of course, the in- 
cidental resulting authority to bind itself by the usual 
_ evidences of credit, bills, and promissory notes. (State v. t 
Commissioners, Mansfield, 57 Am. Dec., 413. . 15 


V. If it be conceded that rights in controversy were a 
part of the franchises of the appellant, it still had power 
to sell or mortgage the same. 

In New Orleans, Spanish Fort & Lake R. R. Co. v. 
Delamore and Another, 114 U. S. Repts., 501, it was held 
by this court that a grant by a municipal corporation to a 
railway company of a right of way through certain streets 
of the municipality, with a right to construct ite railroad 
thereon and occupy them in its use, is a franchise which 
may be mortgaged and passed to the purchaser at a sale 
under foreclosure of the mortgage. 

Mr. Justice Woods, speaking for the court, said : 


“ In passing upon this question (the question as to whether 
the franchises of a railroad company are inalienable in 
Louisiana), it is necessary to bear in mind the distinction 
between the different classes of railroad franchises. This 
was stated by Mr. Justice Curtis in the case of Hall v. 
Sullivan, R. R. Co., 21 Law Reporter, 138 S. C.; Redfield, 
Am. R. R. Co. A. S., 621; 1 Brunner, 618, where he said 
‘The franchise to be a corporation is, therefore, not a sub- 
ject of sale and transfer unless the law by some positive 19 
provision made it so, and pointed out the modes in which } 
such sale and transfer may be effected, but the franchise f 
to build, own and manage a railroad and to take tolls 
thereon are not necessarily corporate rights. They are ta 
capable of existing and being enjoyed by natural persons, 15 
and there is nothing in their nature inconsistent with their 
being assignable.’” 
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And then citing from the opinion of Mr. Justice Field 
in Morgan v. Louisiana, supra, his description of the fran- 
chises of a railroad company, he continues: 


6% We are of opinion that these franchises, which in the 
case just cited are described as necessary to the use and 
enjoyment of the property of a railroad company, are as- 
signable in Louisiana, and that there is no warrant in the 
jurisprudence of that State for holding to the contrary.” 

* * ** * * 3 8 * 

. “The authority to mortgage the franchises of u railroad 
company necessarily implies the power to bring the fran- 
chises so mortgaged to sale, and to transfer them with the 
corporeal property of the company. It could not be held 
that when u mortgage on a railroad and its franchises was 
authorized by law that the attempt of the mortgagur to 
enforce the mort would destroy thé main value of the 
property by the destruction of the franchises.” 


See also Ryan v. Aiken, 9 Lea (‘Tenn.), 609; Houston 
& Tex. C. R. Co. v. Sheiley, 54 Tex., 125; Carpenter v. 
Miles, 38 Cal., 385; Randolph r. Larned, 27 N. V. Eq., at 
p. 561; Lippincott v. Alexander (27 Iowa, 460), 1 Am. R., 
p. 299; Bowman’s Devisees v. Wathen, 2 McLean, 876; 
Felton v. Beall, 22 Vt., 170; Benson v. Myer, 10 Barb., 
223; Ladd v. Chatard, 1 Minor (Ala.), 366; Lewis v. In- 
tendant and Town Council Gainsville, 7 Ala., 85; Dundy 
v. Chambers, 23 III., 370; Middleton v. Egerton, 30 Vt.» 
182. In Billing v. Breining, 45 Mich., 70, it was held 
that the franchise of u corporation is property and trans- 
ferable by the original grantee to others. 


VI. The appellant is estopped from denying its power 
to mortgage the portion of its property in controversy. 
The contract upon which the suit was brought was an exe- 
cuted contract. The appellant received and seeks to retain 
the benefit of the loan secured by the mortgage, and to 
deprive the appellee of the benefit of its security, by setting 
up ite alleged want of power to execute it. 
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Where a contract ultra vires has been made by a corpo- 
ration and it has received the full consideration and ap- 
propriated the same so that it cannot be restored and the 
other party placed statu quo, the corporation will generally 
be bound by the co eae sume asa natural person. 
Field on Corporations; Green’s Brice’s ultra 
42-717 ; Cowell v. Springs Co., 100, U. S., 55; Mo 
on Private Corporations, sec. 86; Argenti v. Cit 4 * 
Francisco, 16 Cal:, 265; Darst v. Gale, 83 III., 1 : 
ley v. Ballard, 55 Ill., 417. 

Ir the appellant was not authorized to mortgage the 
property in controversy. the State only could question the 
transaction. (Cowell r. Springs Co., 100 U. S., 55; Ar- 
thur v. Com. & R. B. R. of Vicksburg, 48 Am. Dec., 719; 
Moore v. Shappert, 22 W. Va., 282; Logan v. Vernen 
Greensburg, &c., R. R. Co., 90 Ind., 552; Toledo & Ann 
Arbor R. R. Co. v. Johnston, 49 Mich., 148; Pixley r. 
Roanoke Nav. Co., 75 Va., 320; Wallamet Falls, &c., Co. 

r. Kittridge, 5 Sawyer C. Ct., 44, and cuses there cited in 

opinion by Judge Deady; Union Nat. Bank of St. Louis | 
v. Matthews, (Sup. Ct. U. S.,) The Reporter, vol. 7, p. 9, : 
257; Elizabeth Academy v. Lindsay, 45 Am. Dec., 500; 
R. R. Co. v. R. R. Co., 45 Cal., 365; Hackett v. Wilson, 
The Pacific Reporter, vol. 6, p. 9, 659, and the following 
cases therein cited; People v. Duncan, 41 Cal., 508; Con- 
nor r. Paxson, 1 Blackf.; Edmundson v. DeKalb Co., 57 
Alu., 101.) 


ee „. hf. of} 
was sald that — or not 


with a railway franchise attached to it has 
away the railway and the franchises attached is a matter 
between the State and the corporation with which third 
persons have nothing to do. 

It is well suid at page 499 of vol. 2, of the 5th ed. of 
Redfield on the Law of Railways, in a note on this case: 
„Much less should the corporation be allowed to shield 
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itself behind the violated rights of the State, of which no 
complaint is made, and thus escape the legitimate effects 
of its own contracts.” | 


Respectfally submitted. 
J. N. Dorn. 
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APPENDIX. 


Ax Act to incorporate the Willamette Woolen Manufacturing Company. 


Secrion 1. Be it enacted by the Legislative Assembly of 
the Territory of Oregon that George H. Williams, Alfred 
Statiton, Joseph Watt, Joseph Holman: Daniel Waldo, 
William II. Rector, E. M. Barnum, J. G, Wilson, and J. 
D. Boon and their associates, stockholders in the joint- 
stock company known as the “ Willamette Woolen Manu- 
facturing Company,” and their successors, are hereby de- 
clared u body corporate and politic, by the name and style 
of the “Willamette Woolen Manufacturing Company,” for 
the purpose of creating and improving water-powers and 
privileges, and manufacturing; and the present organiza- 
tion of said joint-stock company shall continue until 
changed by said corporation. 

Sec. 2. Said corporation shall have power to purchase, 
receive, and possess lands, goods, chattels, and effects of 
every kind, the same to use and dispose of at pleasure; to 
contract and be contracted with, to sue and be sued; to 
have a common seal, and the same to use and change at 
pleasure, and to ordain and establish such by-laws and reg- 
ulations as it may deem expedient for its own government 
and the efficient management of its affairs consistent with 
the Constitution and laws of the United States and the 
laws of this Territory. 

Sec. 3. The capital stock of said corporation shall not 
exceed two hundred thousand dollars, and shall be divided 
into shares of not less than one hundred dollars each, 
transferable as its by-laws may provide. 

Suc. 4. Suid corporation shall receive, possess, and enjoy 
all the property, interests, and rights of said joint stock 
company, and shall hold and have, and may enforce by 
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legal remedies, all claims and obligations due, or to become 
due, given, or that may be given, tosaid company, and all 
stock due, or to become due, to said company shall be pay- 
able to and collectible by said corporation; and the indi- 
vidual members of said corporation shall, each and singular, 
be liable for the corporate debts of said company, con- 
tracted while a» member of the same, to the amount of his 
share of the corporate property. 

Sec. 5. Said corporation shall have power to bring 
water from the Santiam River to any place or places in or 
near Salem, to be brought as far as practicable through the 
channel or the valley of Mill Creek; and for such pur- 
pose may enter upon lands, and also said creek, and do all 
things proper and suitable for a safe, direct, and econom- 
ical conveyance of water as aforesaid ; but said corporation 
shall do no unnecessary injury to private property, and 
shall be answerable in damages to any person whose prop- 
erty is injured by its acts. 

Sec. 6. Said corporation shall have the exclusive right 
to the hydraulic powers and privileges created by the water 
which it takes from the Santiam River, and may use, 
rent, or sell the same,or any portion thereof, as it may 
deem expedient. 

Sec. 7. This act shall be in force from and after its 
passage. 
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legal remedies, all claims and obligations due, or to become 
due, given, or that may be given, tosaid company, and all 
stock due, or to become due, to said company shall be pay- 
able to and collectible by said corporation; and the indi- 
vidual members of said corporation shall, each and singular, 
be liable for the corporate debts of said company, con- 
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channel or the valley of Mill Creek; and for par- 
pose may enter 72 lands, and also said creek, and do all 
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which it takes from the Santiam River, and may use, 
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STEAMER HARRISBURG ET Al., &C., vs. k. 8. RICKARDS Er AL., ace. 1 


1 In the Circuit Court of the United States in and for the East- 
ern District of Pennsylvania in the Third Circuit. 


Ema S. Rickarps and Mary E. Rickarps, by her next friend Emma 
S. Rickarps, widow and daughter of Silas E. Rickards late first 
officer on board of the schooner “ Marietta Tilton,” Libellants and 
Appellees, 

v8. 

Tue SteaMER HAnnisnund“ and Epwin M. Lewis, Frankun B. 
Gowen, and Sternen A. CaLpwEL_, Receivers of the Philadelphia 
and Reading Railroad Company, owners of the said steamer, Re- 
spondents and Appellants. 


UnitTep States OF AMERICA, \ 
Eastern District of Pennsylvania, 
Pleas and proceedings before the honorable the judges of the circuit 


court of the United States, in and for the eastern district of Penn- 
sylvania, in the third circuit of October Session, 1882, No. 4. 


2 It is thus contained: — 


Be it remembered, that on the 22nd day of August, A. D. 1882, 
the proctors for the respective parties, came into our said court here, 
and filed the record of the district court of the United States for the 
eastern district of Pennsylvania, which, being read, is as follows, to 
wit: ! 


In the District Court of the United States for the Eastern District of 
Pennsylvania. In Admiralty. 


EuxmA S. Rickarps and Mary E. Rickarps, by her 
next friend, EuuA S. Rickarps, Emma being the 
widow and Mary the daughter of Silas E. Rickards, | 
deceased, who was the first officer of the schooner > No. 8 of 1882. 
“ Marietta Tilton.” 


V8. 
Tue STeaMER “ HARRISBURG.” ; 


Pleas before the honorable the judge of the district court of the 
United States for the eastern district of Pennsylvania. 


It is thus contained: 


Be it remembered, that on the twenty-fifth day of February, A. D. 
1882, Curtis Tilton and Henry Flanders, = proctors of said court, 
come into the said court and exhibit the libel and complaint of Emma 
S. Rickards and Mary E. Rickards, widow and daughter of Silas E. 
Rickards, deceased, late first officer of the schooner “ Marietta Tilton,” 

against the steamer “ . in a cause of damages for 
3 death arising from collision, civil and maritime, which, being 
read and filed, is in the words and figures following, to wit: 
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1 In the Circuit Court of the United States in and for the East- 
ern District of Pennsylvania in the Third Circuit. 
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Appellees, 
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and Reading Railroad Company, owners of the said steamer, Re- 
spondents and Appellants. 
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S. Rickards and Mary: E. Rickards, widow and daughter of Silas E. 
Rickards, deceased, late first officer of the schooner “ Marietta Tilton,” 

against the steamer “ — * in a cause of damages for 
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read and filed, is in the words and figures following, to wit: 
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2 THE STEAMER HARRISBURG ET A., &C., vs. 


To the Honorable William Butler, judge of the district court of the 
United States, in and ‘for the eastern district of Pennsylvania: 


The libel of Emma S. Rickards and Mary E. Rickards, by her 
next friend Emma S. Rickards, both of the county of Sussex, in the 
State of Delaware, against the steamer “Harrisburg,” and all persons 
lawfully intervening for their interest in the same, in a cause of 
damages, civil and maritime, alleges as follows: 

1. On the evening of the 16th of May, 1877, a little before nine 
o'clock, a collision occurred between the schooner “ Marietta Tilton,” 
of Philadelphia, and the steamer “ Harrisburg,” which resulted in 
the entire loss of the schooner and the drowning of six of her crew. 

2. That Silas E. Rickards, deceased, late of Sussex county afore- 
said, was the first officer on board of said schooner at the time of 
said collision, and was one of those of said schooner's crew who were 
drowned. He was the husband of Emma S. Rickards aforesaid, and 
the father of the said Mary E. Rickards. That the said collision and 
the drowning of the said Silas E. Rickards were caused solely by 
the 53 navigation and fault of said steamer, as hereinafter set 
forth. 

3. That the place where the said collision and the drowning of 
the said Rickards occurred was about one hundred yards from Cross 
Rip lightship, off the coast of Massachusetts and upon the high seas; 
the night was unusually clear, the moon shining in her first quarter, 
and objects were distinctly visible at a long distance; the vessels 
having actually sighted each other when they were about four miles 
apart. 
4. At the point where the collision occurred the channel 
4 was nearly a mile wide, the lightship being on its southern 

side, and there being a sufficient depth of water for the pass- 
age of the steamer in any part of it. 

5. The steamer was pursuing a westwardly course heading for the 
lightship, on a line almost due west and which would have passed 
slightly north of the lightship. This course she maintained without 
— deviation or reduction of speed until the moment of the col- 

ision. | 

6. The schooner was sailing eastwardly on a voyage from New 
York to Boston. She was properly manned and equipped and her 
signal lights were brightly burning, and when the vessels were 
more than two miles apart she was considerably (q half mile or 
more) north of the line of the steamer’s progress and northwestward 
of the lightship. She pursued her course, which was directly to- 
wards the lightship, and upon a line which was oblique to that of 
the steamer’s course, exposing her port light to the steamer. This 
was the course laid down in the sailing directions for vessels bound 
eastward, and she kept it steadily. 

7. The approaching vessels were thus sailing toward Cross Rip 
lightship, upon intersecting lines. Cross Rip was the focal point of 
their courses, and when the “Tilton,” sailing steadily and without 
deviation from her course, reached it, the steamer, going at full 
speed, ran stem on into her port side. The blow crushed her side 
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and shattered her spars. She sank in a moment, and six of her 
crew, including the said Silas E. Rickards, drowned. 

8. The law gave the right of way to the “Tilton,” and required 
her to keep her course, which she did. It imposed upon the steamer 
the duty of “yg up, stopping or changing her course, neither of 
which she did. These omissions caused the collision and the loss of 
life attending it, and for them the steamer is in fault. She is in fault 
further for attempting without necessity to pass between the “Tilton” 

and the lightship when there was a broad unobstructed chan- 
5 nel outside of both of these vessels. She did not make diligent 

exertion to rescue the drowning crew of the “Tilton,” and is 
in fault for this neglect. 

9. That those facts stated herein which determine the steamer’s 
liability for all the injurious consequences of said collision have 
been ascertained by the decree of the circuit court for the district 
aforesaid, in a cause wherein the owners of said schooner were libell- 
ants, and the owners of said steamer the respondents (being No. 20, 
of October sessions, 1878, in which a final decree was entered Novem- 
ber 1st, 1881), and the said conclusions of fact are therein indisputa- 
ble and of final and conclusive obligation upon said steamship. 

10. That the said Silas E. Rickards, at .the time of his drownin 
us aforesaid, was twenty-eight years of age, and in good physica 
health. That he and the said Emma S. Rickards were married on 
the ninth day of January, 1877, four months prior to said collision, 
and the said Mary E. Rickards, their only child, was born November 
27th, 1877, six months after said collision. That the said Emma 8. 
Rickards was well and comfortably maintained and provided for by 
her said husband in his lifetime, but is now without means of sup- 
port, and such is her destitution that she has been obliged to sepa- 
rate herself from her said child, and forego its proper training in 
her effort to provide ſor it a maintenance. 

11. That the libellants, in the death of the said Silas E. Rickards, 
and in the desolation of their home by the negligence and fault of 
said steamship as aforesaid, have sustained an injury and loss ina 
large amount, to wit, in the sum of 310,000 and upwards, for which 
loss they claim to have a maritime lien upon said steamship. That 
there have not intervened in divestment of said lien any innocent 
rights to be affected by its present enforcement, nor has there been 
any delay in the assertion of said lien at all injurious to the owners 

of said steamer. 
6 12. That all and singular the premises are true, and within 
the admiralty and maritime jurisdiction of the United States 
and of this honorable court. 

13. That the said steamship is now lying in the port of Philadel- 
phia, in the district aforesaid, and within the jurisdiction of this 
court. 

Whereupon the libellants pray that process in due form of law, 
according to the course of this honorable court in cases of admiralty 
and maritime jurisdiction, may issue against said steamer “ Harris- 
burg,” her boilers, machiney, tackle, apparel, and furniture, and that 
all persons having any interest therein, may be cited to appear and 
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answer all and singular the matters aforesaid, and that this honor- 
able court will be pleased to decree the payment of the damages 
aforesaid, and that the said vessel may be condemned and sold to 

y the same, and that the libellants may have such other and 


urther relief as in law and practice they may be entitled to. 
EMMA S. RICKARDS. 


Sworn to and subscribed, 2 knowledge, information, and be- 
lief, before me, this twenty-fiſth day of February, A. D. 1882. 
W. W. CRAIG, Pro CVk. 


And thereupon Thomas Hart, Jr., proctor on behalf of Edwin M. 
Lewis, Stephen A. Caldwell, and Franklin B. Gowen, receivers of the 
Philadelphia and Reading Railroad Company, owners of the said 
steamer “Harrisburg,” comes into court and prays leave to offer objec- 
tions on behalf of suid receivers to the allowance of process of attach- 
ment as prayed for in said libel, and afterwards, to wit, on the twenty- 
first day of March, A. D. 1882, the cause is heard upon the question of 

said allowance and the objections thereto, and after argument 
7 by the proctors of the respective parties aforesaid, it is ordered 

that upon the libellants entering stipulation with sufficient 
security in the sum of $250 for costs, process of attachment issue 
against the said steamer “Harrisburg,’ and it is further ordered 
that upon claim being made by the owners of said steamer or in 
—— behalf, stipulation be required of said eluimants in the sum of 

And afterwards, to wit, on the fourth day of April, A. D. 1882, 

stipulation for costs is entered, and thereupon process of attachment 
issues. 
And afterwards, to wit, on the eighth day of April, 1882, Stephen 
A. Caldwell makes claim to said steamer on ‘behalf of himself, Edwin 
M. Lewis, and Franklin B. Gowen, receivers of the Philadelphia and 
Reading Railroad Cempany. 

And afterwards, to wit, on the eleventh day of April, 1382, stipu- 
lation on behalf of the claimants is entered. 

And afterwards, to wit, on the thirteenth and twenty-ninth days 
of April, A. D. 1882, Edwin M. Lewis and others, the receivers as 
aforesaid, present, by their proctor, Thomas Hart, Jr., Esq., their ex- 
ceptions to the libel aforesaid, and the same being filed are in the 
words and figures following, to wit: : 


In the District Court of the United States in and for the Eastern 
District of Pennsylvania. No. 8 of 1882. 


Edwin M. Lewis, Franklin B. Gowen, and Stephen A. Cauldwell, . 
receivers of the Philadelphia and Reading Railroad Company, 
claimants of the said steamer “Harrisburg”, except to the libel of 
Emma S. Rickards and Mary E. Rickards, by her next friend, 

against said steamer “Harrisburg”: 
8 I. Because it appears by said libel that the collision in 
consequence of which it is alleged libellants became entitled to 
damages, happened upon May 16th, 1877, and that by the statute of the 
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State of Pennsylvania, approved — 26th, 1855, entitled “An act 
relating to damages for injuries producing death,” it is provided that 
the action (in such cases) “shall be brought within one year after 
the death, and not thereafter.” 

II. Because this court has not jurisdiction of the cause of action 
set out in the libel, inasmuch as the death occurred in the year 1877. 

III. Because the cause of action set out in the libel is barred by 
lapse of time. 

IV. Because this court, governing itself by the analogies of the act 
of Assembly of Pennsylvania of April 26th, 1855, should not enter- 
tain a libel brought nearly five years after the collision out of which 
it is alleged the cause of action arises. 

V. Because there is no jurisdiction in the admiralty courts of the 
United States in a case of death — navigable waters alleged to 
have arisen in consequence of negligence in any other way or upon 
any other terms and conditions than are given by the State statute 
governing the locality where the death occurred, or governing the 
vessel (by reason of its ownership and registry), the alleged negli- 
gent acts of those on board of which occasioned the death; and 
cause the libel does not set out any such statutes, either of Pennsyl- 
vania, Massachusetts, the United States, or any other State. 

THOMAS HART, In., 

April, 1882. For Claimants and Exceptants. 


VI. Because the said libellants are not entitled to sue for or to re- 
cover in this honorable court the damages claimed to have been 
suffered by them as alleged in the libel. 
9 VIL. Because there is no lien upon the said steamer “ Har- 
risburg” for the damages claimed by the libellants, and this 
honorable court has no jurisdiction to enter a decree therefor against 
the said steamer. 
VIII. Because the said libel is insufficient and does not set forth 
a cause of action within the jurisdiction of this honorable court. 
Wherefore the said claimants pray that the said libel may be 


dismissed with costs. 
THOMAS HART, Jr., 
For Claimants. 
April 27th, 1882. 


And afterwards, to wit, on the 16th day of May, A. D. 1882, the 
cause comes on to be heard upon the libel and the exceptions filed 
thereto by the receivers aforesaid, and is argued by the proctors of 
the respective parties, and after partial hearing the exceptions to the 
libel, with the assent of the proctor for the receivers aforesaid, are 
dismissed pro forma without prejudice and reserving the question 
involved. | 

And afterwards, to wit, on the twenty-fourth day of May, A. D. 
1882, Thomas Hart, Jr., Esq., proctor as aforesaid, comes into court 
and exhibits the answer of Stephen A. Caldwell, Edwin M. Lewis, 
and Franklin B. Gowen, receivers of the Philadelphia and Readin 
Railroad Company, owners of the steafmer “ Harrisburg,” to the libel 
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and complaint aforesaid, and the same being filed is in the words 
and figures following, to wit: 


To the honorable William Butler, judge of the district court of the 
United States, in and for the eastern district of Pennsylvania. 


The answer of Edwin M. Lewis, Franklin B. Gowen, and Stephen 
A. Caldwell, receivers of the Philadelphia and Reading Railroad 
Company, owners of the steamship “ Harrisburg,” to the libel of 

Emma S. Rickards and Mary E. Rickards, by her next friend 
10 Emma S. Rickards, against the said steamship “Harrisburg” 

in a cause of damage, civil and maritime, expressly reserving 
all exceptions to the said Tibel and to the jurisdiction of this court 
for the causes and matters particularly specified in the exceptions 
to the said libel, filed April 13th, 1882, and in the additional excep- 
tions, filed April 29th, 1882, and insisting thereupon with the same 
effect as if they were herein repeated at length, alleges as follows: 

First. That while the said respondents do not admit that the col- 
lision mentioned in the said libel and the drowning of some of her 
crew were caused by the improper navigation and fault of the said 
steamer, they say that it is true that, in the proceeding referred to 
in the ninth article of the said libel, a final decree was entered by 
the circuit court of the United States for this district against the said 
steamer, and that the respondents do not intend to contest in the 
present proceedings tlie conclusions of fact therein found by the said 
court, and that they do not therefore further answer to the articles 
of the said libel wherein the circumstances of the said collision are 
set forth, save to deny that after the said collision the said steamer 
did not make diligent exertion to rescue the dvowning crew of the 
schooner “Tilton.” On the contrary, the said steamer immediately 
stopped, lowered a boat, and made every effort possible to save the 
crew of the said schooner, two of whom were found and taken on 
board the steamer. None of the others could be seen, though the 
said steamer came to an anchor and laid at the place of the collision 
all night. At daylight the steamer weighed anchor and steamed 
around the wreck without discovering any others. 

Second. The respondents deny that the said collision took place 
upon the high seas, and aver that Cross Rip lightship, near which 

the said collision occurred, lies in a sound of the sea called 
11 Nantucket sound, embraced between the coast of Massachusetts 

and the islands of Martha’s Vineyard and Nantucket, parts 
of the said State of Massachusetts, and within the territorial limits of 
that Commonwealth, and that by the statute law of the Common- 
wealth of Massachusetts, Statutes of 1860, chapter 63, sections 98 and 
99, it is provided in cases of death arising from negligence that a 
fine may be recovered by indictment and paid to the executor or 
administrator, and that such indictment shall be prosecuted within 
one year from the injuries causing the death. 

Third. That the said steamer “ Harrisburg” was at the time of the 
said collision engaged in the coasting trade and belonged to the 
port of Philadelphia, in the Commonwealth of Pennsylvania, at which 
place she was then duly enrofled according to the act of Congress in 
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such case made and provided, and that by the statute law of Penn: 
sylvania, acts of April 15th, 1851, and April 26th, 1855, it is provided 
that the action therein given in cases of death occasioned by negli- 
gence shall be brought within one year after the death and not there- 
after. 

Fourth. The respondents have no knowledge of the facts stated 
in the tenth paragraph of the said libel. 

Wherefore the said respondents deny the right of the said libel- 
lants to recover, and pray that the said libel may be dismissed with 


costs. 
STEPHEN A. CALDWELL, 
For himself, and 
EDWIN M. LEWIS Axn 
FRANKLIN B. GOWEN, 
Receivers. 


THOMAS HART, Jr., Proctor. 


Sworn to and subscribed before me, this twenty-fourth day of May, 
1882, by Stephen A. Caldwell. 
a JOHN B. BEAVER, 


Pre Clerk Dist. Ct., U. S. 


12 And afterwards, to wit, on the ninth day of June, A. D. 
1882, this cause having come before the court upon libel and 
answer, and it appearing to the court that the allegations of the 
answer do not contain a good and sufficient defense to the cause of 
action set forth in the libel, it is ordered, adjudged, and decreed that 
the libellants do recover the amount of the damages by them sus- 
tained by reason of the matters alleged in the libel herein, from the 
Philadelphia and Reading Railroad Company, respondents, and 
Stephen A. Caldwell and the Philadelphia Trust and Safe Deposit 
and Insurance Company, their stipulators, with costs to be taxed. 

And afterwards on the same day, by agreement in writing filed, it 
is agreed that the damages in this case be assessed at the sum of 
three thousand dollars. 

This assessment is made pro forma in accordance with the verbal 
indication of the judge of this honorable court, in order to facilitate 
an appeal and obtain an argument upon the questions involved be- 
fore the judges both of the district and circuit courts of the United 
States for this district, and it is not to be binding on either of the 
parties as an agreed assessment of damages, or to be given in evi- 
dence as to the amount thereof, but in the circuit court the damages 
are to be reassessed de novo before a commission to be — by 
the court, if a decree be entered for libellants. 3 

CURTIS TILTON, 
For Libellants. 
THOMAS HART, Jr., 
For Respondents. 


And thereupon, upon the filing of the agreement fixing the 
amount of damages due the libellants herein, it is ordered, adjudged, 
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and decreed that the libellants, EmmaS_ Rickards and Mary E. 
Rickards, do recover of the Philadelphia and Reading Rail- 
13 road Company, respondents, and of Stephen A. Caldwell, and 
the Philadelphia Trust and Safe Deposit and Insurance Com- 
pany, their stipulators, the sum of three thousand dollars ($3,000), 
with their costs to be taxed. 

And afterwards, to wit, on the fifteenth day of June, A. D. 1882, 
the respondents by their proctor Thomas Hart, Jr., pray leave to 
appeal from the decree of the district court, in this case, to the next 
circuit court of the United States for the eastern district of Pennsyl- 
vania, and the same is allowed upon the usual conditions. 


Unitep Srarzs, \ —.— 
Eastern District of Pennsylvania,, 


I, Charles S. Lincoln, clerk of the district court of the United 
States for the eastern district of Pennsylvania, do hereby certify the 
foregoing to be a true and faithful copy of the record and proceed- 
ings of the said district court in a certain plea, civil and maritime, 
for damages for death arising from collision, therein lately depend- 
ing, wherein Emma S. Rickards and Mary E. Rickards, by her next 
friend Emma S. Rickards, are the libellants against the steamer “ Har- 
risburg,” and Edwin M. Lewis, Franklin B. Gowen, and Stephen A. 
Caldwell, receivers of the Philadelphia and Reading Railroad Com- 
pany, owners of the said steamer, respondents. 

In testimony whereof, I have hereunto subscribed my name and 
affixed the seal of said court at Philadelphia, this tenth day of 
July, A. D. 1882, and in the one hundred and seventh year of the 
ge of the United States. 


SEAL | W. W. CRAIG, 
Pro Clerk. 
14 And afterwards, to wit, on the 16th day of January, A. D. 


1883, this appeal coming up for argument, and being argued 
by the proctors for the respective parties, the court enter the follow- 
ing decree, to wit: 


Eva S. Rickarps and Mary E. Rickarps, by her 
next friend, Emma S. Rickarps, widow and daugh- 
ter of Silas E. Rickards, Of October 
v8. Session, 1882, 
THE STEAMER “ HarrispurG” and Epwin M. Lewis | No. 4. 
& al., Receivers of the Philada. and Reading Rail- 
road Company. 


And now, January 16th, 1882, this cause came on to be heard 
upon libel and answer, and thereupon it is ordered, adjudged, and 
decreed that the libellants do recover their damages and costs of the 
respondents and their stipulators, and that the damages of the said 
libellants are now reassessed at the sum of fifty-one hundred dollars 
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15 Pie Finding of Facts and Conclusions of Law upon which the 
Court Renders its Decree. 


In the Circuit Court of the United States for the Eastern District of 
Pennsylvania. In Admiralty. 


Emma S. Rickarps and Mary E. Ricxarps, by her next friend, 
Emma S. Rickarps, Emma being the widow and Mary the daugh- 
ter of Silas E. Rickards, d , who was the first officer of the 
schooner “ Marietta Tilton,” 

v8 


Tue STEAMER “ Hanrispura.” 


I. The Facts. 


1. On the evening of the 16th of May, 1877, a little before nine 
o’clock, a collision occurred between the schooner “ Marietta Tilton,” ‘ 
of Philadelphia, and the steamer “ Harrisburg,” which resulted in | 
the entire loss of the schooner and the drowning of six of her crew. | 

2. That Silas E. Rickards, deceased, late of Sussex county afore- | 
said, was the first officer on board of said schooner at the time of said 

collision, and was one of those of said schooner’s crew who 
16 were drowned. He was the husbahd of Emma S. Rickards 
aforesaid and the father of the said Mary E. Rickards. 

3. The facts — and attending the said collision and deter- 
mining the steamer's liability ſor its consequences have heretoſore 
been ascertained by the decree of this court, entered November 1, 
1881, against the steamer, in a cause wherein the owners of the said 
schooner were libellants and the owners of said steamer the re- 
spondents, being No. 20 of October sessions, 1878, and the same are 
not contested in this proceeding. 

They are as follows: 

On the evening of the 16th of May, 1877, a little before nine 
o'clock, a collision occurred between the schooner Marietta Tilton, of 
which the libellants were owners, and the steamer Harrisburgh, which 
resulted in the entire loss of the schooner and her cargo and in the 
— of six of her crew—unall but two of those who were aboard 
of her. 

The night was * clear, the moon shining in her first 
quarter, and objects were distinctly visible at a long distance, the 
vessels having actually sighted each other when they were about four 
miles apart. 

At the point where the collision occurred the channel was 
17 nearly a mile wide, the light-ship being on the southern border 
of it, and there being a sufficient depth of water for the pas- 

e of the steamer in any part of it. 

e steamship was pursuing a westwardly course, heading for the 
lightship, upon a straight line which woul slightly north of 
it, or, in the language of the mate, “I po my bow and headed 
my ship for the lightship, keeping the light a little on my port bow.” 
This course she maintained without any deviation or reduction of 
her speed. 

2—217 
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The schooner was sailing eastwardly and when she was first seen by 
the steamer her position was considerably (not less than a half mile) 
north of the line of the steamer’s progress and so northwestward of the 
1 When the vessels were at a safe distance apart the schooner 
lutfed a little to the windward and thence sailing on the wind, which 
was from the southwest, she pursued a course directly toward the 
lightship upon a line which was oblique to that of the steamer’s 
course, exposing her port light to the steamer. This was the course 
laid down in the sailing directions for vessels bound eastward and 

she kept it steadily. 
18 The courses of the vessels thus converging to the lightship, 
they must necessarily have moved upon ———— 

When they were within three or four hundred feet of each other 
end the — was imminent, the schooner ported and the steamer 
starboared her helm and ran stem on into the port side of the schooner 
and sank her. 

4. That the place where the said collision and the drowning of 
the said Rickards occurred was about one hundred yards from Cross 
Rip lightship, which lies in a sound of the sea called Nantucket sound, 
— between the coast of Massachusetts and the islands of Mar- 
tha’s Vineyard and Nantucket, parts of the said State of Massachusetts. 

5. That the said steamer “Harrisburg” was at the time of the 
said collision engaged in the coasting trade and belonged to the 
port of Philadelphia, in the Commonwealth of Pennsylvania, at 
which place she was then duly enrolled according to the act of Con- 
gress in such case made and provided. 

6. No innocent rights ta or in the said steamer have arisen between 
the date of said collision and the exhibition of the libel. 


19 II. Conelusions of Law. 


I. By the statute law of the Commonwealth of Massachusetts, 
Statutes of 1860, chapter 63, sections 98 and 99, it is provided in 
cases of death arising from negligence that a fine may be recovered 
by indictment and paid to the executor or administrator, and that 
such indictment shall be prosecuted within one year from the in- 
juries causing the death. 

II. By the statute law of Pennsylvania, acts of April 15th, 1851, 
and April 26th, 1855, it is provided that the action therein given in 
cases Of death occasioned by negligence shall be brought within one 
year after the death and not thereafter. 

III. In the admiralty courts of the United States the death of a 
human being upon the high seas or waters navigable from the 
sea, caused by negligence, may be complained of as an injury, and 
the sane. “yer under the general maritime law. 

V. The right of the libellants does not depend upon the 

20 _ statute law of either the States of Massachusetts or Pennsyl- 
vania, and the limitation of one year in the statutes of these 

States does not bar this proceeding. | 

V. Although an action in the State courts of either Massachusetts 
or Pennsylvania would be ——— the limitation expressed in the 
stututes of those States, the admiralty is not bound thereby, and in 
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this cuse will not follow the period of limitation therein provided 
and prescribed. The drowning complained of was caused by the 
improper navigation, negligence, and fault of the said steamer pro- 
ducing the collision aforesaid, and the libellants are entitled to re- 
cover ä 

VI. As there ure no innocent rights to be affected by the present 
proceedings and no inconvenience will result to the respondents from 
the delay attending it, the action, if not governed by the statutes 
aforesaid, is not barred by the libellant’s laches. 


By the court. 
A. McKENNAN, 
Cir. Judge. 


21 And afterwards, to wit, on the 30th day of January, A. D. 

1883, Thomas Hart, Jr., Esq., proctor for respondents, appears 
in open court and prays an appeal to the Supreme Court of the 
United States, which is allowed in the following words as follows, to 
wit: | 


Rickarps ct al., Libellants & Appellees, 


v8. ee 
Sr'n HARRIsnund et al., Respondents & No. 4. October Sess., 1882. 
Appellants. : 


And now, January 30th, 1883, Thomas Hart, Jr., Esq., proctor for 
the respondents and appellants in above-entitled cause, appearing in 
open court, prays an appeal from the decree of this honorable court 
made in this cause upon January 16th, 1883, to the Supreme Court 
of the United States, and the same is allowed, with security in the 
sum of seven thousand dollars. | 


22 In the Circuit Court of the United States, in and for the 
Eastern District of Pennsylvania in the Third Circuit. 


Euu S. Rickarps and Mary E. Rickakps, by her 
next friend Emma S. Rickarps, widow and daugh- 
ter of Silas E. Rickards, late first officer on board 
the Schooner “Marietta Tilton,” Libellants & Ap- No. 4. 
pellees, October 
v8. | Sess., 1882. 
Tux STEAMER “ HARRISBURG,” and Epwin M. Lewis, 
FRANKLIN B. GoWEN, and STerHen A. CALDWELL, 
Receivers of the Philadelphia and Reading Rail- 
road Company, owners of said Steamer, Respondents 
and Appellants. 


Know all men by these presents, That we, Edwin M. Lewis, Frank- 
lin B. Gowen, and Stephen A. Caldwell, receivers of the Philadelphia 
and Reading Railroad Company, owners of thesteamer “ Harrisburg,” 
and — and appellants in above action, and The Philadel- 

bia Trust Safe Deposit and Insurance Company, and Thomas M. 
ichards, residing at No. 1509 No. 19th St., Philadelphia, are held and 
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firmly bound unto the above-named Emma S. Rickards and Mary E. 
Rickards, libellants and appellees in above action, in the sum of seven 
thousand dollars ($7,000), to be paid to the said Emma 8. Rickards 
and Mary E. Rickards, libellants and appellees as aforesaid, their 
certain attorney, executors, administrators, or assigns, to which pay- 
ment well and truly to be made we bind ourselves, our respective 
successors, heirs, executors, and administrators, jointly and severally 
by these presents. | 

Roo yg our seals and dated this seventeenth day of February, 

D. 1883. 

Whereas, lately at a circuit court of the United States, in and for 
the eastern district of Pennsylvania, in the third circuit, in a suit 
depending in the said court between Emma S. Rickards and Mary 
E. Rickards, by her next friend Emma S. Rickards, widow and 
daughter of Silas E. Rickards, late first officer on board the schooner 
“Marietta Tilton,” libellants and appellees, and the steamer “ Har- 
risburg,” and Edwin M. Lewis, Franklin B. Gowen, and Stephen A. 
Caldwell, receivers of the Philadelphia and Reading Railroad Com- 
pany, owners of said steamer, respondents and appellants, a final de- 
cree was rendered against the said the steamer “Harrisburg,” and 
Edwin M. Lewis, and Franklin B. Gowen, and Stephen A. Caldwell, 
receivers of the Philadelphia and Reading Railroad Company, 
owners of said steamer, respondents and appellants, and the said 
Edwin M. Lewis, and Franklin B. Gowen, and Stephen A. Caldwell, 
receivers of the Philadelphia and Reading Railroad Company, owners 
of the steamer “ Harrisburg,” respondents & appellants, having taken 
an appeal, which appeal has been allowed by the said circuit court, 
to the Supreme Court of the United States, to reverse the said decree 

in the aforesaid suit: 
23 Now the condition of this obligation is such that if the said 

Edwin M. Lewis, Franklin B. Gowen, and Stephen A. Cald- 
well, receivers of the Philadelphia and Reading Railroad Company, 
owners of the steamer “ Harrisburg,” respondents and appellants, 
shall prosecute their seid appeal to effect, and answer all damages 
and costs, if they fail to make their appeal good, then this obliga- 
tion to be null and void; otherwise, to remain in full force and 
virtue. 


EDWIN M. LEWIS, L. 8. 
F. B. GOWEN, L. 8. 
S. A. CALDWELL, 8. 


2 
Receivers of the Philadelphia & Reading Railroad Company. 
THE PHILADELPHIA TRUST, SAFE DEPOSIT, 


AND INSURANCE COMPANY, [l. s.] 
By J. L. ERRINGER, Prest. f 
Attest: W. L. DUBOIS, D. s.] 


Secretary. 
THOMAS M. RICHARDS. Dr. s.] 
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Sealed and delivered in the presence of— 
The word “successors” having been interlined between “ respect- 
ive” and “heirs,” on 16th line from bottom of preceding page. 
A. FOSTER. 
C. H. QUARLES. 
ER 


C H. QUARLES. 
Sureties approved: WM. BUTLER, Judge. 


[Endorsed:] No. 4. October sess., 1882. Circuit court United 
States. Rickards et al. vs. Str Harrisburg. Bond sur appeal. Filed 
February 26, 1883. 


24 Tue Unitep States oF AMERICA, 88: 


To Emma S. Rickards and Mary E. Rickards, by her next friend 
Emma S. Rickards, widow and daughter of Silas E. Rickards, late 
first officer on board the schooner “ Marietta Tilton,” Greeting: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington, on 
the second Monday of October next, pursuant to an appeal filed in the 
clerk’s office of the circuit court of the United States, for the eastern 
district of Pennsylvania in the third circuit, wherein the steamer 
Harrisburg and Edwin M. Lewis, Franklin B. Gowen, and Stephen 
A. Culdwell, receivers of the Philadelphia and Reading Railroad 
Company, owners of the steamer, appellants, and you are appellees, 
to show cuuse, if any there be, why the decree rendered against said 
appellants, as in said appeal mentioned, shall not be corrected and 
why speedy justice should not be done to the parties in that behalf. 

Witness my hand this fifth day of March, in the year of our Lord 
one thousand eight hundred and eighty-three. 

WM. BUTLER, Judge. 


We accept service of the above writ. 
| CURTIS TILTON. 
HENRY FLANDERS. 


Mar. 30, 83. 


25 Unitep States oF AMERICA, \ 1 
Eastern District of Pennsylvania, 


I, Samuel Bell, clerk of the circuit court of the United States of 
America, for the eastern district of Pennsylvania, in the third cir- 
cuit, do hereby certify the foregoing to be a true and faithful copy 
of the original record in the cause of Emma S. Rickards and Mary 
E. Rickards, by her next friend Emma S. Rickards, &., libellants 
and appellees, vs. The Steamer “ Harrisburg” and Edward M. Lewis, 
Franklin B. Gowen, and Stephen A. Caldwell, receivers of the Philada. 
& Reading R. R. Co., &c., respondents and appellants, on file and now 
remaining among the records of the said court in my office. . 
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In testimony whereof, I have hereunto subscribed my name and 
affixed ‘the seal of the said court, at Philadelphia, this thirteenth 
day of April, in the year of our Lord one thousend eight hundred 
and eighty-three, and of the Independence of these United States 
the one hundred and seventh. 


(Seal U. S. Circuit Court, E. D. Pennsylvania. E. pluribus aL 
| AMUEL BELL, 
Clerk of C. C. 
26 Assignments of Error. 


In the Supreme Court of the United States. October Term, 1882. 


Tux STEAMER “ HarRRIssurG,” Epwin M. Lewis, Frank- 
LIx B. Gow and Srxr nk A. GaLD WELL, Receivers of 
the Philadelphia & Reading Railroad Company, owners 
of said steamer, Appellants, 

No. 1248. 

Emma S. Rick AR Ds and Mary E. Rickarps, by her next 
friend Emua S. Rick Ans, widow and daughter of Silas 
E. Rickards, late first officer on board of the schooner 
“Marietta Tilton,” Appellees. ; 


I. The court below, the circuit court of the United States for the 
eastern district of Pennsylvania, erred in entering the decree of 
January 16, 1882, that the libellants recover their damages and costs 
of the respondents and their stipulators. 

II. That said court erred in finding as a conclusion of law (being 
the third) that “in the admiralty courts of the United States the 
death of a human being upon the i 2 seas or waters navigable from 
the sea, caused by negligence. may be complained of as an injury 
and the wrong redressed under the general maritime law.” 

III. The said court erred in finding as a conclusion of law (being 
the fourth) that “the right of the libellants does not depend upon 
the statute law of either the States of Massachusetts or Pennsylvania, 
and the limitation of one year in the statutes of those States does not 
bar this proceeding.” 

IV. The said court erred in finding as a conclusion of law (being 

the fifth) that “although an action in the State courtsof either 
27 Massachusetts or Pennsylvania would be barred by the limi- 

tation expressed in the statutes of those States, the admiralty | 
is not bound thereby and in this case will not follow the period of 
limitation therein provided and prescribed.” 

V. The said court erred in finding as a conclusion of law (being 
the sixth) that “the drowning complained of was caused by the im- 
proper navigation, negligence, and fault of said steamer, producing 
the collision aforesaid, and the libellants are entitled to recover.” 
VI. The said court erred in finding as a conclusion of law (being 
the seventh) that, “as there are no innocent rights to be affected by 
the present proceeding and no inconvenience will result to the re- 
spondents from the delay attending it, the action, if not governed 
by the statutes aforesaid, is not barred by the libellants’ laches.” 


R : 
EMMA 8. RICKARDS ET A., 4c. 15 


VII. The said court erred in not dismissing the libel of the suid 
libellants. J 
April 24, 1883. «3 
THOMAS HART, In., : 

Proctor for Appellants. 


28 [Endorsed :] No. 1248. Oct., 1882. Supreme Court of the | 
United States. The Steamer “ Harrisburg,” Edwin M. Lewis, 
g & al., vs. Emma S. Rickards & others, appellees. Assign- 
ments of error. 
| Supreme Court U. S. 1882, October term. No. 859. The 
Steamer Harrisburg,” Edwin M. Lewis, ef al., app’ts, vs. Emma 8. 
Rickards & al. Assignment of errors. Office Supreme Court U. 8. 
5 — Apr. 24, 1883. James H. McKenney, elerk. Filed 24th April, 
Endorsed on cover: E. Pennsylvania C. C. U. S. No. 217. The 
Steamer Harrisburg,” Edwin M. Lewis, Franklin B. Gowen, and 
Stephen A. Caldwell, receivers of the Philadel hia and Reading 


Railroad Company, owners of said steamer, appellants, vs. Emma 8. 
Rickards and E. Rickards, by her next K friend, Emma S. Rick- 


ards, widow and daughter of Silas E. Rickards, late first officer on 
the schooner “ Marietta Tilton.” Filed 14th April, 1883. 
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In the Supreme Court of the United States. 


The Steamer Harrisburg,” Edwin © 
M. Lewis, Franklin B. Gowen, 
and Stephen A. Caldwell, Receiwers 
of The Philadelphia and Reading 
Railroad 


APPEAL FROM THE Circuir Court oF THE UniTep STaTzs 
FOR THE Eastern District oF PENNSYLVANIA. 


BRIEF FOR APPELLANTS. 


L A Concise Abstract or Statement of the Case. 


On the evening of May 16th, 1877, a collision ocourred bo- 
tween the schooner “ Marietta Tilton,” of Philadelphia, and the 
steamer “ Harrisburg,” also of the said city, which resulted in 
the loss of the schooner and the drowning, among others, of her 
first officer, Silas E. Rickards. 

The place where the collision ocourred was about one hun- 
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APPEAL From THE Circuit Court or THE Uwnirep Sratzs 
FOR THE Eastern District oF PENNSYLVANIA. 


BRIEF FOR APPELLANTS. 


L A Concise Abstract or Statement of the Case. 


On the evening of May 16th, 1877, a collision occurred be- 
tween the schooner “ Marietta Tilton,” of Philadelphia, and the 
steamer “ Harrisburg,” aleo of the said city, which resulted in 
the loss of the schooner and the drowning, among others, of her 
fret officer, Silas E. Rickards. 

The place where the collision ocourred was about one hun- 


4 


V. The said court erred in finding as a conclusion of law 
(being the sixth) that “the drowning complained of was caused 
by the improper navigation, negligence and fault of said 
steamer producing the collision aforesaid, and the libellants are 
entitled to recover.” 

VI. The said court erred in finding as a conclusion of law 
(being the seventh) that, as there are no innocent rights to be 
affected by the present proceeding, and no inconvenience will 
result to the respondents from the delay attending it, the action, 
if not governed by the statutes aforesaid, is not barred by the 
libellants’ laches.” 

VII. The said court erred in not dismissing the libel of the 
said libellants. 


III. Brief of Argument. 
The questions raised in this case are :— 


I. Can the death of a human being upon the high seas or 
waters navigable from the sea, caused by negligence, be com- 
plained of in the admiralty as an injury and wrong to be redress- 
ed under the general maritime law administered by the United 
States Courts ? 


II. If this question should be determined affirmatively, will 
the United States admiralty courts permit a recovery therefor 
on a libel filed nearly five years after the death ? 


The question whether a proceeding in rem can be maintained 
is subordinate to the first. If it be answered in the affirma- 
tive, a maritime lien would arise. If, on the contraty, the right 


to recover be wholly dependent on the State statute of either 


Pennsylvania or Massachusetts, it would not arise, for there can 
be, in that case, no recovery at all. 

These are certainly very interesting questions. The main 
one has lately been the subject of much discussion, and of a 
great number of decisions in the various United States District and 
Circuit Courts, none of which, however, has reached this Honor- 


able Court. 


f 
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There are, however, some expressions of this court upon the 


subject. 

In the case of Steamboat ve. Chase, 16 Wall., 522, Judge Clifford, 
speaking on the question whether an action lay in the admiralty, 
in case of death, said (page 532) : “ Difficulties, it must be con- 
ceded, will attend the solution of this question, and it is not 
necessary to decide it in the present case.” That was a case at 
law in a State court, in 

A few years later (1876), however, this court in Sherlock vs. 
Alling, 3 Otto, 99, rather takes it for granted that in the ab- 
sence of a statute regulation by Congress, touching the liability 
of parties for marine torts, resulting in the death of persons in- 
jured, the statute of the State controlling the locality, though it 


be navigable water, alone applies. That was a case in the State 


Court of Indiana, arising out of a collision in the river Ohio. 
The statute of Indiana was attacked as applied to cases where 
the injuries complained of were caused by marine torts as interfer- 
ing with the power of Congress over the regulation of com- 
merce. The court said (p. 102): “The position of the defendants, 
as we understand it, is that both by the common and mari- 
time law, the right of action for personal torts dies with the per- 
son injured. The statute which allows action for such torts, when 
resulting in the death of the person injured, to be brought by 
the personal representative of the deceased, enlarges the liabil- 
ity of parties for such torts, and that such enlarged liability, ap- 
plied to cases of marine torts, would constitute a new burden on 
commerce ;” and then considered this last point, without discussing 
or controverting the proposition first mentioned. The learned 
judge (Field, J.) continued (page 104) :— 

Until Congress, therefore, makes some regulation touching 
the liability of parties for marine torts resulting in the death of 
the persons injured, we are of opinion that the statute of Indi- 
ana applies, and that it constitutes no encroachment upon the 
commercial power of Congress.” 

The remarks of Ch. J. Waite, in Ez parte Gordon, 104 U. S., 
515, would seem to show that the Supreme Court had no idea that 
there could bea recovery in the admiralty independently of legis- 
lation governing the locality or the vessel which was in fault. It 
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was upon the ground that the admiralty had jurisdiction to enforce 
a liability under a State statute giving a right of action in case of 
death, that the writ of prohibition was refused. Jt is no doubt 
true,” he says, “ that down to within a comparatively recent period 
the courts of admiralty, both in England and in this country, have 
followed the rule of the common law in respect to such actions, and 
have decided that damages for such wrongs were not recoverable ; 
but since Lord Campbell's Act, in 1846, it has been provided by 
statute in England aud in most of the States of the Union that 
suits may be brought in the courts of common law for the bene- 
fit of those having a pecuniary interest in the life of one who 
has been killed by the wrongful act of another to recover such 
damages as they may have sustained in consequence of the wrong 
that has been done, and we think it is clearly within the power 
of the courts of admiralty to determine whether this legislation 
has not wrought a corresponding change in the Jaws which gov- 
ern their jurisdiction.” 

And Mr. Morton P. Henry, the latest writer (1885), says, 
Admiralty Jurisdiction and Procedure, page 75: These 
acts (Lord Campbell’s and the State statutes following it) 
can, however, have no extraterritorial jurisdiction; and such 
a cause of action is believed to be unknown to the gen- 
eral maritime law, as it certainly was to the system of mari- 
time law adopted in the admiralty courts of the United 
States under the constitutional grant in maritime causes. And 
see note 2 for references and a further discussion of the subject.” 

The appellants submit that the decree of the Circuit Court 
should be reversed, and the libel in this case should be dismiss- 
ed, because there is no law under which it is maintainable ex- 
cept the statute law of either Massachusetts or Pennsylvania 
(there is no United States statute on the subject), and by both of 
them it ie barred by the limitation of time therein provided. 
That the death of a person upon navigable waters, caused by 
the negligence of another, cannot be complained of as an injury 
to be redressed under the general maritime law ; that such a right 
depends solely upon the statute law governing the locality where 
the death took place, or if upon the high seas, upon the statute 
law of the State to which the vessel causing the injury belonged. 


| 
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The answer avers that the locality of the collision was within 
the Commonwealth of Massachusetts and the finding of fact is in 
accord therewith. 

The statutes of that State (in force in 1877, the time of the 
collision), Statutes of 1860, chapter 63, sections 98 and 99, 
provided in case of death by negligence for a fine to be recovered 
by indictment, to be prosecuted within one year from the injury 
causing the death. 

The answer also states and the fact is so found, that the Har- 
risburg belongs to the port of Philadelphia, so that if its lia- 
bility be not governed by the law of the locality of the collision, 
it must be by that of the State of Pennsylvania. 

The statutes of that State, acts of April 15th, 1851, and April 
26th, 1855, Purdon (1883), 1267-8, provide that the action 
(for damage for injury causing death) shall be brought within 
one year and not thereafter. 

It is to be remarked here that the libellants must have 
thought the statutes of Pennsylvania applicable. The wife 
and child of Silas E. Rickards, the only persons entitled, by the 
law of that State (see Lehigh Iron Company ve. Rupp, 100 Penn- 
sylvania State Rep., 95), have sued. But if the cause of action 
be independent of Pennsylvania law, there is no sound reason 
which would give the libellants an exclusive right. The com- 
mon law made no distinction between the wife and children and 
the parents of the deceased. None were entitled. Now, if the 
existence of a right to recover in a case of this kind is to be de- 
termined “ by natural equity and the general principles of law ” 
(which Judge Sprague said in Cutting ve. Seabury, were in favor 
of it) it is impossible for one to say just who are entitled to re- 
cover and in what manner and proportion. There are many 
cases in which the actual loss to parents by the death of a son 
may be greater than that which falls upon his wife and children, 
In the absence of a statute, what is to determine the rights of the 
surviving relatives? Who are entitled to sue? How shall the 
amount recovered be divided ? 

In the consideration of the question in this case, it is to be 
premised that the jurisdiction of the admiralty need not be 
denied. 
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The right given by the statute of Pennsylvania may certainly 
(within a year of the cause of action) be enforced in the United 
States court, if the death occurred upon navigable waters within 
Pennsylvania, or upon the high seas, upon or in consequence of 
the acts of a Pennsylvania vessel. 

This juriediction is not given by the State statute. Juris- 
diction is conferred in consequence of the matter being one of a 
maritime nature. The right is given by the State statute, and 
it may be enforced, in a case within the statute, arising upon 
navigable matters, in the admiralty. 

In the case of Ex parte McNeill, 13 Wall., 243, where a 
libel was sustained under a State statute allowing pilotage 
fees to the pilot who first tenders his services, Mr. Justice 
Swayne says: “The State law cannot give jurisdiction to any 
Federal court. But that is not the question in this case. A 
State law may give a substantial right of such a character that 
where there is no impediment arising from the residence of the 
parties, the right may be enforced in the proper Federal tribu- 
nal, whether it be a court of equity, admiralty or of common 
law. The statute in euch cases does not confer the jurisdiction ; 
that exists already, and it is invoked to give effect to the right 
by giving the appropriate remedy. This principle may be laid 
down as axiomatic in our national jurisprudence.” 

See also Railroad Company vs. Whitton, 13 Wall., 270. 

It is upon this same principle that this court lately (January, 
1882), in E parte Gordon, supra, refused to issue a writ of 
prohibition to restrain a United States district court from pro- 
ceeding in a case of libel against a vessel for damages, for 
drowning certain persons in consequence of a collision between 
said vessel and another, in which the former was to blame. 
The decision by C. J. Waite goes upon the theory that a prohi- 
bition can only issue to restrain an unlawful assumption of jur- 
tediction, and that consequently when a prohibition is applied 
for, the question presented is not whether a libellant can recover in 
the suit which he has begun, but whether he can go into a court of 
admiralty to have his rights determined. That as the court had 
jurisdiction in respect to the collision, it followed that it had 
jurisdiction to hear and determine what liability, if any, the 


! 
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vessel had incurred thereby. In that case the libellants claimed 
to recover, if it should be decided that their right to do so did 
not exist on general principles of admiralty law, upon the stat- 
ute law of either Maryland or Virginia, whichever should be 
held applicable to the case. The collision occurred in Chesa- 
peake bay, within the territorial limits of those States, both of 
which had statutes upon the subject of actions in case of death 
by negligence. See paper-book against the petition, pages 4, 13 
and 14. 

It is proposed in this brief, in the first place, in view of tho 
very great number of decisions which have been made upon the 
subject in hand by the Circuit Courts of the United States, to 
give them an attentive consideration. 

It will be found that aside from one or two of these, they do 


not sustain the position that a libel in rem can be supported in 


a case like the present one, independently of State statute law. 

In this examination it will be well to start with the case of 
the Towanda, 34 Leg. Int., 394, a case in the Circuit Court of 
Pennsylvania decided in 1877, because it is one of the first and 
because in the present case, reported below in 15 Fed. Rep., 
610, the case of the Towanda was followed without a new ex- 
amination of the subject. 

The judgment of the court in that case was undoubtedly 
right, for the “Towanda” was a Philadelphia vessel and the 
statute law of Pennsylvania applied. There was nothing in the 
case opposed to a recovery under the statute, as there is here, 
namely, the lapee of time. It is true, the learned judge does not 
found his opinion upon the Pennsylvania statute, but so far as 
the case is rested upon previous decisions, there is no doubt it 
cannot now be sustained. 

In the first place, an examination of the opinion shows that the 
court did not consider that there was a different rule in admiralty 
from that of the common law. It did not admit the 
common-law rule as now understood, and hold that it did not 
apply in the admiralty. On the contrary, it was the opinion 
of the court that the common-law rule was not as declared by 
Lord Ellenborough in Baker vs. Bolton, 1 Campb., 493, and 
that the contrary cases of Ford ve. Monroe, 20 Wend., 210, 


The right given by the statute of Pennsylvania may certainly 
(within a year of the cause of action) be enforced in the United 
States court, if the death occurred upon navigable waters within 
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to recover, if it should be decided that their right to do so did 
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It is proposed in this brief, in the first place, in view of the 
very great number of decisions which have been made upon the 
subject in hand by the Circuit Courts of the United States, to 
give them an attentive consideration. 

It will be found that aside from one or two of these, they do 


a case like the present one, independéntly of State statute law. 

In this examination it will be well to start with the case of 
the Towanda, 34 Leg. Int., 394, a case in the Circuit Court of 
Pennsylvania decided in 1877, because it is one of the first and 
because in the present case, reported below in 15 Fed. Rep., 
610, the case of the Towanda was followed without a new ex- 
amination of the subject. 

The judgment of the court in that case was undoubtedly 
right, for the “Towanda” was a Philadelphia. vessel and the 
statute law of Pennsylvania applied. There was nothing in the 
case opposed to a recovery under the statute, as there is here, 
namely, the lapse of time. It is true, the learned judge does not 
found his opinion upon the Pennsylvania statute, but so far as 
the case is rested upon previous decisions, there is no doubt it 
cannot now be sustained. 

In the first place, an examination of the opinion shows that the 
court did not consider that there was a different rule in admiralty 
from that of the common law. It did not admit the 
common-law rule as now understood, and hold that it did not 
apply in the admiralty. On the contrary, it was the opinion 
of the court that the common-law rule was not as declared by 
Lord Ellenborough in Baker vs. Bolton, 1 Campb., 493, and 
that the contrary ene of Ford ve. Monroe, 20 Wend., 210, 
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James ve. Christy, 18 Mo., 162, and Sullivan ve. Railroad, 3 
Dillon, C. C., 334, had certainly unsettled , at least in this country, 
the common law on the subject. . 

Bat this matter is not now in doubt, for the common-law rule, 
as declared in Baker vs. Bolton, has since 1877 been authoritatively 
settled to be good law, and all the contrary cases cited above 
are overruled. 

In New York, by the case of Green ve. Hudson River R. R. 
Co., 2 Keyes, 294, holding that a husband cannot maintain an 
action for the instantaneous killing of his wife through another’s 
negligence. 

In the United States courts, for in the very same month and 
year in which the Towanda ” was decided, the Supreme Court 
of the United States, in the case of Tncarance Company ve. 
Brame, 5 Otto, 754, settled the law upon this question against 
the view taken by Judge Dillon. There A killed B, upon whose 
life there was a policy of insurance in favor of a third party. 
The company paid the insurance and sued A for the damages it 
had sustained by his act. Held, that the action did not lie at a 
common law, nor under the Civil Code of Louisiana, where the 
homicide was committed. Mr. Justice Hunt said: “The au- 
thorities are so numerous and so uniform to the proposition that 
by the common law no civil action lies for an injury which 
results in death, that it is impossible to speak of it as a pro- 
position open to question. No deliberate well-considered 
decision to the contrary is to be found.” 

Neither Green vs. R. R. Co., nor Ins. Co. ve. Brame, are re- 
ferred to in the case of the “ Towanda.” 

And in Dennick vs. Railroad Company, 13 Otto, 11, where it 
was held that a New York administrator could sue in New 
York to recover damages under a New Jersey statute for a 
death caused by injuries received in the latter State, Mr. Justice 
Miller said (page 21): The right to recover for an injury to 
the person resulting in death is of very recent origin, and depends 
wholly upon the statutes of the different States.” 

Even where there was the relationship of master and ser- 
vant (a case distinguishable from that of husband and wife), it 
is settled in England that there can be no recovery by the mas- 
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ter in a case of instantaneous killing: Osburn vs. Gillett, 8 
Exch., 88. 

In Pennsylvania the common-law rule has never been ques- 
tioned, and the acts of 1851 and 1855, supra, form the basis of 
every case upon the subject in that State. 

There is a very interesting paper upon this subject, sustaining 
the soundness of the common-law rule, by Mr. R. C. McMartrie, 
in the American Law Review, February 1882, page 128, in 
which the writer suggests a better reason for the rule than that 
usually assigned, in cases of action by a wife and children for the 
death of a husband and father, namely, that neither wife nor chil- 
dren have any legal “ property in the labor of a husband or 
father. They have no ownership in hislabor. They certainly can 
not sue in his lifetime if he be injured or incapacitated. Thecapac- 
, and he alone can sue in such a case. 
He owes a duty to his wife and children, but they have no legal 
right against a third person, if the means of performing that 
duty be impaired or shall cease al 

So far, therefore, as the case of the “Towanda” goes upon 
a denial of the common-law rule, it must be conceded it can not 
now be sustained. 

The other cases referred to in the “Towanda” as establish- 
ing the right to recover in the admiralty by the general mari- 
time law are Cutting ve. Seabury, 1 Sprague’s Dec., 525; the 
“ Sea Gull,” Chase’s Dec., 148 ; and the Highland Light,” Id., 
150. 

A short examination of each one will show that none of them 
is to be relied upon, and should not be followed as a prece- 
dent. 

Cutting ve. Seabury was the first case in which the question 
was considered. But Judge Sprague treated the whole subject 
of recovery in case of death through negligence as one of gen- 
eral jurisprudence, which he did not consider as being then 
(1860) yet settled, even by the common law. It has been 
shown to have been settled since. He, however, expressed no 
decided opinion upon the subject (for he held in Crapo 6. 
Allen, 1 Sprague, 184, that “for mere torts, the right of action 
by the general maritime law, as by the civil law, dies with the 
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person injured ”) and. the libel was dismissed upon other 
grounds. He certainly made no attempt to distinguish between a 
court of common law and a court of admiralty, and to assert 
‘that the lew upon the subject was not uniform in both. This 
case cannot, therefore, be cited as one sustaining the idea that 
the general maritime law is different from the common law, 
and gives itself an action in case of death by negligence. 

The “Sea Gull,” also reported in 2 Amer. L. Times Reports, 
15 (1869), in which the late Chief Justice Chase decreed in 
favor of the libellant, is the case which may be said to be re- 
sponsible . for what error now exists upon this subject. The 
opinion is valueless as to any discussion of the subject, and so 
far as it proceeds upon authority, is utterly baseless. It cites cer- 
tain remarks of Sir Leoline Jenkins, but which are not correctly 
quoted. ‘The matter referred to is to be found on page 774 of 
Wynne’s Life (Ed. 1724), and was written about 1674. There 
is absolutely nothing in it, but the now familiar principle that 
one who has suffered personal injury from a marine tort, may 
himself litel in rem the offending ship. 

It is as follows :— 

To the Right Honorable the Lords Commissioners of the 

Admiralty :— 

My Lorps: “The merchants, freighters of the two English 
vessels, the ‘Dove’ of Bridlington, and the ‘ Elizabeth ’ of Yar- 
mouth, as also the respective owners and masters of those vessels, 
have, as Ii conceive, a good action of spoil and damage, as we 
term it against the Dutch ‘Caper’ that detained and robbed 
them. Nor do I know that this action can be anywhere but 
before your Lordships in the Court of Admiralty, where the 
merchants and owners are to proceed by process against the 
man-of-war and commander, in order to be repaired; the first 
for the loss of their goods laden on and taken ont of the several 
veseels ; the other of their loss of time, and the violences whereby 
they were forced out of their course. And though what the 
English have been forced by torture to confess should be true 
in fact, viz., that their lading did belong to French subjects, yet 
this ‘Caper’ was not to meddle with them, it being express in 
the 35th Article of the Marine Treaty of Breda, that English 


. aoe 


— RE a ee atte ety —ů— — — — 


| 
+ 


“afl 
. 
o— 
* 


13 


Bottoms shall make their goods free who happen to be enemies 
with the Dutch. 
“This being the case, your Lordshipe will I doubt not find 
cause to assert an article so beneficial at this time to the English 
trade and not suffer sp open a violation of it to go unpunished. 
“As for the way of punishing the captain for his violences 
and menaces of torture and death; as also those of his officers 
for torturing our pilot with such barbarous and unmanly cruel- 
ties; the regular way is at a sessions of Oyer and Terminer for 
the admiralty. There we proceed by jury, and in all things no- 
cording to the course of the common law; but the cummission 
we had always on foot for that effect is upon the resignation of 
his Royal Highness, no longer in force, and as I hambly conceive, 
must be renewed in your Lordships’ names. 
In the meantime, these men may be committed to the Mar- 
shalsea, and their ships continue under-arrest till the owners of 
Flushing do give bail to the action of the merchants, or else may 
be sold by decree of the court to prevent its perishing, in case 
the setters out appear not to defend it. All which, &. 


L. JENKINS.” 


The next citation of the Chief Justice is the “ Maverick,” 1 
Sprague, 23, which he accepts as a sufficient authority. But that 
was also a case of personal injury to the libellant; the“ Mav- 
erick,” a steamboat, running against a warp and breaking the leg 
of the libellant, on board a brig which had put out the warp. 
These authorities, with a reference to the now rejected common 
law cases of Ford and Monroe and James and Christy, (supra) 
which were said to have been approved in Cutting ve. Seabury, 
are the only support for the assertion of Judge Chase that the 
admirality law gives of itself a remedy in acase like the present. 

The last case referred to in the ‘Towanda js the“ Highland 
Light,” aleo a decision of the late Chief Justice. It is also to be 
found in 2 Am. Law Times Rep., 118. But the jurisdiction 
there was sustained on the ground of the locality of the wrong, 
and the libellante were held entitled to redress (for damages o- 
easioned by steam escaping from a collapsed steam chimney) 
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upon the United States statute of July 7th, 1838, section 13, 
amd upon the Maryland statute, which gave an action in case of 
death. The court said: “The right is quite separate from the 
remedy. The right, like that of a statute lien upon vessels for 
repairs in home ports, may be enforced in admiralty by its own 
processes.” 

This examination of the decision of the court below in the 
case of the Towanda ” shows, it is submitted, that the decree 
below should not be affirmed without further discussion. It re- 
mains to take up the subsequent decisions in other districts, of 
which there are now a great many, and see how they have treated 
the subject. 

Very many of them are complicated by the existence of State 
statutes governing the locality of the tort or of the vessel com- 
mitting it. Such cases are well sustainable upon such ground, 
and it will be found that most of them recognize the position 
that any liability in case uf death upon navigable waters must 
oe based upon the statutes which have changed the common law 
upon this subject. So far as they consider the question as one of 
authority governing the admiralty courts, they have no other sup- 
port than Chief Justice Chase's decisions, before examined. 

In the D. Reeves,” 5 Hughes, 89 (1879), Morris, D. J., 
considered that the question was not an open one in the Fourth 
Circuit. He said he felt bound by the case of the Sea Gull,” 
which was conceded to be contrary to the common law and the 
admiralty decisions in England. 

Holmes vs, O. & C. Railway Company, 5 Fed. Rep., 75; 
S. C., 6 Sawyer, 262 (1880), was a suit brought to recover for a 
death caused by defendant’s negligence while transporting de- 
cedent across a river in Oregon. The libellant claimed to ro- 
cover under the statute of that State. The jurisdiction of the ad- 
miralty was sustained upon the ground of the locality of the tort ; 
and while the court considered the cases of the “Sea Gull,” 
Cutting ve. Seabury, and the “ Highland Light,” it did not rest 
the decision thereon, but expressly on the statute of Oregon, 
which, it was decided after an exhaustive consideration, could 
be enforced in the admiralty. The libel was in personam. 

See a subsequent hearing, on the merits of this case, Ibid., 
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page 523, showing that the damages were recovered under section 
367 of the Oregon Civil Code. 

There is another case in the same court (D. C. of Oregon). 
The Clatsop Chief, 5 Fed. Rep., 163. The libellant, the admin- 
istrator of the decedent’s estate, put the action on the ground of 
the statute law of Oregon, as well as upon the general admiralty 
law. Judge Deady said (page 167): “The fourth exception 
(that the matter is not within the admiralty juriediction of the 
United States and of this court) is disallowed. The question 
raised by it was decided in Holmes ve. O. & C. Railway Com- 
pany, 5 Fed. Rep., 75, in which it was held that a marine tort 
is one that occurs on any navigable waters of the United States, 
and that damages given by a State slatute for such a tort may be 
recovered in the proper district court in admiralty.” 

Another case about this same time (1879), that of Armstrong ve. 


"Beadle, 5 Sawyer, 484, is in point. That was a libel for death of 


a wife by alleged negligence on the high seas. It was founded on 
the Code of California, giving a right of action in case of death by 
negligence. Sawyer, C. J., devided that the statute had no ex- 
traterritorial operation. He said: “ Unless the statute in question 
gives the right of action, the plaintiff cannot recover.” It will be 
noticed that the point, of the vessel being one belonging to the 
State of California was not made, and it does not appear to 
what State it 

But Plummer ve. Webb, 1 Ware, 74, which is sometimes 
cited, is not applicable. That was a libel in personam by a 
father for an assault and battery on his minor child whereby he 
died. The District Judge held that the action was for the labor 
and service of which the father had been deprived by the beating 
and that the fact of the death did not deprive the libellant of his 
action. In the same case in the Circuit Court, 4 Mason, 380, the 
libel was amended so as to set out a contract between the libel- 
lant and respondent for the service of the boy and the case was 
considered by Judge Story only upon the question whether the 
contract was a maritime one within the jurisdiction of the ad- 
miralty. 

In re Long Island Transportation Company, 5 Fed. Rep., 
899, Judge Choate, while saying that there is some authority 
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for the proposition that the rule of the common law that no 
action lay in case of death, is not.the rule of the maritime law, 
and referring to the “ Sea Gull” and other cases before spoken 
ef, goes on to say, however that might be, that here there was a 
right under the municipal law governing the place of the trans- 
action and the parties to it, and that the admiralty courts in the 
exercise of their jurisdiction over marine torts should recognize 
and enforce the right so given. 

In Rusk vs. The Charles Morgan, 18 Am. L. Reg., N. S., 

624, S. C., 2 Flippin, 274, the death took place upon a boat on 
the Mississippi between New Orleans and Cincinnati, though no 
State statute is referred to. District Court Judge Swing reviews 
the cases, but without expressing an opinion thereon ; sustaining 
the jurisdiction upon the ground of the uncertainty of the point, 
and that the merits had better be decided before an appeal to 
the United States Supreme Court. 
The case of the “Garland,” 20 Am. L. Reg., N. S., 742, and 
5 Fed. Rep., 924 (1881—United States District Court Michi- 
gan), is one of the latest upon this subject. There were two 
libels in that case, the supplemental one setting up the libellant’s 
appointment as administrator of the decedent’s estate, and claim- 
ing to recover in that capacity under the statute of Michigan, 
The collision took place in the Detroit river. The court con- 
cedes that according to both the common and civil law no action 
would lie, and sustains the jurisdiction particularly upon the 
ground set up in the supplemental libel. Judge Brown did not 
agree with the decisions maintaining a libel upon principles of 
maritime law as being different from that of the common law on 
the subject. 

See the very elaborate note to this case, stating (page 
747) that neither the civil law nor any of the great maritime 
eodes gave an action for a personal injury after the death of the 
person injured, and examining every case on the subject. The 
annotator says (page 750, A. L. R.): “This examination of the 
ease seems to warrant the following statement of the law. The 
wrongful killing of a human being is a tort within the jurisdic- 
tion of the State governments. Statutes passed by them giving 
to the executor or administrator of the deceased a right of action 
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for such tort are applicable, when the killing takes place upon 
navigable waters within the territorial limits of the States re- 
spectively, on the principle that, as to matters within the juris- 
diction of a State, its laws, unless superseded by Federal statutes 
follow and are in force upon vessels of the State upon the high seas. 
Such statutes also gives the executor or administrator a right of 
action when the killing takes place upon the high seas. The tort 
being maritime, the right of action will be enforced in a court of 
admiralty of the United States whenever the killing is upon a 
navigable water.” 

Another recent case is that of the “Sylvan Glen” (D. C. E. D. 
of N. Y., October, 1881), 9 Fed. Rep., 335, where it was held 
that the statutes of New York upon which the libel (for damages 
for death of a woman caused by a steamboat striking a rowboat in 
the East river) was based, did not create any maritime lien in such 


a case, and though it was conceded that the right created by the 


statutes could be enforced in the adhfiralty, it was denied that 
a proceeding in rem could be sustained, and the libel was dis- 
miseed. 

Judge Benedict snid: “The right of action set up in the libel 
is derived froma satute of the State of New York, which pro- 
vides, &c. This statute creates a liability where none before ex- 
isted. It makes a new cause of action, namely the death, and it 
declares who shall be liable to such action, and by whom, as 
well as for whose benefit, the action may be maintained. It 
is not doubted that the right created by this statute of the State 
may be enforced in a proper case by the courts of the United 
States, nor that it may be enforced in the admiralty when a 
marine tort is the foundation of the right. These propositions 
have not been controverted here, but they by no means afford 
ground on which to maintain this action, for this is an action 
in rem, and i maintainable at all, must rest upon the proposition, 
that the libellant, by virtue of thie statute ofthe State, has a mari- 
time lien upon the vessel proceeded against for the damage re- 
sulting to the husband and next of kin of Margaret Welsh, 
from the death of that person. No ground has been suggested 
upon which such a proposition can be maintained. The words 
of the statute create no lien, much lees a maritime lien * 
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It is not seen, therefore, how in any aspect the statute upon which 
the libellant relies can afford a right of action against the vessel.” 
And the court said that the “ Highland Light” was against the 
libellant and the Garland was no authority, for the point did 
not appear to have received attention in that case. 

The “Sylvan Glen is a direct authority for the appellants 
here, for if the general maritime law gives a cause of action in a 
case of this kind, a maritime lien upon the vessel and the conse- 
quent process in rem would follow. 

The next case is the “E. B. Ward, Jr.,” 16 Fed. Rep., 255, 
and 17 Id., 456; S. C., 4 Woods, 145. The collision and deaths 
in that case took place upon the high seas, and within the terri- 
tory of no nation. The delinquent vessel the “ E. B. Ward, Jr.,” 
belonged to the port of New Orleans. The other was a Swed- 
ish vessel. A statute of Louisiana (Civil Code, Act 2314), pro- 
vided for a survival to the next of kin of a decedent where 
death was caused by negligence of the right of action for dam- 
ages suffered thereby. On exception to the libel Judge Billings 
delivered an opinion that the libel could not be sustained. He 
said, page 258 (16 Fed. R.): “ But it may be stated that both 
in the common law and in the admiralty in the courts of the 
United States, except in cases affected by statutes, it has been 
uniformly held that the death of a person could not con- 
stitute a cause for a civil action;” and on page 261, “ Until 
that is done (legislation by Congress), until the law-mak- 
ing or treaty-making power has created this right and affixed its 
limitations, courts cannot decree damages in actions by one 
person for the death of another upon the high seas.” 

Upon an appeal to the Circuit Court Pardee, J., reversed this 
ruling, but he did so because he felt bound by the weight of 
authority in the other circuit courts. He said, page 459: “ At 
all events as the question is an open one it is best to reaolve the 
doubts in favor of what all the judges concede to natural equity 
and justice.” But he places the decree upon another ground upon 
which it can be maintained; that the E. B. Ward, Jr., when on 
the Gulf of Mexico was part of the territory of Louisiana so far as 
legal rights and legal jurisdiction were concerued, and that the 
cause of action therefore existed by force of the territorial 
statute. 
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This principle of the application of a State statute to vessels 
at sea has been applied in the State courts. 

See McDonald ve. Mallory, 77 New York, 546 (1879), where 
it was held that as to matters not committed by the Constitution 
exclusively to the Federal Government or legislated upon by 
Congress, but which are regulated entirely by State laws, a State 
to which a vessel belongs can be regarded as the sovereignty 
whose laws follow her until she comes within the jurisdiction of 
some other government, and that therefore under the statute of 
New York, giving a right of action for causing death by 
a wrongful act or neglect, an action was maintainable for 
causing the death of a citizen of New York on the high seas on 
board of a vessel hailing from and registered in a port within 
the State, the vessel being employed by the owners and their 
negligence having caused the death. 

In Crapo vs. Kelly, 16 Wallace, 610, it was held that a ship 

registered in Massachusetts, on the high seas at the time of the 
application of the owner to the insolvent court of that State for 
the benefit of its insolvent laws, was a portion of the territory 
of Maesachueetts, and that the assignment by the insolvent 
court of that State passed the title to the ship in the same manner 
and with like effect as if she had been physically within the 
bounds of that State when the assignment was executed. 

And in Wilson vs. McNamee, 102 U. S., 572, a suit under 
the pilot laws of New York, where the services were tendered 
to and refused by the master of the vessel, when she was with- 
out the jurisdiction of the State, Judge Swayne affirming 
judgment for the pilotage, said, “ A vessel at sea is considered 
as a part of the territory to which it belongs when at home. It 
carries with it the local legal rights and legal jurisdiction of 
such locality.” 

The question of the jurisdiction in admiralty of a suit in rem 
under a State statute providing for recovery in case of death by 
negligence was considered as an original one at length by 
Hughes, J., in the case of the Manhasset,” 18 Fed. Rep., 918 
(Jany., 1884). A libel was filed by the administratrix of a man 
who died from injuries on a ferry boat, as he was about land- 
ing at Norfolk. It was based upon the Statute of Virginia 
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authorising suits for personal injuries caused by negligence 
to be brought, after the death of the person injured, by his per- 
sonal’ representative. He concurs with Judge Benedict in the 
“Sylvan Glen,” supra, that the State statute created no lien 
at all, and that there can be no proceeding founded upon it in 
rem in the admiralty. The learned judge indeed said that he 
thought the widow and children of the deceased might sue in 
rem both upon the authority of and independently of the de- 
cision in the “ Sea Gull,” as a maritime right, but the general 
authorities he cites do not bear out his statement. 

In perhaps the latest case in which a libel has been filed in 
the admiralty in case of death arising from negligence upon 
navigable waters, that of Butler ve. The Boston and Savannah 
Steamship Company on appeal in the Circuit Court, District of 
Massachusetts, May Term, 1885, the libel wan said to be ex- 
hibited in an action of tort and contract. It alleged a contract 
of carriage between the decedent and the steamship company, 
and negligence in the navigation of the vessel, and set out the 
Statutes of Mass., ch. 73,section 6, that if the life of a passenger 
is lost by reason of negligence of a common carrier such carrier 
shall be liable in damages not exceeding $5000 nor less than 
$500, to be recovered in an action of tort commenced within one 
year from the injury by the executor or administrator. The 
libellants claimed to recover under the general admiralty juris- 
prudence of the United States and by virtue of the said statute 
of Massachusetts. The ship having been lost the respondent as 
owner thereof took proceedings to claim and have the benefit of 
the limitation of liability provided in section 4283 of the Re- 
vised Statutes of the United States, for all losses whatever arising 
out of the stranding of the vessel, and this proceeding was pleaded 
to the libel, and the case went upon the question of the applica- 
tion of the act of Congress for the limitation of the liability of 
shipowners to the claims of the libellants, the latter alleging that 
it had no application thereto. Thestatement of agreed facts ad- 
mitted that the disaster occurred within the limits of the State of 
Massachusetts, and that the respondent was a corporation organ- 
ized under the laws of Massachusetts, located at Boston. 

In this case the question of jurisdiction was not raised by the 
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respondents, who were anxious for a decision upon the question 
of the application of the limited liability act. I understand, 
however, that Mr. Justice Gray, who sat in the Circuit Court, 
regarded the question of jurisdiction as an open one. The brief 
of the libellants relied upon the statute of Massachusetts, 
supra, as one ground of recovery, and urged that the libel 
should be sustained upon that basis if it could not be under the 
general admiralty jurisdiction. 

Certainly in England nosuch doctrineas that contended for upon 
the other side has been put forth. The endeavor there has been 
only to sustain the jurisdiction of the admiralty in a case coming 
within the terms of Lord Campbell’s Act, 9 and 10 Vict., e. 93. 
This depended upon another statute prescribing the jurisdiction 
of the High Court of Admiralty ; 24 Vict., c. 10. 

It was held in Smith ve. Brown, L. R., 6 Q. B., 729, that the 


. court of admiralty had no juriediction to entertain a suit under 


Lord Campbell’s Act for personal injuries resulting in death oo- 
casioned by the collision of two vessels, and a prohibition to 
that court was issued. 

The admiralty courts, however, had themselves held that they 
had jurisdiction in such cases, but it was not pretended upon 
any other ground than Lord Campbell's Act. 

In the “ Guldfaxe,” L. R., 2 Adm., 324, where in a suit to 
recover damages by the personal representative of a person 
killed in a collision between two vessels, it was held, though 
not without doubt, that the court had juriediction under Lord 
Campbell’s Act and the Admiralty Court Act of 1861 to enter- 
tain the suit, it was admitted by counsel for the plaintiffs that 
before the passing of Lord Campbell’s Act no action would have 
lain for the death of a seaman, and Sir Robert Phillimore so 
considered the question. 

In the “ Explorer,” L. R., 3 Adm., 289, it was held that the 
provisions of Lord Campbell's Act extended to a case where the 
person, in respect to whose death damages were sought to be re- 
covered, was an alien, and was at the time of the wrongful act, 

or default which caused his death, on board a foreign 
vessel on the high seas. 
And the “ Franconia,” L. R., 2 Prob. Div., 163 and 170, 


‘was an action institated against a foreign ship to recover dam- 
ages for the death of the husband of the plaintiff, alleged to 
have been caused by a collision brought about by improper nav- 
igation. The jurisdiction was sustained in the court of appeal. 
It was agreed that the right of action was under Lord Campbell's 
Act. The question was whether it could be enforced in the 
admiralty under another statute. 

The judges in favor of the affirmance of the jurisdiction said : 
(pege 172): „It is admitted that if the Court of Admiralty 
had any such jurisdiction, it was conferred upon it by the Ad- 
miralty Jurisdiction Act. 

The last case in England is the Vera Crus, 9 L. R., Prob. 
Div. 96 (1884), in the court of appeal, in which it was held dis- 
senting frum the Franconia that an action in rem against a 
foreign ship under Lord Campbell’s Act is not within the Admir- 
alty Act, 1861, 24 Vict., c. 10, s. 7, and therefore that the ad- 
miralty division had not jurisdiction over such an action. The 
collision took place within the three mile limit (at the mouth 
of the Mersey) and therefore within the municipal jurisdiction 
of the country. The owner was resident abroad and the pro- 
ceeding was in rem. Brett, M. R., said (page 98): “The main 
point, however, in this case, depends on this, that unless juris- 
diction is given by the seventh section of the Admiralty Court 
Act, 1831, the Court of Admiralty has no jurisdiction * * 
Whether that section applies to the grievance, for which a reme- 
dy was given by Lord Campbell’s Act depends on the construc- 
tion of these two Acts. * * What then is the cause of action 
given by Lord Campbell’s Act. That statute was passed to meet 
cases of injury caused to a man’s person, because by law his 
right of action died with him. But Lord Campbell’s Act gave 
to a person who had no right before, a right of action as repre- 
sentative of other persons who had also no right before, the ex- 
ecutor who may sue being a mere instrument who acts on behalf 
of such persons.” 

The court came to the conclusion that the action was not with- 
in the jurisdiction of the court by reason of the deficiency of the 
words of the Admiralty Act. 

This decision has lately (December, 1884) been affirmed in 
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the House of Lords, see Mary Seward vs. Vera Cruz, 10 L. R. 
Appeal Cases, 59. 

The Lord Chancellor Selborne said, “The question whether 
such an action lies or not, depends altogether upon the construc- 
tion and effect of the seventh and thirty-fifth sections of the Ad- 
miralty Court Act of 1861. 

He continued, page 66 : It must be remembered that Lord 
Campbell’s Act is the source of the right, if the right exists, and 
we must look to that ae. * Inasmuch as there can 
be no right of action whatever, unless it comes within the terms 
of Lord Campbell’s Act, let us see, 4e. And on 
page 67: “ Lord Campbell’s Act gives a new cause of action 
clearly, and does not merely remove the operation of the max- 
im ‘ Actio personalis moritur cum persona, because the action is 
given in substance not to the person representing in point of es- 


tate, the deceased man, who would naturally represent him as to 


all his own rights of action which could survive, but to his wife 
and children.” 

See also Lord Blackburn’s opinion, page 70, citing Pym 
vs. Great Northern Railway Company, 2 B. & S., 759, and 4 B. 
& S., 396, as to the character of the action under Lord Camp-- 
bell's Act. 

The whole question therefore considered in England was that 
of the jurisdiction of the admiralty under statute, and even under 
that the jurisdiction has been now finally denied. 

As before stated, there is no doubt here under our cases, of 
the jurisdiction of the admiralty to enforce in personam the State 
statute right of recovery. It must, however, in such case, do so 
according to the limitations of the right therein provided. The 
action must be brought by the parties entitled within the time 
limit, and it seems not by a proceeding in rem. 

Just as in the case of the Edith,” 94 U. S., 518, where it 
was held that a creditor claiming the benefit of the provisions 
of the statute of New York, of April 24th, 1862, purporting to 
give a lien upon a vessel for materials farnished and work done 
in repairing her at her home port, must, whether such lien be 
good or bad, which the court did not determine, take it subject 
to all the conditions which the statute imposes, and he loses it if 
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it be not enforced within the time prescribed in the statute. 
The-State statute in that case provided that the lien should cease 
at the expiration of six months after the debt was contracted, un- 
less, &. The ship was not libeled within the limited time. 

So much for the American and English authorities upon the 
subject, every one of which counsel believe is cited and con- 
sidered above. 

A résumé shows that of the United States admiralty decisions, 

“The Highland Light,” Holmes vs. Railway Co., The Clatsop 
Chief,” Re Long Island Trans. Co., and the “ Garland,” all are 
put expressly upon the ground of the respective State statute, 
which was held applicable in the particular case. The same 
ground existed in The Towanda,” though not adverted to. 
It also existed in “The E. B. Ward, Jr.,” and was put as a rea- 
son for the judgment. In two of the other cases, Cutting ve. 
Seabury, and The Charles Morgan, the question is left unde- 
cided. “The Sea Gull,” by which the court in the D. Reeves” 
considered itself bound, is the only case purporting to be ex- 
pressly in the libellant’s favor, and three, “The Sylvan Glen,” 
“Armstrong and Beadle,” and “The Manhasset,” are against 
them. 
But is there, aside from these cases, none of which are prece- 
dents here, any reason for the adoption of a different rule in the 
admiralty from that prescribed by the statute law of the State 
which may be applied? 

Suppose the old common-law rule to be conceded to have 
been unreasonable, no argument can now be drawn therefrom. 
It has been changed in almost every State in the country, and 
the statutes of the various States can be applied in the admi- 
ralty in almost every cause of collision upon navigable 
waters, either by virtue of the locality of the tort or of the 
sovereignty of the offending vessel. There is therefore no call 
for the announcement of a rule in the admiralty which would 
permit a recovery in a case which confessedly could not be main- 
tained under the State law governing the same cause of action. 
But whether reasonable or not is aside from the matter. Con- 
gress can legislate upon the matter and change the law if it will, 
but in the abeence of such an act, the law should be declared as it is. 
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The argument, however, which is usually made upon the 
other side is that the general maritime law is based upon the 
civil law, and that by the latter there was an action by survi- 
vors damaged by the death of one through negligence. But 
this is not an accurate statement of the civil law. 

The annotator to “The Garland, 20 Am. L. Reg., N. S., 
747, says, in an elaborate examination of the question, It is 
true, that by the civil law (ler Aquilia) an action for damages 
was given for killing human beings, but they were slaves who 
were classed with cattle, for the wrongful killing of which the 
same law gave the same action. Sandars Justinian, 502. The 
life of a free man was considered inappreciable in coin. An 
action was also given by the civil law for personal torts to free- 
men, but the action was personal to the person injured, and 
could not be transmitted to his heirs, unless before his death 
the action had already proceeded so far as the di contestatio, 
Sandars Justinian, 514.” pan 

And in Louisiana, Hubgh ve. New Orleans, &a, R. Co., 6 
La. Ann., 498, 508, it is held that an action for damages caused 
by tortiously killing a free human being cannot be maintained ; 
and the court concluded that it is a general principle of the 
Roman law that actions for personal injuries are strictly person- 
al. 24 Pothier’s Pandectes, 279, Law 13, is cited to sustain this 
conclusion. 

Nor do any of the great maritime codes the laws of Oleron, 
of Wisbury, of the Hanse Towns, or the Marine Ordinance of 
Louis—give an action for a personal injury after the death of 
the person injured. And it seems to be the understanding of 
leading text writers on maritime law that such actions do not 
survive the death of the person injured. See Benedict’s Admr., 
2d Ed., section 309; 2 Parsons’ Admr., 350-351; Hall’s Admr. 
Prac., 22; Dunlap’s Admr. Prac., 87. 

The authorities cited by Judge Hughes in The Manhaseet, 
supra, that a right of action in case of death upon the sea by 
negligence is a maritime right conferred by the general law mari- 
time, do not bear out his statement. 

There is another Louisiana case, Herman ve. N. O. & C. R. 
R. Co., 11 La. Ann., 5, in which, as well as in Hubgh ve. Same, 


all the authorities bearing upon the point are collected and most 
elaborately and learnedly considered. Their conclusion is that 
an action for damages caused by the homicide of a free human 
being could not be maintained in Louisiana. 

Hubgh’s case was argued twice, the second time upon a most 
exhaustive brief for the plaintiffs. — 

The plaintiff was a locomotive engineer in the defendant’s em- 
ploy, and was instantly killed by the explosion of the boiler. 
The action was brought by the widow for herself and children. 
The defendant filed an exception that the petition set forth no 
cause of action, and the case presented, as Rost, J., said, “ the 
question whether the death of a human being can be the ground 
of an action for damages.” 

He continued, page 496: “It is urged that under the civil 
law, the present action can be maintained. But the plaintiff’s 
counsel have not favored us with any authority from the Roman 
or Spanish law, sustaining the position they assume. On the 
contrary, it is a general rule under those systems that actions for 
personal injuries are strictly personal. 24 Pothier’s Pandectes, 
page 279, Law 13; 7 Partida, tit. 16, 1, 3.“ 

See the argument upon the rehearing, id. page 498, and 
opinion delivered thereon by Chief Justice Eustis, id. page 508. 
That judge, prefacing his opinion by the statement that the im- 
pression that dependants on the daily labor of one who has been 
killed through the negligence of others, ought to be indemnified, 
results from a sense of justice which all right-minded men must 
acknowledge, goes on at once to show that the most approved 
writers on natural law, formally recognizing the obligation as a 
duty, put it on a ground which excludes all idea of its forming 
a part of the civil law, or being the basis of an action. He goes 
on page 510, to show that Article 1382 of the Code Napoleon is 
not applicable, and states: We found no precedent for any such 
action, though unfortunately, occasions for its exercise have been 
but too frequent within our borders, and with the learning and 
research which has distinguished our bar for nearly half a cen- 
tury, the singular fact remains unexplained, that up to the 
present suit no such right of action has been asserted.” 

The learned judge goes on to consider the Roman and Span- 
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ish law, saying as to the former, “That as a general principle no 
such rule (that the death of a free person can be the ground of 
an action for damages) prevailed under the Roman law, we think 
may be affirmed. If it existed, it has escaped the research of 
Gibbon and Mackelday, and the diligence of counsel has re- 
ferred us to no text or commentator which authorizes the opin- 
ion that the action was allowed.” And as to the latter, “ We 
can find nothing in the laws of Spain which authorizes this ac- 
tion or which presupposes any such right of action to exist, and 
are eatisfied that as a general rule under both systems, actions 
for injuries to the person are strictly personal, and that there is 
no recognized principle in either, on which the plaintiff’s action 
can be maintained.” 

Finally he goes on to consider Article 2294 of the Code of 
Louisiana, and comes to the conclusion that it did not sustain 
the action. He concludes, page 514: “It will rest with the 
legislative power alone, to provide the remedy sought, if public 
policy requires its introduction.” * 

In Herman 's case the subject was gone over again, the argu- 
ments of counsel being very extended and elaborate, but the 
court refused to change its former decision. 

The argument for the plaintiff by the same counsel as in 
Hubghe’ case, and which went over the entire field again, asserted 
that Judge. Eustis’s quotation of Grotius was erroneous, and 
elaborated this point with great research and detail. It was a 
direct and pointed attack on the former opinion of the court, 
and it may be certainly said that there exists nothing in the way 
of precedent or authority that was not called to the attention of 
the court. 

Both these cases are cited by Justice Hunt in Ins. Co. ve. 
Brame, 5 Otto, 757. 

It is not conclusive, however, to say that the admiralty law of 
the United States follows the civil law, and that therefore this 
libel is maintainable, supposing it were so, under the latter. 

The Supreme Court said in Ez parte Easton, 5 Otto, 70 :— 
“In order, therefore, to determine the limits of the admiralty 
juriediction, it becomes necessary to ascertain the true interpreta- 
tion of the constitutional grant. On that subject three proposi- 
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tions may be assumed as settled by authority, and to those it 
will be sufficient to refer on the present occasion, without much 
discussion of the principles on which the adjudications rest :— 

“1. That the jurisdiction of the district courts is not limited 
to the particular subjects over which the admiralty courts of the 
parent country exercised jurisdiction when our Constitution was 
adopted. 

“2. That the jurisdiction of those courts does not extend to 
all cases which would fall within such jurisdiction, according to 
the civil law and the practice and usages of Continental Europe. 

“3. That the nature and extent of the admiralty jurisdiction 
conferred by the Constitution must be determined by the laws 
of Congress and the decisions of this court, and by the usages 
prevailing in the courts of the States at the time the Federal 
Constitution was adopted. No other rules are known which it 
is reasonable to suppose could have been in the minds of the 
framers of the Constitution than those which were then in force 
in the respective States, and which they were accustomed to see 
in daily and familiar practice in the State courts.” 

And in “The Lottawanna,” 21 Wall., 558, it was held that 
whilst the general maritime law is the basis of the maritime law 
of the United States, it is only so far operative in this, as it is 
adopted by the laws and usages thereof. It has no inherent 
force of its own. The general system of maritime law which 
was familar to the lawyers and statesmen of the country when 
the Constitution was adopted, was intended and referred to, when 
it was declared in that instrument that the judicial power of the 
United States shall extend “to all cases of admiralty and mari- 
time jurisdiction.” Thus adopted it became the maritime law 
of the United States, operating uniformly in the whole country. 

It is therefore submitted by respondents that there is neither 
authority nor sound reason for the assertion that this libel is 
maintainable by the maritime law of the United States, and that 
whatever right of action arose to the libellants in consequence of the 
death of S. E. Rickards in the collision between “The Marietta 
Tilton” and The Harrisburg,” is referable only to the statute 
law either of Massachusetts or Pennsylvania; that no 
in the admiralty in rem can be maintained thereunder ; and that 


in any proceeding in the admiralty the limitation which is the 
eame in both statutes one year from the death, must apply and 
absolutely bar a recovery by the libellant. 


II. But should such a jurisdiction in the admiralty be main- 
tained, it should follow by analogy the time of limitation fixed 
in the State statutes. 

There can be no doubt that in this case the courts of Penn- 
eylvania would have had concurrent jurisdiction, either upon the 
ground of sovereignty over the vessel as in McDonald ve. Mallory, 
under the Pennsylvania statute, or of the locality if the statute 
of Massachusetts applied. 

See the recent case of Knight ve. West Jersey R. R. Co. (Supt. 


Ct. Pa.), Legal Int., 1885, page 352, following Dennick ve. 


Railroad Company, supra, that suit may be brought in the 
courts of Pennsylvania against a railroad company for alleged 
negligence in the killing of a person in the State of New Jersey, 
under a statute of that State similar to that of Pennsylvania. 

Now no suit for the cause of action in this case could be 
maintained in a Pennsylvania court after the lapse of a year, 
and it would seem that the limitation provided in the State 
statute should be followed in the concurrent jurisdiction. : 

Though a State statute of limitation is not strictly a bar in 
the admiralty it should, it is submitted, be followed in this 
court in a case of this kind by analogy. There is no reason why 
it should not. The appellants’ vessel and the claimants them- 
selves have been at all times within the jurisdiction of the court. 

The rule is that a State statute of limitation is followed by 
analogy in admiralty, as in equity, where no special equitable 
reasons exist against its application. 

3 Mason, 95, Willard ve. Dorr ; 

3 Sumner, 206, 212, The Sarah Ann; 
Blatch. & H., 269, Saunders ve. Buckup ; 
18 Fed. Rep., 547, Scull vs. Raymond. 

The Key City, 14 Wall., 653, is not at variance with this con- 
tention. It was a proceeding exclusively of admiralty juriedic- 
tion, and its principles are confined to such a case. It may be 
that in a matter solely within the cognizance of courts of ad- 
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miralty, they will as well as courts of equity not inflexibly ad- 

here to the common-law period of limitation, but it would be a 

strange result to reach to hold that there could be a recovery in 

the admiralty in a case like this, where the same plaintiff would 

be turned out of State courts having concurrent jurisdiction. 
See Reed vs. Ins. Co., 95 U. S., 23. 

Where the State and Federal courts have concurrent jurisdic- 
tion, a State statute of limitation may be pleaded as effectively 
in a Federal court as it could be in a State court. 

Price vs. Yates, 19 Alb. Law J., 294 (C. C. U. S., West. 
Dist., Pa., 1879). 


THOMAS HART, In. 


FEBRUARY, 1886. 
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In the Supreme Court of the United States. 


The Steamer “Harrisburg” et al., 
Appellants, 


vs. No. 217, October Term, 
„ 
Duma &. Rickardsand Mary C. Rick- 1885. 
ards by her next friend, widow and 
daughter of Silas E. Rickards, 
Appellees. 4 
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APPEAL FROM THE CrmouiT Court or THE UNITED 
SraTes For THE Eastern District or PENNSYLVANIA. 


REPLY TO BRIEF OF APPELLEES. 


Some portions of the appellees’ brief call for a reply, the 
heads of which will follow the numeral subdivisions of the 
former, to which they apply. | 


III. The “ Plymouth,” 3 Wall., 20, was a case of damage done 
wholly upon land, the cause thereof having originated on navi- 
gable water. The admiralty jurisdiction was denied. The ques- 
tion considered was that of jurisdiction as depending upon 
locality only ; the character of the tort was not in doubt. The 

for which alone the case is quoted (page 36) 
is used in connection with the idea of locality, as conferring 
admiralty juriediction. It did not to mean to affirm, that an 
act for which there could be no action if committed’ on land, 
became the subject of recovery because committed on the water. 


4 


XV. Thebest reply tothe citation from Grotius is the following 
extract from Judge Eustis’s opinion in Hubgh’s Case, 6 La. Ann., 
509: But the ground on which Grotius, with whom the idea 
(of recognizing as a duty the obligation of aiding those whom 
one’s act had reduced to want or deprived of their daily support) 
originates, places it, excludes all idea of its forming a part of the 
civil law or being the basis of an action. Speaking of the indem- 
nity to be made in cases of injury, he goes on to state some ex- 
amples of what the indemnity, which the party committing the 
wrong is bound to make, consists. A man who has unjustly 
killed another ought to pay the expenses incurred for his physi- 
cians, and give to those whom the deceased was bound to sup- 
port, as his father and mother, his women and his children, the 
amount of their maintenance, according to the age of the de- 
ceased. Thus Hercules, having slain Iphytus, paid a fine to his 
children, in order to secure more easily an expiation of his crime. 
A commentator of Aristotle says, that what one gives to the 
wife, the children and other dependants of the person slain, is 
given in some sort. ‘When I speak of homicide, I mean an un- 
just homicide, that is, one committed by a person who had 
no right to do the act from which the death has en- 
sued. If one has the right to endanger the life of another, 
however one may have sinned against charity, as in case of not 


taking to flight, he is not responsible for the death, so fur as re- 


lates to the indemnity of which we are now treating. Besides, 
a price may be put upon the life of a slave who can be sold, but 
the life of a free person is not susceptible of valuation.’ The 
author refers, in a note to the title in 4b. 9 of the Digest, which 
is the title De his gui offenderint, which, in case of: a free man’s 
having been injured by an object thrown into the street, pro- 
vides, ‘ Cicatricem cautem aut deformitatis nulla sit wstimatio, 
quia liberum corpus nullum recipit xstimationem: There is no 
estimate made of the scars or deformity produced, because the 
value of the body of a free man cannot be estimated in money.’ 
“This author did not profess to treat of jurisprudence, but he 
declared the principles of natural law and the laws of nations, 
from the writings of the philosophers, poets, historians and ora- 
tors of antiquity. He does not confound one with the other, 
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and distinguishes both from the civil or municipal law. He, it 
will be observed, is obliged to consider this indemnity rather as 
a matter of gift or liberality ; an affair of conscience rather than 
an obligation of strict duty.” 

Whether Judge Eustis’s translation be strictly accurate or not 
is unimportant. It was assailed by the learned counsel in Her- 
mann’s Case only so far as Grotius was quoted as saying that the 
indemnity was a gift or liberality. Whether he did so consider 
it or as an imperfect or natural obligation, has little bearing. 
The learned judge conceded the obligation to be a duty, in the 
sense that it was one of natural law; but, as he said, that was not 
sufficient to make it the foundation of an action. 

That Grotius distinguished between the life of a slave and of 
a free man is seen from Rutherford, who says in the section quoted 
by the appellees: “Grotius here distinguishes between the mur- 
der of a free man and the murder of a slave.” 

The language in Domat’s Civil Law, book II., title 8, section 
1, article 4 (Strahan’s translation, 1861, 2d Vol., page 606), is: 
“Tf that which has been thrown out of a house causes the death 
of any person or wounds him, the person who did it will be 
tried for it in a criminal prosecution. And he shall be punished 
according to the nature of the act, and will be liable to make 
good the damage that is done. And the master of the house 
will likewise be liable toa fine and to such damages or other 
penalty as he may appear to deserve according to the circum- 
stances.” 

The damage which is spoken of ie not damage to other per- 
sons who may suffer some loss by the death of the person in- 
jured, but as the precedivg sections show, damage to the per- 
son or property of the one injured. 

Bell, section 2029, “ Principles of the Law of Scotland,” is 
speaking of “Reparation or assythment for homicide ;” and 
Erskine, quoted by Judge Hughes in the Manhasset,” Insts., 
book IV., title 4, section 105, is speaking of “crimes and their 
extinguishment by pardon or remission.” 

Bell says in the section alluded to: “Capital punishment with 
forfeiture of movable goods is a satisfaction at once of public 
justice and private vengeance, and no assythment is due.” 


1. 


From the quotations in Erakine it appears that there are old 
Scottish acts of Parliament upon this subject. The authorities 
cited by Bell and Erskine which have been examined, do not 
suggest the origin of the main doctrine of the text. 


XVI. All the United States admiralty cases cited by the 
learned counsel as authorities for his position have already 
been considered. The following particular observations may 
be added :— 

The “Sea Gull.” The quotation from the opinion of the late 
Chief Justice of this court shows clearly how he was led into 
error. A father recovers in case he be deprived of the services 
of his minor son, because he has a legal right to his wages. 
See Plummer vs. Webb, 4 Mason, 380, which went wholly 
upon the contract between the libellant and the respondent for 
the service of the minor. The father never recovered after the 
majority of his child. And yet this principle, which is so dif- 
ferent from that now advanced, which latter must include any 
one, without being limited to certain relationship or age, pro- 
vided there is some pecuniary interest in the life of the deceased, 
seems to have been that governing the mind of the Chief 
Justice. 

It may be that the proceedings in the “Towanda” did not 
expressly say anything about the statute of Pennsylvania. But 
the statute did govern the case and support the recovery, for the 
libel was filed within the year. The judgment was right, though 
not for the reasons given. Beyond this, the case is worth just 
as much as the reasoning of the learned court is worth. How 
far it is founded on authority has already been considered. 


XVIII. The“ E. B. Warde, Jr.” It is difficult to understand 
how the learned counsel can rely upon this case. The District 
Court, Judge Billings, held that the libel could not be sustained, 
and while the United States Circuit Court reversed this judg- 
ment, Judge Pardee put the decree upon the same ground which 
existed in the “Towanda,” that there was a statute governing 
the offending veseel. As far as general principles were concern- 
ed, he felt bound by the expression of opinion by other circuit 
court jadges. 
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It would be a very strange thing to hold, however, that because 
one circuit court has started off in a certain line of reasoning 
and made a decision which has from comity and courtesy been 
followed by other circuit courts, but from the decrees in which 
courts no appeal has been taken to this court because the 
amount in controversy has not reached the statutory sum, that 
these decisions shuuld be taken as settling the law here. The 
very question is whether the Circuit Court in this case was right 
or not, and it is no matter how many circuit courts have done 
the same thing, supposing such to be the fact. The endeavor 
of the appellants in the former brief has been to show that in 
point of fact these circuit court decisions do not stand in the 
way of a reversal here, They were almost entirely correctly 
decided, in consequence of the existence therein of the State 


-statute law element. 


XIX. The “ D. Reeves” and “The Charles Morgan.” The 
first named case was in the United States District Court. Judge 
Morris simply said he felt bound by the cases in his own circuit. 
It is to be inferred from his opinion that he did not however 
approve of the doctrine he felt bound to follow. 

The other case was also in the District Court. Judge Swing 
conceded the uncertainty of the question, and contemplated a 
settlement thereof by this court only. 


XX. The cases in the admiralty arising under State statutes 
which the appellees do not consider affecting the question here 
show that whenever there was a State statute and whenever the 
libel could be brought thereunder it was invariably so found- 
ed. | 

The English cases show in the most pointed manner how 
entirely the whole question was considered there as one exclusively 
of statute origin. 

In the last case, the “ Vera Crus,” pages 22 and 23 former 
brief, the question argued and decided was whether the seventh 
section of the Admiralty Court Act that “The High Court of Ad- 
miralty shall have jurisdiction over any claim for damage done 
by a ship,” could according to sound principles of construction 


8 
be held to include such causes of action as arise under Lord 
Campbell’s Act, when death shall be caused “ by the wrongful 
act, neglect or default” of some other person. 

The Lord Chancellor said: We must look to that act (Lord 
Campbell’s) to see whether a claim made under that act can 
naturally or properly be described as a ‘claim for damage done 
by a ship. The first observation which occurs is this—there is 
not a word about ships in Lord Campbell’s Act. And the court 
concludes as before stated that there is no jurisdiction in the ad- 
miralty in cases under Lord Campbell’s Act.” 

XXI. The“ Sylvan Glen.“ Just what the “Sylvan Glen de- 
cided is accurately stated upon page 17 of former brief. Judge 
Benedict certainly did decide that there could be no such thing 
as a libel in rem under the New York Statute. Just how much 
reason there is for the assumption made by the learned counsel 
“that if the libel had invoked the law and jurisdiction of the 
admiralty alone, the well-known learning and experience of 
Judge Benedict would undoubtedly have assured a different re- 
sult,” will be seen by reference to his opinion, in which he says: 
“‘ This statute (that of New York) creates a liability where none 
before existed. It makes a new cause of action, namely the death, 
Eo.“ 


If Judge Benedict had thought for a moment that there was 
any jurisdiction in the admiralty independently of the statute, 
he could not have failed to have gone on and given some indica- 
tion of his opinion that the libel might be sustained thereunder. 


XXII. The Manhasset” was a case of exactly the same 
kind. Judge Hughes did suggest, as stated in the former brief, 
page 20, that the libel in rem might be sustained under the 
general maritime law, but this is nothing but the statement of 
the learned judge, whose citations do not bear him out. The 
authorities he refers to are 
Domat Civil Law, Bk. 2, tit. 8, section 1, art. 4; 
Grotius, Book 2, chapter 17, section 13; 

Rutherford’s Institutes ; 
Bell’s Prin. Scot. Laws, page 748, section 2029 ; 
Ersk. Inst. Bk. 4, tit. 4, section 106. 


These are the same depended on by the appellees here. See 
XV. aa 
been answered herein. 


XXIII. The two Louisiana cases are most important. They 
decided that the actions there brought could not be sustained un- 
der the Louisiana Civil Code, as it then existed, but in the search 
for a sound interpretation of this provision, which was thought 
to give the action, the whole doctrine of the civil law was gone 
into. It has always been pretended that the civil law was the 
fountain from which the doctrine contended for upon the gther 
side flowed. If no authoritative recognition of it can be found 
in the civil law, where does it come from? If there is nothing 
in Partida or Pothier about it, where can it be found? The 
“parade of authorities” was upon this very important point ; 
and, as was said before, there is nothing upon the subject which 
was not upon one side or the other pressed upon the court. 

That the law has been changed now in Louisiana, is noth- 
ing more than that the common law has been changed in 
Pennsylvania and Massachusetts. The United States has not 
yet legislated upon the subject, and until Congress does so the 
admiralty will act only under and in sccordance with the terri- 
torial law. 0 


XXIV. The early American text writers quoted in the for- 
mer brief show the received doctrine upon the subject, and they 
are supported by Mr. Henry, the latest writer. See page 6, for- 
mer brief. 


XXV. The statutes upon this subject have all found it neo- 
essary to provide just who are entitled and in what proportions. 
They meant very carefully to give a new right, which was de- 
fined and limited. But just as soon as one leaves the statute 
regulation and talks of “natural equity” and the “duty” to 
maintain wife and children, difficulty is encountered. How and 
why is it that wife and children are entitled? Why is it that 
parents are not entitled? Are they entitled if there be no wife 
and children? Suppose the decedent have creditors—can they 


10 


recover? No interest, in the sense that we use that term, a legal 


interest, a pecuniary interest, can exceed that of a creditor, and 
the duty to pay him is quite equal in law to that to support a 
family. Of course the learned counsel does not mean to éug- 
gest that a creditor could maintain a libel in the admiralty upon 
the general maritime law ; but if the wife and children can, why 
can he not? 


THOMAS HART, In. 


March, 1886. 


1 * 
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The Steamer Harnispune” ef al., 
vs. a Supreme Court of the 
Euua J. Rickanps and Many O. . 
Rroxarps, by her next friend | October Term, 1885. 
Euma J. Ricxarpe, widow and No. 217. 
daughter of Sas E. Rickarps, 


Appellees. | 


APPEAL FROM THE CIRCUIT ‘COURT OF THE 
| UNITED STATES FOR THE EASTERN 
DISTRICT OF PENNSYLVANIA. 


; I—FINDINGS OF FAOT. 

(a.) That the place where the said collision and the drown- 
ing of the said Rickards occurred was about one hundred yards 
from Gross Rip lightship, which lies in a sound of the sea called 
Nantucket Sound, embraced between the coast of Massachusetts 
and the islands of Martha’s Vineyard and Nantucket, parts of 
the said State of Massachusetts.” 

(% Rat the said steamer ‘ Harrisburg’ was at the time 
of the said collision engaged in the coasting trade and belonged to 
the port of Philadelphia, in the Commonwealth of Pennsylvania, 
at which place she was then duly enrolled according to the Act of 
Congress in such case made and provided.” 

(e.) No innocent rights to or in the said steamer have arisen 
between the date of said collision and the exhibition of the libel.” 


2 
II. CONCLUSIONS OF LAW. 


(d.) By the statute law of the Commonwealth of Massachu- 
setts, Statutes of 1860, chapter 68, sections 98 and 99, it is provided, 
in cases of death arising from negligence, that a fine may be re- 
covered by indictment and paid to the executor or administrator, 
and that such indictment shall be prosecuted within one year from 
the injuries causing the death.” 

(e.) y the statute law of Pennsylvania, Acts of April 15, 
1851, and April 26, 1855, it is provided that the action therein 
given, in cases of death occasioned by negligence, shall be brought 
within one year after the death and not thereafter.”’ 
| (f.) ** In the Admiralty Courts of the United States the death 
of a human being upon the high seas or waters navigable from the 
sea, caused by negligence, may be complained of as an injury, and 
the wrong redressed under the general maritime law.” 

.) Te right of the libellanis does not depend upon the 
statute law of either the States of Massachusetts or Pennsyl- 
vania, and the limitation of one year in the statutes of these States 
does not bar this proceeding.” 

(A) “ Although an action in the State Courts of either Massa- 
chusetts or Pennsylvania would be barred by the limitation ex- 
pressed in the statutes of those Slates, the admiralty is not bound 
thereby, and in this case will not follow the period of limitation 
therein provided and prescribed. The drowning complained of 
was caused by the improper navigation, negligence, and fault of the 
said steamer producing the collision aforesaid, and the libellants 
are entitled to recover.” 

(i) A there are no innocent rights to be affected by the 
present proceedings, and no inconvenience will result to the respond- 
ents from the delay attending it, the action, if not governed by the 
statutes aforesaid, is not barred by the libellants laches.“ 


WILLIAM McKENNAN, 
Circuit Judge. 


——e— 
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BRIEF FOR APPELLEES. | 
I. By the Constitution of the United States (Art. 8, 
Sec, 2), the judicial power vested in the federal government 
extends “to all cages of admiralty and maritime jurisdic- 
tion.“ a 
II. In the distrſbution of this power “all civil causes of 
admiralty and magitime jurisdiction ” are vested and are 
cognizable in the District Courts of the United States. 
Revised Statutes, Sec, 668. 


III. In the exeggise of this jurisdiction, “‘ Every species 


of tort, however ocoprring, and whether on board a vessel 


or not, if upon the high seas or navigable waters, is of ad- 


miralty cognizance.” The Plymouth, 8 Wallace, 20, 36. ; 


IV. The steamship “ Harrisburg,” by whose tortious act 
the loes complained of in this cause occurred, was peculiarly — 


- gubject to that jurisdiction. She was licensed and enrolled 


under the laws of the United States; her home port was a 
port of the United States; she cleared for the voyage in 
question under the authority of the United States; sailed 
under the flag of the United States; and was documented in 
pursuance of the laws of the United States. 


V. The loss of life for which redress is sought in this 
proceeding, was by a tort done or committed by that vessel 
on the high seas, at or near a light-ship established and main- 
tained by the United States, and at a point eight to four- 
teen miles from the nearest shore; a proceeding directly 
within the admiralty and maritime jurisdiction of the courts 
of the United States. 


VL It is not claimed, of course, that this jurisdiction 
ousts the law of the State within whose limits is the home 
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port of the vessel, so far as such law relates to its taxation as 
property, or as to its title and ownership as property, or as 
to its transfer and descent as property. That law deter- 
mines the question of title, and if such vessel is on the high 
seas, an assignment or sale in accordance with the law of 
the State would pass the title to her. 7 


VII. But this is not a question of title, but of tort, and 
it may well be doubted whether a State statute giving a right 
of action to the.widow and children for the death of the 
husband and father by the wrongful act of. another is appli- 
cable to a case arising on the high seas. It is submitted 
that in such a case the wrongful act was done within the 
sovereignty and jurisdiction of the United States, and not 
within the sovereignty and jurisdiction of the State within 
whose territorial limits was the home-part of the vessel. And 
it was so expressly held, in Armstrong vn. Beadle, 5 Sawyer, 
484. It is true that in McDonald vs. Mallory, (a) 77 New 
York, 546, the Court proceeding upon a different theory, 
held that when acts done at sea become the subject of adjudica- 

tion ere (that i ia, in New York), “ the rights and liabilities 
of parties may in some cases be determined with reference ” 
to the State statute. 


VIII. But, however, this question may be determined 
by the State tribunals, in.this cause, the libellants have not 
based their claim upon the statute of any State, nor sought 
redress for the loss they have sustained by virtue of any 


* 


(a) “ The pleader, in McDonald vs. Mallory, evidently had in his mind a 
transitory action, and laid the venue thus: That ‘said negligence and death 
occurred within the territory of the State of New York, to wit, at the city of 
New York, and on board said steamer belonging to the State of New York, 
and being firet at the city of New York and thereafter on the high seas, as 
above stated.’ 


The Court, however, put its decision on other grounds. 
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duch statute. They have invoked the protection and aid of 
the law and jurisdiction of the admiralty alone. If the equi- 
table principles, in accordance with natural justice, which 
are administered by courts of that juriediction, are inade- 
quate or inapplicable to their cause, - they are without 
remedy. — 


IX. They maintain, (1) that a marine tort is within 
the jurisdiction of the admiralty; and (2) that one who 
has suffered a loses by such tort is entitled to compensation. 
The appellants do not controvert these principles, but they 
insist that if the tort is so serious that death ensues, the 
widow and children of the decedent have no cause of action. 
Why? They say that the widow and children have no 
property in the husband and father. - But the maritime law 
deals with realities and not with figments. The husband 
and futher owes a duty to his wife and children. They are 
dependent on him for food and clothing and shelter. On 
what principle of natural justice should the éort-feasor, 
who has caused his death, and thus prevented the per- 
formance of this duty, be relieved of liability for the loss that 
has left them in absolute want? The wife has an insurable 
interest in the life of her husband, and so has bis child. 
Both have a direct pecuniary interest in that life. If it has 
been destroyed by the wrongful act of another, on what 
doctrine of admiralty law, and general jurisprudence, should 
compensation be withheld? For the loes of a vessel ora 
cargo, by a marine tort, compensation is awarded, and was 
awarded in the instance of this collision. If in the one case 
why not in the other? 


X. The answer is, that the common law determines 
otherwise! But the common law rule grew out of the 
feudal system, and is also founded on the notion that the 
private wrong is merged in the public offence. Neverthe- 
less, the law of England did not wholly deny redress to the 


widow and heirs for the killing of the husband and father. - 


It allowed “an appeal of murder, and this appeal was not 
abolished until 1818; 59 Geo. III., chap. 46, sec. 1. By that 
“appeal” pecuniary satisfaction “like the barbaric weregild” 
might be obtained. Wilson’s Modern English Law, pp. 112, 
166. But pray what has the common law to do with this quee- 
tion? This Court, in administering its admiralty and mari- 
time jurisdiction, is not bound to follow the narrow and tech- 
nical rules of that law, and it may be confidently asserted, has 
never done eo. Yet in this case it is asked to apply a rule 
of decision so manifestly unjust that it has been repudiated 
by well-nigh all civilized States, and give to this repudiated 
and discredited rule the sanction and support of its own 
great and overshadowing authority! or else to subordinate 
its own proper jurisprudence to the statutes of the several 
States, and confine its remedial power to enforcing those 
statutes! It is respectfully submitted, that Hx parte Gordon, 
14 Otto, 515, was a direct intimation to the common law bar, 
that as the common law rule had been rejected by nearly 
all enlightened states, it would likewise be rejected by this 
Court, whenever the opportunity occurred. 


XI. The leading common law case is Baker vs. Board- 
man, 1 Campb., 498. Lord Eillenborough held in that case, 
which was decided in 1808, that the husband could not re- 
cover for the loss of his wife, who died about a month after 
her injuries. The reporter, John Campbell, who afterwards 
became Lord Chief Justice Campbell, appended this signifi- 
cant note to the case, a note that found an answer in 
the Act 9 9 10 Vict., e. 98, which bore his name: If the 
wife be killed on the spot, is this to be considered damnum 


; niuria? ” 
XII. About the same time, the same question was before 


the Scottish Courts, in the case of Brown vs. MeGregor, 17 
Fae. Decis., 282, where an action was instituted by the widow 


— — — 2 
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and children of Alexunder Brown, “ perfumer and hair- 
dresser in Edinburgh,“ who was killed while travelling to 
Glasgow on the top of the Mercury long-coach,” which was 
overturned by a post-chaise, while both vehicles were driv- 
ing with unusual speed. 

The Lord Ordinary (Meadowbank) found the proprietors 
of the long-coach and chaise, conjunctly and severally, liable 
to the widow for £200 in assythment (that is indemnifica- 
tion), for slaughter of her husband, and in £1380 to each of 
the children. 


XIII. An appeal or “ reclaiming petition” was taken to 
the Court of Session, a Court proceeding according to the 
. principles of the civil Jaw, and it was there argued that 
damages were not recoverable at alk; but that, if this were 
not so, “from Mr. Brown’s exertions in business having 
ceased to be serviceable to his family, the quantum of dumages 
should be diminished.” 

Their lordships, on advising the petition, entertained 
no doubt as to the law of the case. They were clearly and 
unanimously of opinion, that when damage was sustained 
by the unskilfulnees, malversation, or culpable negligence of 
servants, in matters entrusted to their care, the masters are 
liable.” Lord Justice Clerk (Boyle):—The principle on 
which their lordships proceeded, had been solemnly recog- 
nised in the case of Black vs. Cudell (February 9, 1804), 
where it was offered to be proved, that the death of the 
sufferer, instead of being a loss to his family, might be 
regarded as a benefit, on account of his bankruptcy and dia- 
sipated habits. But the Court seemed little disposed to 
listen to any such plea, and awarded £800 of damages.” 


XIV. In Paterson (widow and children), ve. Wallace ¢ 
C., 1 Mae Queen ; House of Lords’ Cases (Scotch Appeals), it 
was not controverted that recovery could be had, for the 
loss sustained by the death of the husband and father. 
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_. XV. And the great writers on the general principles of 
natural and civil law, writers of international fame, are in 
accord with the doctrine of the foregoing cases. 


(a) Grotius says: He that kills a man unjustly is 
bound to physicians and surgeons, if any be made use of, 
and to make such reparation to those whom the deceased 
person was obliged in duty to maintain, such as parents, wife, 
and children, as the hope of that maintenance (regard being 
had to the age of the deceased) amounts to.” Book 2, 
Ch., 17. 


(6) Rutherford, in his Institutes on Natural Law,“ in 
remarking upon the supposed distinction between the life 
of a freeman and a slave says: “ If we observe that the life 
of the slave can no otherwise be looked upon as the master’s 
property, than as he had an interest in it, we shall find that 
there is no reason for this distinction, since as far as the 
relations of a free man hud an interest in his life, the person 
who murdered him is obliged to make them reparation. 
So that in either case, in settling the damages, the life of the 
deceased is estimated according to the interest which those who sur- 
vive him might have in it.” 

Book 1, Ch., 17 S. 9. 

(c) Domat, in his work on the Civil Law, says: “ If 
that which has been thrown out causes the death of a person, 
the person who did it . . . will be liable to make good the 
damage that is done.“ Book11, Title VIII., S. 1, Art. IV. 


(d) Puffendorf says: The unjust slayer was obliged to 
defray the charges of physicians and chirurgeens, and to 
give to those persons whom the deceased was, by a full and 
perfect duty, bound to maintain, as wife, children and ap- 
rents, » much as the hope of their maintainence shall be 
valued at.“ 


Law of Nature, Book 8, Ch. 1, See. 7. 


e And Bell in his great work entitled, Principles 

of the Law of Scotland,” Sec. 2029, says: The law takes 

of the loss and suffering of the family of a per- 

son killed, and gives aseythment, both as indemnification 

and as solatium. This was formerly taxed by the Barons of 

Exchequer, but in more modern times it is matter for the 

jurisdiction of the Court of Session. .. The right of action 

is with the wife and family of the deceased; the division being 
like that of the goods in Communion.”’ 


XVI. In precise accord with these principles, are the 
decisions of the Admiralty Courts in the United States: 

In the Se Gull” a libel was filed in the Admiralty 
- by the hasband claiming damages for the death of his wife, 
caused by a collision on the navigable waters of the United 
States. The late Chief Justice of this Court, after referring 
to the rule of the common law as traceable ‘to the feadal 
system and ite forfeitures,’ approves the doctrine of Gu- 
tung vn. Seabury, 1 Sprague, 525, and quotes Judge Sprague 
as follows: ‘It is not controverted that if a father be will- 
fully and wrongfully deprived of the services, society and 
control of his minor son, he may maintain an action against 
the wrongdoer if the son survives; why, then, if the same 
wrong be. done and aggravated by the death of the child, 
should his right of action be lost? Chase, Chief Justice, 
then adds: ‘It is difficult to answer this question, and cer- 
tainly it better becomes the humane and liberal character of 
proceedings in admiralty, to give than to withhold the 
remedy, when not required to withold it by established and 
inflexible rules.’ Chase’s Decisions, 145. A decree was en- 
tered for the libellant for twenty-one hundred dollars. 


XVII. In the Towanda” the loss of life occurred in a 
collision “ on the high seas, about twenty miles from Cape 
Hatteras.” The libel was on Peper wins the widow, the 
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allegation being that the negligence of the steamer caused | 
the death ofthe husband. The proceeding was based wholly | : 
on the law and jurisdiction of the admiralty. Judge | 
g McKennan affirmed the decree of Judge Cadwalader, and 
awarded the libellant $1,500. ‘‘ Whatever,” he said. may i 
be the course of the decisions of common law courts touch- Re 
ing this question, the better opinion seems to be that the 
humane providence which watches over the rights and inter- : 
ests of those who go down to the sea in ships, and do their . 
business in the great waters,’ ought to afford redress for all 
the injuries to which they are unlawfully subjected. The 
exercise of such a jurisdiction by courts of admiralty is ; | 
at least consonant with ‘ natural equity and the general prin- | 
ciples of law,’ and with the benign spirit of English and 8 
American legislation on the subject. 34 Leg. Ini., 394. 


XVIII. In the E. B. Ward, Jr.,“ the precise question 
was, Whether an action for damages for the loss of a human . 
life caused by a maritime tort survives in admiralty.” The 
collision was on the high seas, beyond the territorial limits 
of Louisiana. Pardee, C. J., decided the question in the 
affirmative, and cited the opinion of Mr. Justice Woods in I 


** City of Houston,” who is reported to have said: That to 
hold that a court of admiralty cannot redress such a wrong ; 
would be a blot on our civilization and a reproach to the 
admiralty law.” (a) 17 Fed. Nep., 456. 


XIX. In the D. Reeves,” and The Charles Morgan, . 
the question also was, whether damages can be recovered 
for the wrongful death of a party, in a court of admiralty, 
N of the statutory remedy? And she decision 


ee ee 


, 5 wienneiniog, is ie honky cxggutel: the dint of 
Crapo vs. Kelley, 16 Wall., 610, querved whether, although the vessel was on the 
high seas, yet being wholly owned in Louisiana, and ber home port being there 
aleo, micht not be had under the code of the State. He did not, bow - 
ever, pat his decision on that d. 
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was in accord with the preceding cases, and mainly on the 


ground that the question was no longer an open one in those 
courts. 5 Hughes, 89; 2 Flippin, 274. 


XX. Oases in the admiralty arising under State statutes, 
(with two exveptions,) and cases in England arising under 
Lord Campbell’s Act, are not cited, nor referred to in this 
Brief, because they do not affect the question presented on 
this Record. They are as far from it as “from the centre 
thrice the utmost pole.” 


XXI. The “ Sylvan Glen,” 5 Fed. Nep., 885, and “ The 
Manhassett, 18 Fed. Nep., 918, however, require a single 


observation, because the precise point decided by those two 


cases seems to have escaped the critical eye of the Appellant’s 
Proctor. That point is, that when a libellant invokes a 
court of admiralty to enforce the provisions of a State 
statute, he must stand or fall, by the terms of the statute. 
Accordingly, in the Sylvan Glen, where a libel in rem was 
filed, to recover damages, under the statute of New York, 
for a death caused by the negligence of a steamer, in navi- 
gating the East River, it was held, that inasmuch as the 
statute gave a right of action only against the person who, 
or the corporation which,” caused the death, a libel in rem 
could nut be maintained. If the libel had invoked the law 
and juriediction of the admiralty alone, the well-known 
learning and experience of Judge Benedict, would undoubt- 
edly have assured a different result. 


XXII. In “ The Manhasset,”” which was a libel in rem, 
filed in the admiralty by the administrator of the deceased 
invoking a statute of Virginia, identical with that of New York 
Judge Hughes refused to sustain it. It is matter of regret, 
however, that the appellants «lid not deem it useful to quote 


the language of Judge Hughes in dismissing the libel. That 
omission must be supplied: “I have already virtually ex- 
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pressed the opinion,” said the learned Judge, that the 
widow of: the deceased man, Black, and his minor children, 
have a right of action, by libel, in rem, against the ferry-boat 
* Manhaseet,’ in their own name, for their,own benefit. Such 
a libel may be joint. The decision of Chief Justice Chase 
in the case of ‘ The Sea Gull,’ supra, establishes the validity 
of such a libel in this circuit. I would mainiain its vulidily 
independently of that precedent. Such a right of action is a 
maritime right conferred by the general law maritime, * * 
and is not limited as to time by the twelve months’ limita- 
tion of the State Statute. Ifa libel of that character is 
brought, I will entertain it.” | 


XXITI. The case of Hubgh ve. R. R. Co., 6 La. An., 498, 
and the case of Herman vs. R. R. Co., 11 La. An., 5, also 
require a passing comment. The action in each case was 
based on “ Article 2294” of the Louisiana Civil Code, and 
the decision turned on the construction and interpretation of 
that article. The article was copied from the Code Napoleon, 
and was identical with the corresponding article in that code. 
The French Court of Cassation had held that it gave redress 
to the personal representatives of a deceased for the wrong- 
ful loss of his life. The Court in Hubgh vs. R. R. Co. 
held otherwise. The question was again discussed in 
Herman vs. R. R. Co., and in this, as in the former case, 
there was a great parade of authorities “ of learned length 
and thundering sound,” but on the principle of stare decisis 
the prior decision was maintained. The Court, however, 
said: Were the question res nova, we should feel great diffi- 
culty in arriving at a satisfactory conclusion.” But whether 
the Court of Cassation, or the Louisiana Court was right, 
or whether, in the discussion Partida or Pothier was to be 
considered the better authority, is not important. The error 
of the Court was corrected by the wisdom of the Legislature, 
and the Revised Code of that State contains this article: 


Article 2,315. Every act whatever of man that causes 
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damage to another, obligeshim, by whose fault it happened, 
to repair it. The right of this action shall survive, in case 
of death, in favor of the minor children and widow of de- 
ceased, or either of them, and in default of those in favor of 
the surviving father and mother, or either of them, for the 
space of one year from the death.” 

The local law of Louisiana is thus put in harmony with 
the law of the admiralty, and if a person is now killed by 
the negligence of a railroad in that State, hie depend- 
ent family can recover damages for the loss thereby 
sustained, precisely the same as if the death had occurred by 
asimilar tort, on the high seas, or navigable waters of the 
United States. 


XXIV. The early American text-writers are unimportant 
in this discussion, as they have not, for the most part, seri- 
ously considered the question presented by this Record, and 
are not sustained by the authorities on which they rely. 
Dunlap, for example, cites Penhallow ve. Doane 8, Dallas 54: 
Dobson ve. Scott, 2 Roll’s Nep., 18, and Pollexfen vs. Fuller 
fen, 2 Lev., 6, to support the statement, in two lines, that an 
action for the death uf a person does not survive. Those 
cases are simply to the effect, that in admiralty, and civil 
law, and spiritual courts, an action does not abale by the 
death of a party pending the action or pending an appeal. 
Ex uno disce omnes. 


XXV. It is suggested by the appellant’s proctor, that 
difficulty may arise, in cases of this character, in determin- 
ing who are entitled to recover, and in what manner and 

» The answer is obvious. This is not the 
administration of an estate; it is a claim for damages 
by the wife and child for a wrong they have suffered. 
Emma 8. Rickards and Mary C. Rickards, the libellanto, 
are citizens of Delaware. The Court, no doubt, will take 
judicial notice that the state of marriage existe in th::' 
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damage to another, obliges him, by whose fault it happened, 
to repair it. The right of thie action shall survive, in case 
of death, in favor of the minor children and widow of de- 
ceased, or either of them, and in default of thoee in favor of 
the surviving father and mother, or cither of them, for the 
space of one year from the death.” 

The local law of Louisiana is thus put in harmony with 
the law of the admiralty, and if a person is now killed by 
the negligence of a railroad in that State, his depend- 
ent family can recover damages for the loss thereby 
sustained, precisely the same as if the death had occurred by 
asimilar tort, on the high seas, or navigable waters of the 
United States. 


XXIV. The early American text-writers are unimportant 
in this discussion, as they have not, for the most part, seri- 
ously considered the question presented by this Record, and 
are not sustained by the authorities on which they rely. 
Dunlap, for example, cites Penhallow vs. Doane 8, Dallas 54: 
Dobeon vs. Scott, 2 Roll’s Nep., 18, and Pollexfen va. Pollez 
fen, 2 Leo., 6, to support the statement, in two lines, that an 
action for the death uf a person does not survive. Those 
cases are simply to the effect, that in admiralty, and civil 
law, and spiritual courts, an action does not abate by the 
death of a party pending the action or pending an appeal. 
Ex uno disce omnes. 


XXV. It is suggested by the appellant’s proctor, that 
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State, and it is not denied that the libellants are respec 
tively the widow and child of the deceased, Silas E. Rick- 
ards. Having suffered loss and injury by a tort, whicl. 
caused his death, the Court below awarded them $5,100 as 
compensatory damages, precisely as it awarded damages to 
others who had suffered loss and injury by the same tort. 
Courts of Admiralty, in no period of their history, have had 
any difficulty in distributing a fund arising from torts or 
otherwise. They are never more at home than when exer- 
cising that branch of their jurisdiction. In salvage, they 


divide the sum awarded to the salvors, according to the 


respective merits of each; and in tort, they equally divide 
the sum awarded to the libellants, according to the wrong 
and injury they have respectively suffered. The appellants 
may feel assured that the money which they pay in this 
cause will be justly and properly distributed. 


XXVII. It is said that the libellants are barred by the 
statute of limitations, either of Massachusetts or of Pennsyl- 
vania. The notion that a vessel on her voyage, and passing 
along the shores of a State, (the collision in question, occur- 
red oft the coast of Massachusetts), becomes, by someinvisible 
operation, subject to its statute of limitations, (and if to its 
statute of limitations, why not to all its statutes ?), is not 
understandable by the ordinary mind. It fails to grasp it. 
The bar of the statute, so far as Massachusetts is concerned, 
will not, therefore, be considered. And the statute of 
Pennsylvania is wholly inapplicable. The libellants are 
not proceeding under any statute of Pennsylvania, nor 
invoking the aid of any such statute; and they deny that 
any statute of the State giving redress for loss of life by a 
tort, has any effect upon the high seas. And in any case, 
State statutes of limitation are not observed in the admi- 
ralty. And as they have not been so observed, since the 
adoption of the Federal Constitution, and as during all the 
intervening period, the Common Law Courts have had con- 


rn * 
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current jurisdiction with the Courts of Admiralty, in all 
cases,” where the common law is competent to give a remedy, 
it would seem too late to turn backward the current of 
decision and to discard the overwhelming weight of 
authority, upon the argument and opinion of counsel, how- 
ever eminent, and justly eminent, for zeal and learning. 


XXVII. This Court, in the The Key City,” 14 Wall, 
660, states the result of the authorities in the following pro- 
positions: 

(a.) That while the Courts of Admiralty are not 
governed in such cases by any statute of limitations, they 
adopt the principle that laches or delay in the judicial enforce- 
ment of maritime liens will, under proper circumstances, 


constitute a valid defence.“ 


(6.) That no arbitrary or fixed period of time has been 
or will be established as an inflexible rule, but that the 
delay which will defeat such a suit must in every case 
depend on the peculiar equitable circumstances of that 
suit.” 


le.) “That where the lien is to be enforced to the detri- 


ment of a purchaser for value, without notice, there will be 


a more rigid scrutiny of the delay, than when the claimant 
is owner at the time the lien accrued.” 

In view of these propositions, the finding of fact and 
the conclusions of law by the Court below on this question 


of the statute of limitations, are, it is respectfally submitted, 
. complete answer to the contention of the appellants : 


(a.) Finding of Fact. 

1. “ No innocent rights to or in the said steamer have arisen 
between the date of said collision and the exhibition of the libel.” 

| (b.) Conclusions of Law. 
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MOSES R. CROW VS. TOWNSHIP OF OXFORD, SUMNER co., KANSAS. 1 
1 Exuisit “A.” 


Unirep Srarrs or AMERICA. 
No 1. $500.00. 


Oxford Township Bridge Bond, County of Sumner, State of Kansas. 


The township of Oxford, in the county of Sumner and State of Kan- 

sas, hereb 1 — oe or bearer the sum of five 

7 hundred dollars on the day of April, A. D. 1882, with interest 

. thereon at the rate of ten per cent. per annum, payable semi-annually, 

on the 15th day of October ($500) and April in each year upon the 

presentation of the coupons r hereto attached, both principal 

and interest payable at the American Exchange National Bank in 
the city of New York. 

This bond is one of an issue of ten thousand dollars made for the 
purpose of aiding in the building of a bridge across the Arkansas 
river at the town of Oxford, in the county of Sumner and State of 
Kansas, and in pursuance of an act of the Legislature of the State 
of Kansas entitled An act authorizing the trustee, treasurer, and 
clerk, or any two of them, of the township of Oxford, county of 
Sumner, and State of Kansas, to subscribe for stock in the Oxford 
Bridge Company to the amount of ten thousand (10,000) dollars to 
aid in the construction of a bridge across the Arkansas river at 
Oxford, in said county and State, and to issue bonds of said town- 
ship in ao puso 9 therefor.” Approved March 1, 1872, and in pur- 
suance of a vote of the qualified electors of said township had at an 
election held therein on the 8th day of 7 — A. D. 1872, which said 
election resulted in a majority of 112 in favor of issuing said bonds 
in a total vote of 140. 

' The faith of said township and the receipts for toll of said bridge 
fh are pledged to the payment of this bond and interest. 

In testimony whereof the township trustee, clerk, and treasurer 

of said township have caused this bond to be issued, dul 
2 signed, attested, and countersigned, this 15th day of April, 


A. D. 1872. 
) GEORGE T. WALTIN, Trustee. 
Attest: JOHN H. FOLKS, Clerk. 
Countersigned : 
, T. E. CLERK, Treasurer. 


: Exuisit “ B.“ 2 
* $25.00. Oxford township. 


On the 15th day of October, 1875, the treasurer of the township 
of Oxford, in the county of Sumner and State of Kansas, will pay 
to bearer the sum of twenty-five dollars, at the American Ex 
National Bank in the city of New York, being the semi-annual in- 

: ‘ terest due on bond No. 1, issued April 15th, A. D. 1872. 
(Signed) GEO. T. WALTIN. 3 
i Attest: JOHN H. FOLKS, Clerk. -¥ 
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Exnisit C.“ 


I, A. Thoman, auditor of the State of Kansas, do hereby certify 
that this bond has been regularly and legally issued ; that the sig- 
natures thereto. are genuine, and that such bond has been duly 
registered in my office, in accordance with an act of the Legislature 
entitled “ An act to authorize counties, incorporated cities, and mu- 
nicipal townships to issue bonds for the purpose of building bridges, 
aiding in the construction of railroads or other works of internal 
improvements, and providing for the registration of such bonds, the 
registration of other bonds, and the repealing of all laws in conflict 
therewith.” Approved March 2d, 1872. 

Witness my hand and official seal this 25 day of April, 1872. 

— f A. THOMAN, Auditor of State. 


3 In the Circuit Court of the United States, District of Kansas. 
Moses R. Crow 


un. 
THe Towxsnir oF OxForD, SUMNER County, K ansas. 


To the honorable the judges of the said court: 

Ist. The defendant, the township of Oxford, in the county of 
Sumner, State of Kansas, was summoned to answer unto the plain- 
tiff in a plea of debt for $12,000 debt and $12,000 damages, and there- 
upon the plaintiff complains and says that he is a citizen of the 
State of New York, and that the defendant is, and at all the times 
hereinafter mentioned was, a corporation, civil, political, and muni- 
cipal, created by and existing under the laws of the State of Kan- 
sas, and a citizen thereof, and that the amount in controversy in 
this cause exceeds the sum or value of $500.00, exclusive of costs; 
and the plaintiff further avers that heretofore, to wit, on, or about 
the 15th of April, 1872, at the district aforesaid, the said de- 
fendant, being such corporation as aforesaid, and being thereunto 
duly authorized by the laws of the said State of Kansas and by a 
vote of the qualified electors of the said township at an election 
held therein, made and delivered its certain bonds or writings ob- 
ligatory, dated that day, & numbered from one to twenty (20), both 
inclusive, by each of which it undertook and promised to pay to the 
bearer thereof the sum of $500.00 on the 15th of April, 1882, at the 
American Exchange National Bank in the city of New York, with 

interest thereon from the date thereof at ten per centum per annum 

. until paid; such interest to be paid on the 15th days of April & 
October in each year at said bank; and the plaintiff further avers 

that then and there, to wit, at the time of the execution and 
4 delivery of the said bonds, the said defendant, in connection 

with each of said bonds and — attached thereto, made its 
certain coupons, or interest warrants, as and for the several semi- 
annual installments of interest on each of said bonds for $25 each, 
a copy of bond No. one & of coupon No. seven from bond No. one 
being attached as Exhibits A & B & made part hereof, the other of 
said bonds being of the same tenor & e & in all respects the 
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same, save & except the number thereof, & the other of said coupons 
being of the same tenor & effect & in all respects the same as suid 
coupon No. seven, except the number & date of maturity thereof; 
and the plaintiff further avers that heretofore, to wit, on the 25th 
day of April, 1872, at the district aforesaid, A. Thoman, the auditor 
of the said State of Kansas, being duly authorized thereunto, certi- 
fied in writing on each of said bonds, under his hand & seal of 
office, that the said bonds had been regularly & legally issued, & 
that the signatures thereto were genuine, & that said bonds had 
been duly N in his office in accordance with an act of the 
islature of said State. Approved March 2d, 1872, a copy of 
which said certificate is attached hereto & made part hereof, 
Exhibit C.“ 
5 And the said plaintiff all that afterwards, to wit, before 
the maturity thereof, for a valuable consideration by him paid, 


he became and now is the owner and holder of the coupon or inter- 


est warrant No. 7, for the installment of interest maturing upon the 
said bond No. 1 hereinbefore mentioned, on the 15th day of r, 
A. D. 1875, whereby the said defendant undertook and promised to 
pay unto the bearer thereof on the Ist day of October, A. D. 1875, 
the sum of $25 dollars at at said bank, a copy of which is attached 
hereto; and, notwithstanding the said promise so to do, the defendant 
hath neglected and ref to pay, theugh thereunto requested at 
the maturity thereof. Wherefore an action hath accrued to the plain- 
tiff to recover the further suin of $25 dollars, with interest at the rate 
of 7 per cent. per annum from the let day of October, A. D. 1875. 


2nd. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, hefore the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 8, for the installment of interest ma- 
turing upon the said bond No. 1, in the first count mentioned, on 
the 15th day hon ve A. D. 1876, whereby the said defendant under- 
took and promised to pay unto the bearer thereof on the 15th day . 
of April, A. D. 1876, the sum of 25 dollars at said bank, which said. 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof, and the date of maturity thereof; and, 
notwithstanding the said promise so to do, the defendant hath ne- 
glected and refused to pay, though thereunto requested at the ma- 
turity thereof. Wherefore an action hath accrued to the plaintiff to 
recover the further sum of 25 dollars, with interest at the rate of 7 
per cent. per annum from the 15th day of April, A. D. 1876. 


Ird. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- - 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 9, for the installment of interest ma- 
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— upon the said bond No.1 in the first count mentioned, on the 
15th day of October, A. D. 1876, whereby the said defendant under- 
took and promised to pay unto the bearer thereof on the 15th day of 
October, K D. 1876, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 


and refused to pay, though thereunto requested at the maturity 


thereof. Wherefore an action bath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15 day of October, A. D. 1876. 


6 4. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 10, for the installment of interest matur- 
ing upon the said bond No. 1, in the first count mentioned, on the 
15th day of April, A. D. 1877, whereby the said defendant under- 
took and promised to pay unto the bearer thereof on the 15th day 
of April, A. D. 1877, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action had accrued to the plaintiff to recover 


the further sum of 25 dollars, with interest at the rate of 7 per cent. 


per annum from the 15th day of April, A. D. 1877. 


5. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 11, for the installment of interest matur- 
ing upon the said bond No. 1, in the first count mentioned, on the 
15th day of October, A. D. 1877, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of October, A. D. 1877, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, t 10ugh thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1877. 


6. 
For a further cause of action, the said plaintiff alleges that after- 
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wards, to wit, before the maturity thereof, for a.valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 12, for the installment of interest matur- 
ing upon the said bond No. 1, in the first count mentioned, on the 
15th day of April, A. D. 1878, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th, day 
of April, A. D. 1878, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1878. 


7 7. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 13, for the installment of interest matur- 
ing upon the said bond No. 1, in the first count mentioned, on the 
15th day of October, A. D. 1878, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
October, A. D. 1878, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and — with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said — so to do, the defendant hath neglected 
and refused to pay, t ough thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum ‘from the 15th day of October, A. D. 1878. 


8. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable cousidera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 14, for the installment of interest. matur- 
ing upon the said bond No. 1, in the first count mentioned, on the 
15th day of April, A. D. 1879, whereby the said defendant un- 
dertook and promised to pay unto the bearer thereof, on the 15th of 
day of April, A. D. 1879, the sum of 25 dollurs at said bank, 
which said coupon is of like tenor and effect.and in like words and 
figures with the coupon, a copy of which is attached to the first count 
hereof, ex the number thereof and the date of maturity thereof; 
and, notwi ding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff - 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1879. 
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For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 15, for the installment of interest matur- 
ing upon the said boud No. 1, in the first count mentioned, on the 
15th day of October, A. D. 1879, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
October, A. D. 1879, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise 80 to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 1 day of October, A. D. 1879. 


8 10. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon. or interest warrant 16, for the installment of interest matur- 
ing upon the said bond No. 1, in the first count mentioned, on the 15th 
day of April, A. D. 1880, whereby the said defendant undertook and 
promised to pay unto the bearer thereof, on the 15th day of April, 
A. D. 1880, the sum of 25 dollars at said bank, which said coupon 
is of like tenor and effect and in like words and figures with the 
coupon, a copy of which is attached to the first count hereof, except 
the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1880. 


11. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 17, for the installment of interest matur- 
ing upon the said bond No. 1, in the first count mentioned, on the 
15th day of October, A. D. 1880, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1880, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
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thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1880. 


12. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 18, for the installment of interest matur- 
ing upon the said bond No. 1, in the first count mentioned, on the 
15th day of April, A. D. 1881, whereby the said defendant under 
took and promised to pay unto the bearer thereof, on the 15th day 
of April, A. D. 1881, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said a so to do, the defendant hath neglected 
and refused to ; h thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15 day of April, A. D. 1881. 


9 13. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 19, for the installment of interest 
2 upon the said bond No. 1, in the first count mentioned, 
on the 15th day of October, A. D. 1881, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1881, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 
thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
1 of 7 per cent. per annum from the 15th day of October, 
A. D. 1881. 


14. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 20, for the installment of interest 
maturing upon the said bond No. 1, in the first count mentioned, 
on the 15th day of April, A. D. 1882, whereby the said defendant 
_ undertook and promised to pay unto the bearer thereof, on the 15th | 
day of April, A. D. 1882, the sum of 26 dollars at said bank, which 

said coupon is of like tenor and effect and in like words and figures 
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with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof ; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1882. 


15. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 7, for the installment of interest 
maturing upon the said bond No. 2, in the first count mentioned, 
on the 15th day of October, A. D. 1875, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1875, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 
thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 


the rate of 7 per cent. per annum from the 15th day of October, 


A. D. 1875. 
10 16. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 7, for the. installment of interest 
— upon the said bond No. 4, in the first count mentioned, 
on the 15th day of October, A. D. 1875, whereby the said defendant 
undertook and promised to pay unto the beurer thereof, on the 15th 
day of October, A. D. 1875, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof; and, notwithstanding the 


said promise so to do, the defendant hath neglected ‘and refused to 


y, though thereunto requested at the maturity thereof. Where- 
ore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, A. D. 1875. 


17. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 7, for the installment of interest 
maturing upon the said bond No. 13, in the first count mentioned, 
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on the 15th day of October, A. D. 1875, whereby the said defendant — 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1875, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof; and, notwithstanding the 
said promise so to do, the defendant hath neglected and refused 
to pay, though thereunto requested at the maturity thereof. Where- 
fore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, A. D. 1875. 


18. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 7, for the installment of interest matur- 
ing upon the said bond No. 14, in the first count mentioned, on the 
15 day of October, A. D. 1875, whereby the said defendant under- 
took and promised to 77 unto the bearer thereof, on the 15th da 
of October, A. D. 1875, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and. in like words and figures 
with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof; and, notwithstanding the said 
promise so to do, the defendant hath neglected and refused to pay, 
though thereunto requested at the maturity thereof. Wherefore an 
action hath accrued to the plaintiff to recover the further sum of 
25 dollars, with interest at the rate of 7 per cent. per annum from 
the 15th day of October, A. D. 1875. 


11 19. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 7, for the installment of interest matur- 
ing 1 the said bond No. 15, in the first count mentioned, on the 
15th day of October, A. D. 1875, whereby the said defendant under“ 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1875, the sum of 25 dollars at said bank, whi 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof; and, notwithstanding the said promise 
so to do, the defendant hath neglected and refused to pay, though 
thereunto requested at the maturity thereof. Wherefore an action 
hath accrued to the plaintiff to recover the further sum of 25 dollars, 
with interest at the rate of 7 per cent. per annum from the 15th day 
of October, A. D. 1875. 


| 20. 
For a further cause of action, the said plaintiff alleges that after- 
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wards, to wit, before the maturity. thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 7, for the installment of interest matur- 
ing upon the said bond No. 16, in the first count mentioned, on the 
15th day of October, A. D. 1875, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 

of October, A. D. 1878 the sum of 25 dollars at said bank, whic 


said coupon is of like tenor and effect and in like words and figures 


with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof; and, notwithstanding the said promise 
so to do, the defendant hath negiected and refused to pay, though 
thereunto requested at the maturity thereof. Wherefore an action 
hath accrued to the plaintiff to recover the further sum of 25 dollars, 
with interest at the rate of 7 per cent. per annum from the 15 day 
of October, 1875. 8 


21. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, be became and now is the owner and holder of the 
coupon or interest warrant 7, for the installment of interest matur- 
ing — the said bond No. 17, in the first count mentioned, on the 
15th day of October, A. D. 1875, whereby the said defendant under- 
took and promised to Pay unto the bearer thereof, on the 15th day 
of October, A. D. 1875, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof; and, notwithstanding the said promise 
so to do, the defendant hath neglected and refused to pay, though 
thereunto requested at the maturity thereof. Wherefore an action 
hath accrued to the plaintiff to recover the further sum of 25 dollars, 
with interest at the rate of 7 per cent. per annum from the 15th day 
of October, A. D. 1875. 


12 22. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 7, for the installment of interest matur- 
ing upon the said bond No. 18, in the first count mentioned, on the 
15th day of October, A. D. 1875, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
October, A. D. 1875, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof; and, notwithstanding the said promise so 
to do, the defendant hath neglected and refused to pay, though there- 
unto requested at the maturity thereof. Wherefore an action hath 
accrued to the plaintiff to recover the further sum of 25 dollars, with 
interest at the rate of 7 per cent. per annum from the 15th day of 
October, A. D. 1875. : 


n . 


3 
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23. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 7, for the installment of interest matur- 
ing upon the said bond No. 20, in the first count mentioned, on the 
15th day of October, A. D. 1875, whereby the said defendant under- 
took and promised to unto the bearer. thereof, on the 15th da 
of October, A. D. 1875, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof; and, notwithstanding the said promise 
so to do, the defendant hath neglected and refused to pay, though 
thereunto requested at the maturity thereof. Wherefore an action 
hath accrued to the plaintiff to recover the further sum of 25 dollars, 
with interest at the rate of 7 per cent. per annum from the 15th day 
of October, A. D. 1875. 


24. 


For a farther cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and no is the owner and holder of the 
coupon or interest warrant 8, for the installment of interest matur- 
ing upon the said bond No. 2, in the first count mentioned, on the 
15th day of April, A. D. 1876, whereby the said defendant under- 
tuok an — to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1876, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said N so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15 day of April, A. D. 1876. 


13 25. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 8, for the installment of interest ma- 
turing upon the said bond No. 4, in the first count mentioned, on 
the 18th day of April, A. D. 1876, whereby the said defendant under- 
took and promised to pay unto the bearer thereof,on the 15th day 
of April, A. D. 1876, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, 
notwithstanding the said promise so to do, the defendant hath ne- 
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turity thereof. Wherefore an action hath accrued to the plaintiff to 
recover the further sum of 25 dollars, with interest at the rate of 7 
per cent. per annum from the 15th day of April, A. D. 1876. 


26 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 8, for the installinent of interest ma- 
‘turing upon the said bond No. 13, in the first count mentioned, on the 
15th day of April, A. D. 1876, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1876, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
t the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused: to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1876. 


27. 


For a further cause of action, the said 2 alleges that aſter- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 8, for the installment of interest matur- 
ing upon the said bond No. 14, in the first count mentioned, on the 
15th day of April, A. D. 1876, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of April, A. D. 1876, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action had accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1876. 


14 28. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 8, for the installment of interest matur- 
ing — the said bond No. 15, in the first count mentioned, on the 
15th day of April, A. D. 1876, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of April, A. D. 1876, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count f, ex- 


THE TOWNSHIP OF OXFORD, SUMNER CO., KANSAS. 13 


cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said — so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25.dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1876. 


29. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 


coupon or interest warrant 8, for the installment of interest matur- 


ing upon the said bond No. 16, in the first count mentioned, on the 
15th day of April, A. D. 1876, whereby the said defendant under- 
took and promised to pay unto tlie bearer thereof, on the 15th, day 
of April, A. D. 1876, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said — so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1876. 


30. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 8, for the installment of interest matur- 
ing upon the said bond No. 17, in the first count mentioned, on the 
15th day of April, A. D. 1876, whereby the said defendant under- 
took and a to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1876, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1876. 


15 31. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, beſore the maturity thereof, for a valuable cousidera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 8, for the installment of interest matur- 
ing upon the said bond No. 18, in the first count mentioned, on the 
15th day of April, A. D. 1876, whereby the said defendant un- 
dertook and promised to pay unto the bearer thereof, on the 15th 


14 


day of April, A. D. 1876, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first count 
hereof, except the — 2 and the date of maturity thereof; 
and, — the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1876. 


32. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 8, for the installinent of interest matur- 
ing upon the said bond No. 20, in the first count mentioned, on the 
15th day of April, A. D. 1876, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
—, A. D. 1876, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1876. 


33. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 9, for the installment of interest matur- 
ing upon the said bond No. 2, in the first count mentioned, on the 15th 
day of October, A. D. 1876, whereby the said defendant undertook and 
promised to pay unto the bearer thereof, on the 15th day of October, 
A. D. 1876, the sum of 25 dollars at said bank, which said coupon 
is of like tenor and effect and in like words and figures with the 
coupon, a copy of which is attached to the first count hereof, except 
the number thereof and the date of maturity thereof; and, not- 
withstanding the said — so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1876. 


16 34. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 9, for the installment of interest matur- 
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ing upon the said bond No. 4, in the first count mentioned, on the 
15th day of October, A. D. 1876, whereby the said defendant under- 
took and promised to fe unto the bearer thereof, on the 15th da 
of October, A. D. 1876, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 

and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the pluintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 percent. 
per annum from the 15th day of October, A. D. 1876. 


35. 


For a further cause of action, the said plaintiff all that after- 

wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 9, for the installment of interest matur- 
ing upon the said bond No. 13, in the first count mentioned, on the 
15th day of October, A. D. 1876, wheréby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of October, A. D. 1876, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1876. 


36. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 9, for the installment of interest 
maturing upon the said bond No. 14, in the first count mentioned, 
on the 15th day of October, A. D. 1876, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1876, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 
thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Whereſore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
the rate of 7 per cent. per annum from the 15th day of October, 


A. D. 1876. 
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For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 9, for the. installment of interest 
maturing upon the said bond No. 15, in the first count mentioned, 
on the 18th day of October, A. D. 1876, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1876, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, — the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of October, A. D. 1876. 


38. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 9, for the installment of interest 
maturing upon the said bond No. 16, in the first count mentioned, 
on the 15th day of October, A. D. 1876, whereby the said defendant 
undertook and promised to pay unto the hearer thereof, on the 15th 
day of October, A. D. 1876, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 
thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
the rate of 7 per cent. per annum from the 15th day of October, 
A. D. 1876. 

39. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 9, for the installment of interest 
— upon the said bond No. 17, in the first count mentioned, 
on the 15th day of October, A. D. 1876, whereby the said defendant 
undertook and promised to pay unto the beurer thereof, on the 15th 
day of October, A. D. 1876, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 
thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
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at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
323 of 7 per cent. per annum from the 15 day of October, A. 


18 40. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 9, for the installment of interest 
maturing upon the said bond No. 18, in the first count mentioned, 
on the — ay of October, A. D. 1876, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1876, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturity 
thereof; and, notwithstanding the said promise so to do, the defendant 
hath neglected and refused to pay,though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 7 
per cent. per annum from the 15th day of October, A. D. 1876. 


41. 
For a further cause of action, the said plaintiff all that after- 


wards, to wit, before the maturity thereof, for a valuable considera- 

tion by him paid, he became and now is the owner and holder of the 

coupon or interest warrant 9, for the installment of interest matur- 

ing upon the said bond No. 20, in the first count mentioned, on the 

15th day of October, A. D. 1876, whereby the said defendant under- 

took and promised to pay unto the bearer thereof, on the 15th da 
e 


of October, A. D. 1876, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the ſurther sum of 25 dollars, with interest at the rute of 
7 per cent. per annum from the 15th day of October, A. D. 1876. 


42. 


For a further cause of action, the said plaintiff al that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
; coupon or interest warrant 10, for the installment of interest matur- 

4 ing upon the said bond No. 2, in the first count mentioned, on the 
1 day of April, A. D. 1877, whereby the said defendant under- 
took an ised to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1877, the sum of 25 dollars at said bank, which said 
F oupon is of like tenor and effect and in like words and figures with 
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the coupon, a copy of which is attached to the first count hereof, ex- 


cept the number thereof and the date of maturity thereof; and, d 
withstanding the said promise so to do, the defendant hath neglec 
and refused to pay, though thereunto requested at the maturit 


thereof. Wherefore an action hath accrued to the plaintiff to recover 


the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1877. 


19 43. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 10, for the installment of interest ma- 
— upon the said bond No. 4, in the first count mentioned, on 
the 15th day of April, A. D. 1877, whereby the said defendant under- 
took and promised to pay unto the bearer thereof,on the 15th day 
of April, A. D. 1877, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, 
notwithstanding the said promise so to do, the defendant hath ne- 
glected and refused to pay, though thereunto requested at the ma- 
turity thereof. Wherefore an action hath accrued to the plaintiff to 
recover the further sum of 25 dollars, with interest at the rate of 7 
per cent. per annum from the 15th day of April, A. D. 1877. 


44. 


For a further cause of action, the said plaintiff all that aſter- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 10, for the installinent of interest ma- 
turing upon the said bond No. 13, in the first count mentioned, on the 
15th day of April, A. D. 1877, whereby the said defendant under- 
took and — to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1877, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 

the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1877. 


45. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 


tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 10, for the installment of interest matur- 
ing upon the said bond No. 14, in the first count mentioned, on the 
15th day of April, A. D. 1877, whereby the said defendant under- 
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took and promised to pay unto the bearer thereof, on the 15th day 
of April, A. D. 1877, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected — 
and ref to pay, though thereunto requested at the maturity 
thereof. Wherefore an action had accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1877. 


20 46. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 10, for the installment of interest matur- 
ing upon the said bond No. 15, in the first count mentioned, on the 
15th day of April, A. D. 1877, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of April, A. D. 1877, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereuf, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said “ene so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action bath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1877. 


47. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by lum paid, he became and now is the owner and holder of the 
coupon or interest warrant 10, for the installment of interest matur- 
ing upon the said bond No. 16, in the first count mentioned, on the 
15th day of April, A. D. 1877, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th, day 
of April, A. D. 1877, the sum of — dollars at said bank, which said 
coupun is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hervof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said — so to do, the defendant hath neglected 
and refu to pay: ough thereunto requested at the maturity 
thereof. Wherefure an action hath accrued to the plaintiff tu recover 
the further sum of 25 dollars, with mterest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1877. | 


48. 


For a further cause of action, the said plaintiff al 
wards, to wit, before the maturity thereul for a val 
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tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 10, for the installment of interest 
maturing upon the said bond No. 17, in the first count mentioned, 
on the 15th day of April, A. D. 1877, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of April, A. D. 1877, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 
thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
rete: of 7 per cent. per annum from the 15th day of April, 
A. D. 1877. 


21 49. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 10, for the installment of interest matur- 
ing upon the said bond No. 18, in the first count mentioned, on the 
15th day of April, A. D. 1877, whereby the said defendant under- 
took and sere to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1877, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and — with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay: though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1877. 


50. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable cousidera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 10, for the installment of interest matur- 
ing upon the said bond No. 20, in the first count mentioned, on the 
15th day of April, A. D. 1877, whereby the said defendant un- 
dertook and promised to pay unto the bearer thereof, on the 15th 
day of April, A. D. 1877, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1877. 
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51. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 11, for the installment of interest matur- 
ing upon the said bond No. 2, in the first count mentioned, on the 
15 day of April, A. D. 1877, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15 day of 
April, A. D. 1877, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the.number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15 day of April, A. P. 1877. 

22 52. 

For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 11, for the installment of interest matur- 
ing upon the said bond No. 4, in the first count mentioned, on the 
15th day of October, A. D. 1877, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day. 
of October, A. D. 1877, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, — thereunto requested at the maturity thereof. 
Wherefore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, A. D. 1877, 


53. 


For a further cause of ‘action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 11, for the installment of interest matur- 
ing — the said bond No. 13, in the first count mentioned, on the 
15th day of October, A. D. 1877, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1877, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the d aut hath — — 
and reſused to pay, though thereunto requested at the maturity 
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Wherefore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, 1877. 


54. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, be became and now is the owner and holder of the 
coupon or interest warrant 11, for the installment of interest matur- 
ing upon the said bond No. 14, in the first count mentioned, on the 
15th day of October, A. D. 1877, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1877, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity thereof. 
Wherefore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, A. D. 1877. 


55. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 11, for the installment of interest matur- 
ing upon the said bond No. 15, in the first count mentioned, on the 15th 
day of October, A. D. 1877, whereby the said defendant undertook and 
promised to pay unto the bearer thereof, on the 15th day of October, 
A. D. 1877, the sum of 25 dollars at said bank, which said coupon 
is of like tenor and effect and in like words and figures with the 
coupon, a copy of which is attached to the first count hereof, except 
the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay. though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1877. 


23 56. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 11, for the installment of interest matur- 
ing upon the said bond No. 16, in the first count mentioned, on the 
15th day of October, A. D. 1877, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1877, the sum of 25 dollars at said bank, whi 
said coupon is of like tenor and effect and in like words and figures 
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with the coupon, @ copy of which is attaclfed to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1877. 


57. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 11, for the installment of interest matur- 
ing upon the said bond No. 17, in the first count mentioned, on the 
15th of October, A. D. 1877, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of October, A. D. 1877, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached td the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said * so to do, the defendant hath neglected 
and refused to pay, t h thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15 day of October, A. D. 1877. 


58. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 11, for the installment of interest 
‘ maturing upon the said bond No. 10, in the first count mentioned, 

on the 15th day of October, A. D. 1877, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1877, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 
thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath. accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
reg ge 7 per cent. per annum from the 15th day of October, 


24 59. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 11, for the installment of interest 
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maturing upon the said bond No. 20, in the first count mentioned, 
on the 15th day of October, A. D. 1877, whereby the said defendant 
„ undertook and promised to pay unto the bearer thereof, on the 15th 

day of October, A. D. 1877, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof.and the date of maturity thereof ; 
and, — the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of October, A. D. 1877. 


60. 


For a further cause of action, the said — all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 12, for the installment of interest matur- 
ing upon the said bond No. 2, in the first count mentioned, on the 
15th day of April, A. D. 1877, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of April, A. D. 1877, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, 
notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1878. 


25 61. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now isthe owner and holder of the 
coupon or interest warrant 12, for the installment of interest matur- 
ing upon the said bond No. 4, in the first count mentioned, on the 
15th day of April, A. D. 1878, whereby the said defendant under- 
took and promised to pay unto the bearer thereof,on the 15th day of 
April, A. D. 1878, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 

t the number thereof and the date of maturity thereof; and, not- 
withstanding the said — so to do, the defendant hath neglected 
and refused to pay, 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1878. 


62. 
For a further cause of action, the said plaintiff alleges that after- 


3 n * ‘ 
— ae. ee 12 ee 
, 9 7 oe 


ough thereunto requested at the maturity- 


* 96＋ꝙ325ꝰ 2 — eam 


re ees ee Sy ie 
a ne “ ; 
* 4 


THE TOWNSHIP OF OXFORD, SUMNER co., KANSAS. 25 


wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 12, for the installment of interest 
maturing upon the said bond No. 13, in the first count mentioned, 
on the 15th day of April, A. D. 1878, whereby the said defendant 
undertook and promised to pay unto the beurer thereof, on the 
15th day of April, A. D. 1878, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 

thereof; and, notwithstanding the said promise so to do, the defenda- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
sy" sy of 7 per cent. per annum from the 15th day of April, A. 


63. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now ‘is the owner and holder of 
the coupon or interest warrant 12, for the installment of interest 
maturing upon the said bond No. 14, in the first count mentioned, 
on the 15th day of April, A. D. 1878, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of April, A. D. 1878, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 
thereof; and, notwithstanding the said promise so to do, the deſend- 


ant hath neglected and refused to pay, though thereunto requested 


at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
the rate of 7 per cent. per annum from the 15th day of April, 
A. D. 1878. 

26 : 64. 

For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 12, for the installment of interest matur- 
ing upon the said bond No. 15, in the first count mentioned, on the 
16th day of April, A. D. 1878, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1878, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count „ex- 
the number thereof and the date of maturity thereof; and, not- 
withstanding the said ise so to do, the defendant hath neglected 
and — to pay h thereunto requested at the maturity 
thereof. W action hath accrued to the plaintiff to recover 
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the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1878. 


65. 


For a further cause of action, the said a alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 12, for the installment of interest matur- 
ing upon the said bond No. 16, in the first count mentioned, on the 
15th day of April, A. D. 1878, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1878, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof ‘and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected. 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1878. 


66. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, hefore the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 12, for the installment of interest ma- 
＋ upon the said bond No. 17, in the first count mentioned, on 
the 15th day of April, A. D. 1878, whereby the said defendant under- 
took and — to pay unto the bearer thereof, on the 15th day 
of April, A. D. 1878, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, 
notwithstanding the said promise so to do, the defendant hath ne- 
glected and refused to pay, though thereunto requested at the ma- 
turity thereof. Wherefore an action hath accrued to the plaintiff to 
recover the further sum of 25 dollars, with interest at the rate of 7 
per cent. per annum from the 15th day of April, A. D. 1878. 


27 67. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he becaine and now is the owner and holder of 
the coupon or interest warrant 12, for the installinent of interest ma- 
— upon the said bond No. 18, in the first count mentioned, on the 
15th day of April, A. D. 1878, whereby the said defendant under- 
took and ** to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1878, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex - 
cept the number thereof and the date of maturity thereof; and, not- 
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withstanding the said promise so to do, the defendant hath neglected 
and refused to , though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th duy of April, A. D. 1878. 


68. 
For a further cause of action, the said plaintiff all that after- 


wards, to wit, before the maturity thereof, for a valuable considera- 


tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 12, for the installment of interest matur- 
ing upon the said bond No. 20, in the first count mentioned, on the 
15th day of April, A. D. 1878, whereby the suid defendant under- 
took an aoe to pay unto the bearer thereof, on the 15th day 
of April, A. D. 1878, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action had acérued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1878. 


69. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 13, for the installment of interest matur- 
ing upon the said bond No. 2, in the first count mentioned, on the 
15th day of October, A. D. 1878, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1878, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1878. 


28 : 70. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 13; for the installment of interest 
maturing upon the said bond No. 4, in the first count mentioned, 
on the 15th day of October, A. D. 1878, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1878, sum of 25 dollars at said bank, 


: 
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which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 

thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
reg of 7 per cent. per annum from the 15th day of October, 

D. 1878. 


71. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 13, for the installment of interest 
maturing upon the said bond No. 13, in the first count mentioned, 
on the 15th day of October, A. D. 1878, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1878, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect aud in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturity 
thereof; and, notwithstanding the said promise so to do, the defendant 
hath neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 7 
per cent. per annum from the 15th day of October, A. D. 1878. 


72. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 13, for the installment of interest matur- 
ing upon the said bond No. 14, in the first count mentioned, on the 
15th day of October, A. D. 1878, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1878, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued tothe plaintiff 


to recover the further sum of 25 dollars, with interest at the rate of | 


7 per cent. per annum from the 15th day of October, A. D. 1878. 
29 73. : 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 13, for the installment of interest matur- 
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ing upon the said bond No. 15, in the first count mentioned, on the 
15th day of October, A. D. 1878, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of October, A. D. 1878, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 

the number thereof and the date of maturity thereof; and, not- 
withstanding the said —— so to do, the defendant hath neglected 
and refused to pay, t h thereunto requested at the maturity 
thereof. Wherefore an action bath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 


per annum from the 15th day of October, A. D. 1878. 


74. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 13, for the installment of interest matur- 
ing 7“ the said bond No. 16, in the first count mentioned, on the 
15th day of October, A. D. 1878, whereby the said defendant under- . 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1878, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity thereof. 
Wherefore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, A. D. 1878. 


75. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 13, for the installment of interest matur- 
ing upon the said bond No. 17, in the first count mentioned, on the 
15th day of October, A. D. 1878, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1878, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, thereunto requested at the maturity thereof. 
Wherefore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, A. D. 1878. | 
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30 76. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, be became and now is the owner and holder of the 
coupon or interest warrant 13, for the installment of interest matur- 
ing upon the said bond No. 18, in the first count mentioned, on the 
15th day of October, A. D. 1878, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1878, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 


with the coupon, a copy of which is attached to the first count hereof, | 


except the number thereof and the date of . thereof; and, not- 
withstanding the said promise so to do, the defendant hath — 
and refused to pay, though thereunto requested at the maturity thereof. 
Wherefore an action hath accrued to the plaintiff to recover thefurther 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, A. D. 1878. 


77. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 13, for the installment of interest matur- 
ing upon the said bond No. 20, in the first count mentioned, on the 15th 
day of October, A: D. 1878, whereby the said defendant undertook and 
promised to pay unto the bearer thereof,on the 15th day of October, 
A. D. 1878, the sum of 25 dollars at said bank, which said coupon 
is of like tenor and effect and in like words and figures with the 
coupon, a copy of which is attached to the first count hereof, except 
the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay. though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1878. 


78. ye 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable cousidera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 14, for the installment of interest matur- 
ing upon the said bond No. 2, in the first count mentioned, on the 
15th day of April, A. D. 1879, whereby the said defendant un- 
dertook and promised to pay unto the bearer thereof, on the 15th 
day of April, A. D. 1879, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
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maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1879. 


31 79. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 14, for the installment of interest matur- 
ing upon the said bond No. 4, in the first count mentioned, on the 
15th day of April, A. D. 1879, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1879, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Whereforean action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1879. 


80. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 14, for the installment of interest 
maturing upon the said bond No. 13, in the first count mentioned, 
on the 15th day of April, A. D. 1879, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of April, A. D. 1879, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 


and, notwithstanding the said promise so to do, the defendant hath 


neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1879. 


81. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 14, for the installinent of interest matur- 
ing upon the said bond No. 14, in the first count mentioned, on the 
15 day of April, A. D. 1879, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of April, A. D. 1879, the sum of 25 dollars at said bank, wh 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
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except the number thereof and the date of maturity thereof; and, 
notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1879. 


32 82. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 14, for the installment of interest matur- 
ing upon the said bond No. 15, in the first count mentioned, on the 
15th day of April, A. D. 1879, whereby the said defendant under- 
took and — to pay unto the bearer thereof, on the loth day of 
April, A. D. 1879, the sum of 26 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said — so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1879. 


83. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 14, for the installment of interest matur- 
ing upon the said bond No. 16, in the first count mentioned, on the 
15th day of April, A. D. 1879, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of April, A. D. 1879, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1879. 


84. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 14, for the installment of interest matur- 
ing upon the said bond No. 17, in the first count mentioned, on the 
15th day of April, A. D. 1879, whereby the said defendant under- 
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took and promised to pay unto the bearer thereof, on the 15th, day 
of April, A. D. 1879, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hercof, ex- 

the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1879. 


33 85. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 14, for the installment of interest 
maturing upon the said bond No. 18, in the first count mentioned, 
on the 15th day of April, A. D. 1879, whereby the said defendant 
undertook and promised to pay unto the beurer thereof, on the 
15th day of April, A. D. 1879, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and efféct and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 
thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
the rate of 7 per cent. per annum from the 15th day of April, A. 


D. 1879. 
2 86. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 14, for the installment of interest 
maturing upon the said bond No. 20, in the first count mentioned, 
on the 15th day of April, A. D. 1879, whereby the said defendant 
undertook and promised to pay unto the hearer thereof, on the 15th 
day of April, A. D. 1879, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 
thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
the rate of 7 per cent. per annum from the 15th day of April, 


A. D. 1879. 


87. 


For a further cause of action, the said plaintiff al that after- 
considera- 


wards, to wit, before the maturity thereof, for a valua 
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tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 15, for the installment of interest matur- 
ing upon the said bond No. 2, in the first count mentioned, on the 
15th day of October, A. D. 1879, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 

of October, A. D. 1879, the sum of 25 dollars at said bank, whic 

said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity thereof. 
Wherefore an action hath accrued to the plaintiff to recover the further 


sum of 25 dollars, with interest at the rate of 7 per cent. per annum 


from the 15th day of Oct., A. D. 1879. 
34 88. 

For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 15, for the installment of interest matur- 
ing upon the said bond No. 4, in the first count mentioned, on the 
15th day of October, A. D. 1879, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1879, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath negiected 
and refused to pay, though thereunto requested at the maturity thereof. 
Wherefore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, A. D. 1879. 


89. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, be became and now is the owner and holder of the 
coupon or interest warrant 15, fur the installment of interest matur- 
ing upon the said bond No. 13, in the first count mentioned, on the 
15th day of October, A. D. 1879, whéreby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of October, A. D. 1879, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity thereof. 
Wherefore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, A. D. 1879. 
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90. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 15, for the installment of interest matur- 
ing upon the said bond No. 14, in the first count mentioned, on the 15th 
day of October, A. D. 1879, whereby the said defendant undertook and 
promised to pay unto the bearer thereof, on the 15th day of October, 
A. D. 1879, the sum of 25 dollars at said bank, which said coupon 
is of like tenor and effect and in like words and figures with the 
coupon, a copy of which is attached to the first count hereof, except 
the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1879. 


35 91. 


For a further cause of action, the said ‘plaintiff all that after- 
wards, to wit, before the maturity thereof for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 15, for the installment of interest matur- 
ing upon the said bond No. 15, in the first count mentioned, on the 
15th day of October, A. D. 1879, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of October, A. D. 1879, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and — with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1879. 


92. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 15, for the installment of interest matur- 
ing upon the said bond No. 16, in the first count mentioned, on the 
15th Say of October, A. D. 1879, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1879, the sum of 25 dollars at said bank, whi 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
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thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1879. 


93. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 15, for the installment of interest 
maturing upon the said bond No. 17, in the first count mentioned, 
on the 15th day of October, A. D. 1879, whereby the said defendant 


undertook and promised to pay unto the bearer thereof, on the 15th | 


day of October, A. D. 1879, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 

thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
rey a of 7 per cent. per annum from the 15-day of October, 

D. 1878. 


36 94. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 15, for the installment of interest 
— upon the said bond No. 18, in the first count mentioned, 
on the 15th day of October, A. D. 1879, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1879, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturity 
thereof; and, notwithstanding the said promise so to do, the defendant 
hath neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 7 
per cent. per annum from the 15th day of October, A. D. 1879. 


95. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 15, for the installment of interest matur- 
ing upon the said bond No. 20, in the first count mentioned, on the 
15th day of October, A. D. 1879, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1879, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
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with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of October, A. D. 1879. 


96. | 


For a further cause of action, the said plaintiff — that aſter - 
wards, to wit, before the maturity thereof, for a valuable considera - 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 16, for the installment of interest matur- 
ing upon the said bond No. 2, in the first count mentioned, on the 
15th day of April, A. D. 1880, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of April, A. D. 1880, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, tife defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action had accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15 day of April, A. D. 1880. 


37 97. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 16, for the installment of interest matur- 
ing upon the said bond No. 4, in the first count mentioned, on the 
18th ay of April, A. D. 1880, whereby the said defendant under- 
took and 7 — to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1880, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 

the number thereof and the date of maturity thereof; and, not- 
withstanding the said — so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1880. 


98. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera - 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 16, for the installment of interest matur- 
ing upon the said bond No. 13, in the first count mentioned, on the 
15th day of April, A. D. 1880, whereby the said defendant under- 
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took and promised to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1880, the sum af 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
t the number thereof and the date of maturity thereof; and, not- 
withstanding the said — so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1880. : 


99. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 16, for the installment of interest ma- 
turing upon the said bond No. 14, in the first count mentioned, on 
the 15th day * A. D. 1880, whereby the said defendant under- 
took and promised to pay unto the bearer thereof,on the 15th day 
of April, A. D. 1880, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, 
notwithstanding the said promise so to do, the defendant hath ne- 
glected and refused to pay, though thereunto requested at the ma- 
turity thereof. Wherefore an action hath accrued to the plaintiff to 
recover the further sum of 25 dollars, with interest at the rate of 7 
per cent. per annum from the 15th day of April, A. D. 1880. 
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100. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 16, for the installinent of interest ma- 
turing upon the said bond No. 15, in the first count mentioned, on the 
15th day of April, A. D. 1880, whereby the said defendant under- 
took and — to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1880, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and — with 
the coupon, a copy of which is attached to the first count hereof, ex- 

t the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1880. 


101. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable cousidera- 
tion by him paid, he became and now is the owner and holder of the 
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coupon or interest warrant 16, for the installment of interest matur- 
ing upon the said bond No. 16, in the first count mentioned, on the 
15th day of April, A. D. 1880, whereby the said defendant un- 
dertook and promised to poy unto the bearer thereof, on the 15th 
day of April, A. D. 1880, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, acopy of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per.annum from the 15th day of April, A. D. 1880. 


102. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 16, for the installment of interest matur- 
ing upon the said bond No. 17, in the first count mentioned, on the 
15th ay of April, A. D. 1880, whereby The said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1880, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested ut the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1880. 


39 108. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 16, for the installment of interest 
maturing upon the said bond No. 18, in the first count mentioned, 
on the 15th day of April, A. D. 1880, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of April, A. D. 1880, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is‘ attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, notwi nding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1880. 
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104. 


For a further cause of action, the said 2 all that aſter- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 16, for the installment of interest matur- 
ing upon the said bond No. 20, in the first count mentioned, on the 
15th day of April, A. D. 1880, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of April, A. D. 1880, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, 
notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1880. 


105. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 17, for the installment of interest matur- 
ing upon the said bond No. 2, in the first count mentioned, on the 
15th day of October, A. D. 1881, whereby the said defendant under- 
took and promised to pay unto the bearer thereof,on the 15th day of 
October, A. D. 1880, the sum of 25 dollars at said place, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 

t the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, t ough thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1880. 


40 106. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of thé 
coupon or interest warrant 17, for the installment of interest matur- 
ing upon the said bond No. 4, in the first count mentioned, on the 


- 15th day of October, A. D. 1880, whereby the said defendant under- 


took and promised to pay unto the bearer thereof, on the 15th day 
of October, A. D. 1880, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
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thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1880. 


107. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 17, for the instdllment of interest matur- 
ing upon the said bond No. 13, in the first count mentioned, on the 
15th day of October, A. D. 1880, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th, day 
of October, A. D. 1880, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hervof, ex- 
t the number thereof and the date of maturity thereof; and, not- 
withstanding the said — so to do, the defendant hath neglected 
and ref to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, -A. D. 1880. 


108. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 17, for the installment of interest 
2 the said bond No. 14, in the first count mentioned, 
on the 15th day of October, A. D. 1880, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1880, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 
thereof; and, notwithstanding the said promise so to do, the defend- 


ant hath neglected and refused to pay, though thereunto requested 


at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
es of 7 per cent. per annum from the 15th day of Oct., 
A. D. 1880. 


41 109. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 17, for the installment of interest matur- 
ing upon the said bond No. 15, in the first count mentioned, on the 
15th day of October, A. D. 1880, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1880, the sum of 25 dollars at said bank, whi 
said coupon is of like tenor and effect and in like words and figures 
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with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity thereof. 
Wherefore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, A. D. 1880. 


110. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 17, for the installment of interest matur- 
ing upon the said bond No. 16, in the first count mentioned, on the 
15th day of October, A. D. 1880, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1880, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath negiected 
and refused to pay, though thereunto requested at the maturity thereof. 
Wherefore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, A. D. 1880. 


111. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, be became and now is the owner and holder of the 
coupon or interest warrant 17, for the installment of interest matur- 
ing upon the said bond No. 17, in the first count mentioned, on the 
15th day of October. A. D. 1880, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of October, A. D. 1880, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity thereof. 
Wherefore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of October, A. D. 1880. 


42 ; 112. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 17, for the installment of interest matur- 
ing upon the said bond No. 18, in the first count mentioned, on the 15th 
day of October, A. D. 1880, whereby the said defendant undertook and 
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promised to pay unto the bearer thereof, on the 15th day of October, 
A. D. 1880, the sum of 25 dollars at said bank, which said coupon 
is of like tenor and effect and in like words and figures with the 
coupon, a copy of which is attached to the first count hereof, except 
the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1880. 


113. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, befure the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 17, for the installinent of interest matur- 
ing upon the said bond No. 20, in the first count mentioned, on the 
15th day of October, A. D. 1880, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of October, A. D. 1880, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the nuinber thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1880. 


114. 


For a further cause of action, the said 33 all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 18, for the installment of interest 
maturing upon the said bond No. 2, in the first count mentioned, 
on the 15th day of April, A. D. 1881, whereby the said defendant 


undertook and promised to pay unto the beurer thereof, on the 


15th day of April, A. D. 1881, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 

thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
the rate of 7 per cent. per annum from the 15th day of April, A. 


D. 1881. 
43 115. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity th for a valuable considera- 
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tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 18, for the installinent of interest ma- 
turing upon the said bond No-4, in the first count mentioned, on the 
15th day of April, A. D. 1881, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1881, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
copt the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1881. 


116. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 18, for the installment of interest matur- 
ing upon the said bond No. 13, in the first count mentioned, on the 
15th day of April, A. D. 1881, whereby the said defendant un- 
dertook and ery to pay unto the bearer thereof, on the 15th 
day of April, A. D. 1881, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the eee of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1881. 


117. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 18, for the installment of interest matur- 
ing upon the said bound No. 14, in the first count mentioned, on the 
15th day of April, A. D. 1881, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1881, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1881. 
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For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 18, for the installment of interest 
maturing upon the said bond No. 15, in the first count mentioned, 
on the 15th day of April, A. D. 1881, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of April, A. D. 1881, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1881. 


. 119. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity. thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 18, for the installment of interest matur- 
ing upon the said bond No. 16, in the first count mentioned, on the 
15th day of April, A. D. 1881, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of April, A. D. 1881, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action had accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1881. 


120. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the ownerand holder of the 
coupon or interest warrant 18, for the installment of interest matur- 
ing upon the said bond No. 17, in the first count mentioned, on the 
15th day of April, A. D. 1881, whereby the said defendant under- 
took and 1 to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1881, the sum of 25 dollurs at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof,ex- - 

the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
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thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of. 7 per cent. 
per annum from the 15th day of April, A. D. 1881. 


45 121. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 18, for the installment of interest matur- 
ing upon the said bond No. 18, in the first count mentioned, on the 
15th sen of April, A. D. 1881, whereby the said defendant under- 
took an 3 to pay unto the bearer thereof, on the 15 day of 
April, A. D. 1881, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said = so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with inferest at the rate of 7 per cent. 
per annum from the 15 day of April, A. D. 1881. 


122. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, hefore the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 18, for the installment of interest ma- 
a upon the said bond No. 20, in the first count mentioned, on 
the 15th day of April, A. D. 1881, whereby the said defendant under- 
took and promised to pay unto the bearer thereof,on the 15th day 
of April, A. D. 1881, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, 
notwithstanding the said promise so to do, the defendant hath ne- 
glected and refused to pay, though thereunto requested at the ma- 
turity thereof. Wherefore an action hath accrued to the plaintiff to 
recover the further sum of 25 dollars, with interest at the rate of 7 
per cent. per annum from the 15th day of April, A. D..1881. 


123. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 19, for the installment of interest matur- 
ing upon the said bond No. 2, in the first count mentioned, on the 
15th day of October, A. D. 1881, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1881, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor und effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
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except the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1881. 


46 124. 


For a further cause of action, the said plaintiff — that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 19, for the installment of interest 
2 upon the said bond No. 4, in the first count mentioned, 
on the 15th day of October, A. D. 1881, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1881, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturity 
thereof; and, notwithstanding the said promise so to do, the defend- 
ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with intercst at 
1 = 7 per cent. per annum from the 15th day of October, 
D. 1881. 


125. 


For a further cause of action, the said 9 —— all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 19, for the installment of interest 
maturing upon the said bond No. 13, in the first count mentioned, 
on the 15th day of October, A. D. 1881, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1881, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturity 
thereof; and, notwithstanding the said promise so to do, the defendant 
hath neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 7 
per cent. per annum from the 15th day of October, A. D. 1881. 


126. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the - 
coupon or interest warrant 19, for the installment of interest matur- 
ing upon the said bond No. 14, in the first count mentioned, on the 
15th day of October, A. D. 1881, whereby. the said defendant under- 
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took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1881, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay» though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of October, A. D. 1881. 


47 127. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 19, for the installment of interest matur- 
ing upon the said bond No. 15, in the first count mentioned, on the 
15th day of October, A. D. 1881, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of October, A. D. 1881, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count hereof, 
except the number thereof and the date of maturity thereof; and, 
notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of October, A. D. 1881. 


128. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now isthe owner and holder of the 
coupon or interest warrant 19, for the installment of interest matur- 
ing upon the said bond No. 16, in the first count mentioned, on the 
15th day of October, A. D. 1881, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
October, A. D. 1881, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words andi figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 

t the number thereof and the date of maturity thereof; and, not- 
withstanding the said N so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1881. 


129. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
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tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 19, for the installment of interest matur- 
ing upon the said bond No. 17, in the first count mentioned, on the 
15th day of October, A. D. 1881, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of October, A. D. 1881, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached tu the first count hereuf, ex- 
cept the number thereof and the dute of maturity thereof; and, not- 
withstanding the said promise so to do. the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1881. 


48 130. 


For a further cause of action, the said plaintiff all 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 19, for the installment of interest matur- 
ing upon the said bond No. 18, in the first count mentioned, on the 
15th day of October, A. D. 1881, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of October, A. D. 1881, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hervof, ex- 

t the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay ough thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of October, A. D. 1881. 


131. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 


tion by him paid, he became and now is the owner and holder of 


the coupon or interest warrant 19, for the installment of interest 
maturing upon the said bond No. 20, in the first count mentioned, 
Fin day of October, A. D. 1881, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of October, A. D. 1881, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 
thereof; and, notwithstanding the said promise so to do, the defend- 


ant hath neglected and refused to pay, though thereunto requested 


at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
the rate of 7 per cent. per annum from the 15th day of October, 


A. D. 1881. 
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132. 


For a further cause of action, the said Te all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 20, for the installment of interest matur- 
ing upon the said bond No. 2, in the first count mentioned, on the 
15th day of April, A. D. 1882, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th da 
of April, A. D. 1882, the sum of 25 dollars at said bank, whic 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attuched to the first count hereof, 
except the number thereof and the date of maturity thereof; and, not- 
_ withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity thereof. 
Wherefore an action hath accrued to the plaintiff to recover the further 
sum of 25 dollars, with interest at the rate of 7 per cent. per annum 
from the 15th day of April, A. D. 1882. 


49 133. 


For a further cause of action, the said 1 all that after- 
wards, to wit, before the maturity thereof, for a valuable cousidera- 


tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 20, for the installment of interest matur- 
ing upon the said bond No. 4, in the first count mentioned, on the 


15th day of April, A. D. 1882, whereby the said defendant un- 
dertook and N to pay unto the bearer thereof, on the 15th 
day of April, A. D. 1882, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the 9 of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1882. 


134. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 20, for the installment of interest matur- 
ing upon the said bond No. 13, in the first count mentioned, on the 
15th day of April, A. D. 1882, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1882, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected | 
and refused to pay, though thereunto requested at the maturity 
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thereof. Whereforean action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1882. 


135. 


For a farther cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 20, for the installment of interest 
maturing upon the said bond No. 14, in the first count mentioned, 
on the 15th day of April, A. D. 1882, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 
day of April, A. D. 1882, the sum of 25 dollars at said bank, which 
said coupon is of like tenor and effect and in like words and figures 
with the coupon, a copy of which is attached to the first count 
hereof, except the number thereof and the date of maturity thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 25 dollars, with interest at the rate of 
7 per cent. per annum from the 15th day of April, A. D. 1882. 


50 136. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturit thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 20, for the installment of interest matur- 
ing upon the said bond No. 15, in the first count mentioned, on the 
15th day of April, A. D. 1882, whereby the suid defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day 
of April, A. D. 1882, the sum of 25 dollars at said bank, which said 
- coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the namber thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action had accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1882. 


137. 


For a further cause of action, the said ore alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 20, for the installment of interest matur- . 
ing upon the said bond No. 16, in the first count mentioned, on the 
15th day of April, A. D. 1882, whereby the said defendant under- 
took and a to pay unto the bearer thereof, on the 15th day of 

April, A. D. 1882, the sum of 25 dollars at said bank, which mid 
coupon is of like tenor and effect and in like words and figures with 
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the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1882. 


138. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
coupon or interest warrant 20, for the installment of interest matur- 
ing upon the said bond No. 17, in the first count mentioned, on tho 
15th day of April, A. D. 1882, whereby the said defendant under- 
took and promised to pay unto the bearer thereof, on the 15th day of 
April, A. p. 1882, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1882. 


51 139. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 20, for the installinent of interest ma- 
turing upon the said bond No. 18, in the first count mentioned, on the 
15th day of April, A. D. 1882, whereby the said defendant under- 
took and — to pay unto the bearer thereof, on the 15th day of 
April, A. D. 1882, the sum of 25 dollars at said bank, which said 
coupon is of like tenor and effect and in like words and figures with 
the coupon, a copy of which is attached to the first count hereof, ex- 
cept the number thereof and the date of maturity thereof; and, not- 
withstanding the said promise so to do, the defendant hath neglected 
and refused to pay, though thereunto requested at the maturity 
thereof. Wherefore an action hath accrued to the plaintiff to recover 
the further sum of 25 dollars, with interest at the rate of 7 per cent. 
per annum from the 15th day of April, A. D. 1882. 


140. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the coupon or interest warrant 20, for the installment of interest 
maturing upon the said bond No. 20, in the first count mentioned, 
on the 15th day of April, A. D. 1882, whereby the said defendant 
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undertook and promised to pay unto the beurer thereof, on the 
15th day of April, A. D. 1882, the sum of 25 dollars at said bank, 
which said coupon is of like tenor and effect and in like words and 
figures with the coupon, a copy of which is attached to the first 
count hereof, except the number thereof and the date of maturit 

thereof; and, notwithstanding the said promise so to do, the defen 

ant hath neglected and refused to pay, though thereunto requested 
at the maturity thereof. Wherefore an action hath accrued to the 
plaintiff to recover the further sum of 25 dollars, with interest at 
og = of 7 per cent. per annum from the 15th-day of April, A. 


141. 


For a ſurther cause of action, the said plaintiff — — that aſter 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, be became and now is the owner and holder of 
for the installment of interest the said bond No. 1, in the first count 
mentioned, made by said defendant, whereby the said defendant 
undertook and promised to pay unto the bearer thereof, on the 15th 


day of April, A. D. 1882, the sum of 500 dollars at said bank, a copy 


of which is attached to the first count hereof; and, notwithstandi 
the said promise so to do, the defendant hath neglected and refused 
to pay, though thereunto requested at the maturity thereof. Where- 
fore an action hath accrued to the plaintiff to recover the further sum 
of 500 dollars, with interest at the rate of 10 per cent. per annum 
from the 15th day of April, A. D. 1882, & 7 % interest on each semi- 
annual installment of interest from its maturity. 


52 142. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid he became and now is the owner and holder of 
the said bond No. 2, in the first count mentioned, made by said de- 
fendant, whereby the said defendant undertook and a to pay 
unto the bearer thereof, on the 15th day of April, A. D. 1882, the sum 
of 500 dollars at said bank, which said bond is of like tenor and 
effect and in like words and figures with the bond, a copy of which 
is attached to the first count hereof, except the number thereof; and, 
notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 500 dollars, with interest at the rate of 
10 per cent. per annum from the 15th day of April, A. D. 1882, & 
7 % interest on each semi-annual installment of interest from its 
maturity. 

143. 


For a further cause of action, the — al that after- 
wards, to wit, befure the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the said bond No. 4, in the first count mentioned, made by the said 
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defendant, whereby the said defendant undertook and promised to 
pay unto the bearer thereof, on the 15th day of April, A. D. 1882, the 
sum of 500 dollars at said bank, which said bond is of like tenor 
and effect and in like words and figures with the bond, a copy of 
which is attached to the first count hereof, except the number thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 500 dollars, with interest at the rate of 
10 per cent. per annum from the 15th day of April, A. D. 1882, & 
7 % interest on each installinent of interest from its maturity. 


144. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of the 
said bond No. 13, in the first count mentioned, made by said de- 
fendant, whereby the said defendant undertook and promised to pay 
unto the bearer thereof, on the 15th day of April, A. D. 1882, the sum 
of 500 dollars at said bank, which said bond is of like tenor and 
effect and in like words and figures with the bond, a copy of which 
is attached to the first count hereof, except the number thereof; and, 
notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 500 dollars, with interest at the rate of 
10 per cent. per annum from the 15th day of * A. D. 1882, & 
7 % interest on each semi-annual installment [of] interest ſrom its 
maturity. 


53 145. 


For a further cause of action, the said 123 all that after- 
wards, to wit, hefore the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the said bond No. 14, in the first count mentioned, made by the said 
defendant, whereby the said defendant undertook and promised to 
pay unto the bearer thereof, on the 15th day of April, A. D. 1882, the 
sum of 500 dollars at said bank, which said bond is of like tenor and 
effect and in like words and figures with the bond, a copy of which 
is attached to the first count hereof, except the number thereof; and, 
notwithstanding the said promise so to do, the defendant hath ne- 
glected and refused to pay, though thereunto requested at the ma- 
turity thereof. Wherefore an action hath accrued to the plaintiff to 
recover the further sum of 500 dollars, with interest at the rate of 10 
per cent. per annum from the 15th day of April, A. D. 1882, & 7 % 
interest on each semi-annual installment of interest after its maturity. 


146. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
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tion by him paid, he became and now is the owner and holder of 
the said bond No. 15, in the first count mentioned, made by its said 
defendant, whereby the said defendant undertook and promised to 
pay unto the bearer thereof, on the 15th day of April, A. D. 1882, 
the sum of 500 dollars at said bank, which said bond is of like tenor 
and effect and in like words and figures with the bond, a copy of 
which is attached to the first count hereof, except the number thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the ma- 
turity thereof. Wherefore an action hath accrued to the pluintiff to 
recover the further sum of 500 dollars, with interest at the rate of 10 
per cent. per annum from the 15th day of April, A. D. 1882, & 7 % 
Interest on each semi-annual installment of interest after its maturity. 


147. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the said bond No. 16, in the first count mentioned, made by said 
defendant, whereby the said defendant undertook and promised to 
pay unto the bearer thereof, on the 15tif day of April, A. D. 1882, 
the sum of 500 dollars at said bank, which said bond is of like 
tenor and effect and in like words and figures with the bond, a copy 
of which is attached to the first count hereof, except the number 
thereof and the date of maturity thereof; und, notwithstanding the 
said promise so to do, the defendant hath neglected and refused to 
pay, though thereunto requested at the maturity thereof. Wherefore 
an action hath accrued to the plaintiff to recover the further sum 
of 500 dollars, with interest at the rate of 10 per cent. per annum 
from the 15th day of April, A. D. 1882, [&] 7 „ interest on each 
semi-annual installment of interest after its maturity. 


54 148. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the said bond No. 17, in the first count mentioned, made by said 
defendant, whereby the said defendant undertook and promised to 
pay unto the bearer thereof, on the 15th day of 4 — A. D. 1882, 
the sum of 500 dollars at said bank, which said bond is of like 
tenor and effect and in like-words and figures with the bond, a copy 
of which is attached to the first count hereof, except the number 
thereof; and, notwithstanding the said promise so to do, the defendant 
hath neglected and refused to pay, — thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 500 dollars, with interest at the rate of 
10 per cent. per annum from the 15th day of April, A. D. 1882, with 
interest at 7 % on each installment of semi-annual interest from its 


maturity. 
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149. 


For a further cause of action, the said plaintiff all that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him paid, he became and now is the owner and holder of 
the said bond No. 18, in the first count mentioned, made by said de- 
fendant, whereby the said defendant undertook and promised to pay 
unto the bearer thereof, on the 15th day of April, A. D. 1882, the 
sum of 600 dollars at said bank, which said bond is of like tenor 
and effect and in like words and figures with the bond, a copy of 
which is attached to the first count hereof, except the number thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Whereforean action hath accrued to the plaintiff 
to recover the further sum of 500 dollars, with interest at the rate of 
10 per cent. per annum from the 15th day of April, A. D. 1882, with 
7 % interest on each installment of semi-annual interest from its ma- 
turity. 


150. 


For a further cause of action, the said plaintiff alleges that after- 
wards, to wit, before the maturity thereof, for a valuable considera- 
tion by him 1 he became and now is the owner and holder of 
the said bond No. 20, in the first count mentioned, made by the de- 
fendant, whereby the said defendant undertook and promised to pay 
unto the bearer thereof, on the 15th day of April, A. D. 1882, the 
sum of 500 dollars at said bank, which said bond is of like tenor 
and effect and in like words and figures with the bond, a copy of 
which is attached to the first count hereof, except the number thereof; 
and, notwithstanding the said promise so to do, the defendant hath 
neglected and refused to pay, though thereunto requested at the 
maturity thereof. Wherefore an action hath accrued to the plaintiff 
to recover the further sum of 500 dollars, with interest at the rate of 
10 per cent. per annum from the 15th day of April, A. D. 1882, & 
7 % interest on each installment of semi-annual interest from its 
maturity. 


55 Wherefore the defendant prays judgment for the sum of 
$12,000 debt and $12,000 damages and costs. 5 
BROWN & ARMSTRONG, 
NFF Atty’s. 


Endorsed: U.S. circuit court, district of Kansas. No. 4421. Moses 
R. Crow vs. The Township of Oxford, Sumner Co., Kansas. Dec- 
laration. Brown & Armstrong, att’ys for pliff, No. 115 Broad way, 
New York city. Filed Nov. 1, 1883. A. S. Thomas, clerk, by Frank 


J. Thomas, deputy. 
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In the Circuit Court of the United States, District of Kansas. 
Moses R. Crow 


v8. 
Tue TownsHip oF Oxrond, Sumn«r County, Kansas. 


The clerk will please issue a summons in debt for $12,000 debt & 
12,000 dam | 
Oct. 29, 83. 
BROWN & ARMSTRONG, 
PUff's A ve. 


Endorsed: No. 4421. U. S. C. C., Kansas. M. R. Crow vs. Oxford 
Township. Precipeforsummons. Filed Nov. 1, 1883. A. S. Thomas, 
clerk, by F. J. Thomas, deputy. Brown & Armstrong, pl'ff's att' ys. 


56 In the Cireuit Court of the United States ſor the District of 
Kansas. 


Mosszs R. Crow 


v8. 
Tue TownsHip or Oxrond, SumNER County, Kansas. 


We enter ourselves security for costs in said case and promise to 
pay all costs which may acerue to the opposite party in this action, 
or to any of the officers of this court; and, in default of payment 
by — gone of any costs ordered or adjudged to be paid by him, 
we hereby agree and stipulate that execution may issue against our 
Property for any costs taxed against him. 

29th day of October, 1883. 
BROWN & ARMSTRONG. 
S. E. BROWN. 


50a [Endorsed:] No. 4421. Moses R. Crow w. Oxford Town- 
ship. Cost bond. Filed Nov. 1, 1883. A. S. Thomas, clerk, 
by Frank J. Thomas, deputy. 


57 Circuit Court of the United States of America. 


District oF Kansas, 88: 


The United States of America to the marshal of the district of Kan- 

sas, Greeting: | 

You are — Psercraye 94 to notify the Township of Oxford, 
Sumner County, Kansas, that it has been sued by Moses R. Crow in 
the circuit court of the United States for the district of Kansas, and 
that unless it answer by the 30th day of November, A. D. 1883, the 
petition of the said Moses R. Crow against it filed in the clerk’s office 
of the said court such petition will be taken as true and judgment 
rendered accordingly 


„ You will make due return of this writ on 
the 10th day of November, A. D. 1883. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Topeka, in said district, 
this 1st day of November, A. D. 1883. 

[SmAL. A. 8. THOMAS, Clerk, 
By FRANK J. THOMAS, Deputy. 
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57a [Endorsed :] No. 4421. Circuit court of the United States, 

district of Kansas. Moses R. Crow vs. The Township of Ox- 
ford, Sumner Co., Kansas. Summons. Issued Nov. 1, 1883; return- 
able Nov. 10, 1883; filed Nov. 9, 1883. A. S. Thomas, clerk, by 
— J. Thomas, deputy. Brown & Armstrong, attorneys for plain- 
tiff. 


Suit brought for the recovery of money. Amount claimed, 


$12,000.00 debt & $12,000.00 dam 
BROWN & ARMSTRONG, 
Attorneys for Plaintiff. 


U. 8. Marshal’s Return. 


District oF Kansas, 88 : 


Received the within writ November the 1st, 1883, and am unable 
to serve same for want of time, and ask for an alias summons in this 
cause of action. 


B. F. SIMPSON, 
U. 8. Marshal, 
By S. P. WADE, Deputy. 


58 Circuit Court of the United States of America. 
District or KANS4AS, 88: 


The United States of America to the marshal of the district of Kan- 
sus, Greeting: 

You are hereby commanded to notify the Township of Oxford, 
Sumner County, Kansas, that it has been sued by Moses R. Crow 
in the circuit court of the United States for the district of Kansas, 
and that unless it answer by the 9th day of December, A. D. 1883, the 
petition of the said Moses R. Crow against it filed in the clerk’s 
office of the said court such petition will be taken as true, and 
judgment rendered accordingly. You will make due return of this 
writ on the 19th day of November, A. D. 1883. 

Witnese the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Topeka, in said district, 
this 9th day of November, A. D. 1883. . 

ELINA A. S. THOMAS, Clerk, 
By FRANK J. THOMAS, Deputy. 


58a [Endorsed :] No. 4421. Circuit court of the United States, 
district of Kansas. Moses R. Crow vs. The Township of Oxford, 
Sumner Co., Kansas. Summons. Issued Nov. 9, 1883; returnable 
Nov. 19, 1883; filed Nov. 16, 1883. A. S. Thomas, clerk, by Frank 
J. Thomas, deputy. Brown & Armstrong, attorneys for plaintiff. 


Suit brought for the recovery of money. Amount claimed, 


$12,000.00 debt & $12,000.00 dam 
BROWN & ARMSTRONG, 


25 

aa 

. 
1 ee 
A | Plainti, 8. 

* 
é 1 5 wey oh . ‘ 
1 “ae 3 K = te ie 
„ a ee 


the district of Kansas begun and held at the city of Leavenworth, in 
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U. 8. Marshal's Return. 


District or Kansas, 88: 


Received the within writ November the 9th, 1883; served this 
writ, at the county of Sumner, State and district of Kansas, on the 
12th day of November, 1883, by delivering, personally, to Jasper 
Summerville, trustee, and to George Honsick, treasurer, and to J. D. 
Russell, clerk of the within-named defendant, the Township of 
Oxford, in Sumner County, Kansas, each a true and certified copy of 
this writ with all the endorsements thereon. 


B. F. SIMPSON, 
: ULS. Marshal, 
| By S. P. WADE, Deputy. 
U · Ae 
10 i cestdeapsincinstakcin weticionit 11 64 
Hotel bill c 
. ae RE 1 00 
1 — ——-—V— 3 00 
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59 Demurrer of the Defendant to the Petition of Plaintiff. 
In the Circuit Court of the United States for the District of Kansas. 
| Mosrs R. Cnow, Plaintiff, 


: v8. 
Tue TownsHiP oF OxFrorp, Sumner County, Kansas, Defendant. 


And now comes the said defendants by its attorney, and demurs 
to the petition of the plaintiff in this cause filed against it, and here 
shows to the court that the matters and allegations in said petition 
contained are not sufficient in law for the suid plaintiff to have or 
maintain his aforesaid action thereof aguinst the defendant, and that 
the defendant is not bound by law to answer the same. 

Wherefore, by reason of the insufficiency of the suid petition in this 
behalf, the said defendant prays judgment, and that the said plain- 
tiff — be barred from having or maintaining his aforesaid action 


thereof against it. 
| J. WADE McDONALD, 
Attorney for Defendant. 


Endorsed: In the circuit court of the United States for the dis- 
trict of Kansas. No. 4421. Moses R. Crow vs. The Township of Ox- 
ford, Sumner County, Kansas. Demurrer by defendant to the peti- 
tion of the plaintiff. Filed Nov. 30,1883. A. S. Thomas, clerk. J. 
Wade McDonald, att’y for defendant. 


60 Untrep States or AMERICA, \ ae 


District of Kansos, 
At a term of the circuit court of the United States of America for 
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60 
said district, on Monday, the second day of June, A. D. 1884, pro- 


ceedings were had and appear of record in words and figures fol- 
lowing, to wit: 


MOSES R. CROW vs. 


Moszes R. Crow 
n. 


v8. 
THE TowNsHIP OF OxForRD. 


Tuurspay, June 5, 1884. 

Now comes said plaintiff, by S. E. Brown, his attorney, and the de- 
fendant, by J. Wade McDonald, its attorney, and defendant's demurrer 
to the petition of the said plaintiff came on to be heard and was 
argued by counsel; upon consideration whereof it is now by the court 
here ordered that said demurrer be, and the same is hereby, sustained. 
And it is further ordered that said plaintiff have 10 days in which 
to file amended petition herein, and defendant 30 days thereafter to 
plead, and action continued. | 


61 In the Circuit Court of the United States, District of Kansas. 


Moses R. Crow 
v8. ö No. 4421. 


THe Towrsnir OF OxFoRD, State or Kansas. 


And now comes the plaintiff herein, and by leave of court first 
had and obtained, amends his petition in this cause by insertin 
therein, after the words “at said bank,” on the 2ist line of tlie 2n 
of said petition, as follows, to wit: | 

Which said bonds were duly issued in pursuance of an election 
duly and legally held therein, to wit, in said township, by the quali- 
fied electors thereof, under and in pursuance of and in full con- 
formity with the act of the Legislature of Kansas, passed March 2nd, 
1872, to authorize counties, cities, and townships to vote such bonds— 
being chapter 68 of the laws of 1872; that said defendant duly sub- 
scribed to the capital stock of the Oxford Bridge 8 aid 
which said election was held—to the full amount of said bonds, to 
wit, $10,000, & took & received said stock and has ever since held and 
owned and voted on the same, and till the 15th day of Oct., 1875, 
paid the interest upon said bonds, & received since April, 1872, the 
income & dividend on said stock arising from the tolls of.said bridge 
until October, 1875, at which time the said bridge was, by a flood, 
er away and wholly destroyed. 

herefore pl ff prays as heretofore. 


B. E. BROWN, Ry Att’y. 
Endorsed: No. 4421. In U. S. circuit court, district of Kansas. 


Moses R. Crow vs. The Township of Oxford, Kansas. Amendment 


to petition. Filed June 9, 1884. A. S. Thomas, clerk, by Frank J. 
Thomas, deputy. 
8. E BROWN, NA: Att'y. 
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62 | Answer. 
In the Circuit Court of the United States for the District of Kansas. 
Moszs R. Crow, Plaintiff, 


| 2 oa 
THE TowNsHIP OF OXFORD, IN THE County oF SuMNER, STATE OF 
Kansas, Defendant. 


And now comes the said defendant, by its attorney, and for answer 
to the amended petition of the plaintiff herein filed against it denies 
each and every allegation in said amended petition contained. 

J. WADE McDONALD, 
Attorney for Defendarit. 


Endorsed: No. 4421. Moses R. Crow ve. The Township of Oxford, 
Sumner County, Kansas. Answer. Filed July 9, 1884. A. 8. 
Thomas, clerk, by Frank J. Thomas, deputy. J. Wade McDonald, 
att’y for defendant. ä 


63 Stipulation Waiving a Jury. 


In the Circuit Court of the United States fir the District of Kansas. 
| M. R. Crow 
: v8. h 4421. 
Tue TownsHIP oF OxForRD. 


The parties to this action hereby waive the intervention of a jury 
and agree that this action may be tried by the court. 
S. E. BROWN, 


4 iti. 
J. WADis MeDO ALD 
Attorney for Defendant. 


Endorsed: No 4421. M. R. Crow vs. The Township of Oxford. 
Stipulation waiving jury. Filed Dec. 4, 1884. A. S. mas, clerk, 
by Frank J. Thomas, deputy. 


64 Stipulation as to Filing Briefs. 
In the Circuit Court of the U. S., District of Kansas. 


Crow vs. Oxrorp TownsHIP. 


It is hereby stipulated and agreed that the plaintiff may have 
sixty days from this date in which to file brief, the defendant thirty 
days thereafter, and — 282 fifteen days thereafter to file reply 
brief to defendant’s bri 

Dec. 9th, 1884. 


S. E BROWN & . 
ROSSINGTON & SMITH 
Attys for PEG. 

J. WADE McDONALD, 
Att'y for 
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Endorsed: No. 4421. Moses R. Crow vs. The Township of Ox- 
ford, Sumner Co., Kans. Stipulation as to filing briefs. Filed Dec. 
9, 1884. A.S. Thomas, clerk, by Frank J. Thomas, deputy. 


65  Unitep States or AMERiIcA, \ on 
. District of Kansas, : 

At a term of the circuit court of the United States of America 
for the district of Kansas, begun and held at the city of Leaven- 
worth, in said district, on Monday, the Ist day of June, A. D. 1885, 
— were had and appear of record in words and figures 
ollowing, to wit: | 


: Moses R. Crow | 
v8. 4421. 
THe TownsHip oF Oxronn, Sumner County, Kansas. 
Monpay, June 1a, 1885. 


This action came on for trial, and the parties hereto, by their at- 
torneys, waived a jury herein by written — —— filed herein, 
and submitted the premises to the court. And thereupon the court, 
having heard the evidence adduced and arguments o counsel, now 
find for the defendant. And thereupon it is by the court here con- 
sidered, ordered, and adjudged that said defendant go hence with- 
out day, and that he have and recover of and from said plaintiff 
his costs in this action expended, and that execution issue therefor. 


66 In the Circuit Court of the United States, District of Kansas. 


St ea N 4421. 
Tue TownsHip or Oxrorp, SuMNER Co. Term No. 345. 


Now comes the plaintiff and moves the court to set aside the de- 
cision and findings herein and for a new trial, for that— 

Ist. The court erred in receiving and admitting, on behalf of the 
defendant, incompetent, immaterial, and irrelevant testimony. 

2nd. The court erred in rejecting competent, material, and rele- 
vant testimony offered on the part of the plaintiff. 

3d. The decision is not sustained by sufficient evidence. 

4. The decision is contrary to law. 

5th. For errors of law occurring at the trial and excepted to by 
the parties plaintiff at the time. 

S. E. BROWN, 


PUG’s Att'y. 


Endorsed: 345. 4421. U. S. court. M. R. Crow vs. The Town- 
ship of Oxford. Motion for a new trial. Filed June 4, 1885. A. 
S. Thomas, clerk. 


67 Unitep Srarzs or AMERIcA,) _. 
pay ta · 


At a term of the circuit court of the United States of America 
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for the district of Kansas, begun and held at the city of Topeka, in 
said district, on Monday, the 23rd day of November, A. D. 1885, 

roceedings were had and appear of record in words and figures 
ollowing, to wit: 


Mosss R. Crow ey 
aaa 


v8. 
Tue TownsHIP oF Oxronp, SuMNER County, Kansas. 


Tuurspay, January 14, 1886. 


The plaintiff’s motion for a new trial herein came on to be heard 
and was argued by counsel, on consideration whereof the court doth 
overrule said motion. 


68 Findings of Fact and Law. | 
In the Circuit Court of the United States for the District of Kansas. 
Moses R. Crow 


v8. . 4421. 
Tue TownsHip or Oxrorp, Sumner Co., Kansas. 


This cause came on to be heard on the — day of ——, 1884, a 
jury being waived by written stipulation filed herein and the case 
ing tried before the court—Mr. Brown for plaintiff, Mr. McDon- 


ald for defendant—the court finds as follows as to facts: 


I. That the defendant, on the 15th day of April, 1872, made its 
twenty bonds for $500 each, numbered from one to twenty, both in- 
clusive, one of which bonds is as follows, viz: 


No. 1. Unitep States or AMERICA. $500. 
Oxford Township Bridge Bond, County of Sumner, State of Kansas. 


The Township of Oxford, in the County of Sumner and State of 
Kansas, hereby promises to pay to —— ——-, or bearer, the sum of 
five hundred on the 15th day of April, A. D. 1882, with in- 
terest thereon at the rate of ten per cent. per annum, payable semi- 
annually on the 15th day of October and April in each year upon 
the presentation of the coupons therefor hereto attached, rin- 
cipal and interest payable at the American Exchange National Bank, 
in the city of New York. 


Endorsed across the face of said bond are the figures $500. 


This bond is one of an issue of ten thousand dollars made for the 
purpose of aiding in the building of a bridge across the Arkansas 
river at the town of Oxford, in the county of Sumner and State of 

Kansas, and in pursuance of an act of the Legislature of the 

69 State of Kansas entitled “An act authorizing the trustee, 
treasurer, and clerk (or any two of them) of the township of 
Oxford, county of Sumner, and State of Kansas, to subecribe for 
stock in the Oxford Bridge Company to the amount of ten thou- 
sand (10,000) dollars to aid in the construction of a bridge across the 


1 ee re 
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Arkansas river at Oxford, in suid county and State, and to issue 
bonds of said township in payment therefor,” approved Marcli Ist, 
1872, and in pursuance of a vote of the qualified electors of said 
township had at an election held therein on the 8th day of April, 
A. D. 1872, which said election resulted in a majority of 112 in favor 
of issuing said bonds in a total vote of 140. 

The faith of said township and the receipts for tolls of said bridge 
are pledged to the payment of this bond and interest. 

In testimony whereof the township trustee, clerk, and treasurer 
of township have caused this bond to be issued, duly signed, at- 
tested, and countersigned, this 15th day of April, A. D. 1872. 


Countersigned : 
GEORGE T. WALTON, Trustee. 
T. E. CLARK, Treasurer. 
Attest: JoHN H. FOLKS, Clerk. 


And on the same day it made its coupons or interest warrants 
attached to said bonds for the semi-annual interest on the same, one 
of which coupons is as follows: | 


$25.00. OxFoRD ‘l'OwNSHIP. 


On the 15th day of April, 1882, the treasurer of the township of 
Oxford, in the county of Sumner and State of Kansas, will pay to 
bearer the sum of twenty-five dollars at the American 2 
National Bank, in the city of New York, being the semi-annual in- 
terest due on bond No. 1, issued April 15th, A. D. 1872. 20. 

(Signed) GEORGE T. WALTON, Trustee. 
Attest : JOHN H. FOLKS, Clerk. 


The other of said bonds being in all respects the same, except the 

number, and the other of said coupons being of the same 

70 tenor and effect and in all respects the same, except the num- 
bers and date- of rr 

II. That said bonds were made for the purpose of aiding in the 
construction of a bridge across the Arkansas river at the town of Ox- 
ford, in said township. 

III. That said bonds were issued and delivered in payment of stock 
of the corporation which erected said bridge. 

IV. That the plaintiff is the owner and holder of the bonds and 
coupons sued on, to wit, bonds numbers 1, 2, 4, 13, 14, 15, 16, 17, 18, 
20, and coupons attached to euch from coupon 7 to this date, includ- 
ing coupon 7, and that the plaintiff purchased the same before the 
maturity thereof, for value, and is now the owner and holder of said 
bonds and — — and that he made purchase thereof without actual 
notice of any defense to said bonds and coupons, or of any defect or 
infirmity in and about the proceedings of their issuance. 

V. That said bridge was duly erected, and the defendant township 
subscribed for eighty-five shares of the stock thereof of the face value 
of one hundred dollars each, and has ever since been, and now is, 
the owner and holder of said stock. 
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VI. That the defendant township paid interest on said bonds up 
to the 15th day of April, 1877. 

VII. That the defendant township received dividends from its 
stock in said bridge from the month of October; 1872, until the month 
of June, 1876, and that said dividends amounted to about the sum 
of six hundred and fifty dollars per annum. 

VIII. That chapter 158 of the laws of Kansas for 1872, being the 
act referred to on the face of said bonds, was not published, and 
did not take effect until the 21st day of March, 1872. : 

IX. That chapter 68 of the laws of Kansas for 1872 was published 

and took effect on the seventh day of March, 1872. 
71 X. That the following proceedings were had and taken by 
the trustee, treasurer, and clerk of said township on the dates 
hereinafter set forth, as shown by the public records of said town- 


ship, to wit: 
“Marcu 8ru, 1872. 
“Township board met. 
“Present: George T. Walton, trustee, and John H. Folks, clerk. 


“The fact being known to the clerk that an act authorizing a ma- 
jority of the township board to issue bonds for $10,000, and to sub- 
scribe stock in the Oxford Bridge Company uſter giving notice thereof, 
and the voters of Oxford township voting thereon, was passed and 
approved on the Ist day of March, 1872, and believing that — owing 
to the danger of a June freshet, injuring or preventing work and in- 
creasing the cost of said bridge, and believing the law only required 

notice, it was ordered that such notice be given immediately, 


20 da 

which notice was given by written notices posted on Clark’s store or 

the post office at Stanton’s store and at the school-house in Oxford, 

believed to be three of the most public places in the township. 
“GEORGE T. WALTON, Trustee. 
“JOHN H. FOLKS, Clerk. 


“Marcu 24rn, 1872. 


“ At a special meeting of the board of Oxford township, held this 
day—George T. Walton, trustee, and John H. Folks present—a 
copy of the — Commonwealth was presented, in which the law 
relating to the bridge bonds was published, in which it was made 
necessary to give 30 ag ge meg thereon. It was ordered that said 
election be held on the 8th day of April, 1872, and additional notices 
were appended to the original notice posted as above stated, so con- 
tinuing the time until the said 8th day of April. 

“GEORGE T. WALTON, Trustee. 
“JOHN H. FOLKS, Clerk. 


„APRIL. 8ru, 1872. 


“Ata ial election held in pursuance of notices and of the act 
of March Ist, 1872, authorizing the trustee, treasurer, and clerk, 

72 or any two of them, of the township of Oxford, county of Sum- 
ner, and State of Kansas, to subscribe stock in the Oxford 
Bridge wv to the amount of $10,000, to aid in the construc- 
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tion of a — across the Arkansas river at Oxford, in said — 

and State, and to issue bonds of said township in payment thereo 
“GEORGE T. WALTON, 
“EDWARD SLAY, Sn., anp 
“JAMES THOMPSON, Judges. 

“Anp JAMES O’CARPENTER anp 
“W. H. KNAPP, Clerks. 


“Whole number of electors voting, 140; for the bridge and bonds 

126; against the bridge and bonds, 14. Walton to return poll-books. 
| “GEORGE T. WALTON, Trustee. 
“JOHN H. FOLKS, Clerk. : 


“Aprit 10, 1872. 


“At a meeting of the trustee and clerk of Oxford township to take 
‘into consideration of the subscribing of stock in the Oxford Bridge 
Company—present, George T. Walton, trustee, and John H. Folks, 
clerk—it was ordered that the said George T. Walton, trustee, and 
John H. Folks, clerk, do subscribe to the capital stock of the Oxford 
Bridge “sg ae for such amount of capital stock as the ten-thou- 
sand-dollar bonds may purchase, not to be less than eighty-three 
shares of said stock, and the said George T. Walton and John H. 
Folks are further authorized to vote the number of votes said town- 
ship shall be entitled to at any meeting of stockholders of said 
bridge company during their continuance in office, in pursuance of 
law. Also ordered that a copy of said law be sealed in this book. 

: “GEORGE T. WALTON, Trustee. 
“JOHN H. FOLKS, Clerk. 


“ APRIL 12rH, 1872. 


“At a meeting of the board of Oxford township, George T. Walton, 
trustee, T. E. Clark, treasurer, and John H. Folks, clerk, were present, 
and subscribed the said bonds to the Oxford Bridge & Ferry Com- 

ny, and participated in the stockholders’ meeting of suid company 

or and on behalf of the said township, and George T. Walton, F. 
E. Clark, and John H. Folks were elected directors of said Oxford 

Bridge & Ferry Company. Said township board authorized 
73 William J. Hobson to procure the printing of suitable bonds, 

and also authorized said William J. Hobson to contract the 
sale of said bridge bonds at not less than 83 cents and such higher 
amount as he may be able to procure; and it was further agreed by 
said William J. Hobson, in behalf of C. Baker & Co., that if he 
shall not be able to sell said bonds for 83 cents or over, the said C. 
Baker & Co. will take said bonds in payment for the township stock, 


at 83 cents on the dollar, and make a good and sufficient bond to 


Oxford township, conditioned that said company will build said 
bridge, in all respects, in conformity to contract this day si b 
the said C. Baker & Co. and the directors of said Oxford Bridge 
Ferry Company, said bond to be delivered to the township board of 


Oxford township, and the bridge bonds to be delivered to said Wil- 


liam J. Hobson as soon as may be after said bonds are printed. 
| “GEORGE T. WALTON Trustee 


JOHN H. FOLKS, Cleré.” 
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And that the foregoing were all the proceedings ever had or taken 
by and before said to ip board in respect of the issuance of said 
bounds, except as set forth in finding No. 111. 

XI. That on the 8th day of April, 1872, an election was actually 
held in the defendant township upon the question, and with the 
result set forth on the face of the bonds. ) 

XII. That the Oxford Bridge & Ferry Company was, from the 1st 
day of March, 1872, a private corporation duly incorporated and 
organized under the laws of the State of Kansas, with a-capital 
stock of $14,500, for the purpose of erecting and maintaining a 
bridge and ferry for toils across the Arkansas river at the town of 
Oxford, in the county of Sumner and State of Kansas, and that the 
bridge, in aid of the erection whereof said bonds were issued and 
delivered, was kept and maintained by the said Oxford Bridge & 
ae Company as a toll bridge from the time of its completion 
until about the 9th day of June, 1876, when it was entirely destroyed 

and swept away by the waters of the said river. 
74 XIII. That the auditor of the State of Kansas, on the 25th 
day of April, 1872, endorsed on each of said bonds his cer- 
tificate duly signed and attested by his seal of office, as follows, viz: 

I, A. Thoman, auditor of the State of Kansas, do hereby certify 
that this bond has been regularly and legally issued ; that the sig- 
natures thereto are genuine, and that such bond has been duly reg- 
istered in my office in accordance with an act of the Legislature 
entitled “An act to authorize counties, incorporated cities, and mu- 
nicipal townships to issue bonds for the purpose of building bridges, 
aiding in the construction of railroads, and other works of internal 
improvement, and providing for the registration of such bonds, the 
registration of other bonds, and the repealing of all laws in conflict 
therewith,” approved March 2d, 1872. Witness my band and official 
seal this 25 day of April, 1872. 

[Seal of the Auditor of the State.} ä 

A. THOMAN, 

Auditor of the State. 


As matter of law the court finds that the plaintiff is not entitled 
to recover, and orders judgment for the defendant for its custs, to 


which the plaintiff excepts. 
DAVID J. BREWER, 
Ci it 7 ] 


Endorsed: No. 4421. M. R. Crow vs. Oxford T’p. Findings. 
Filed Jan. 13, 1886. A. S. Thomas, clerk. 


75 Know all men by these presents that we, Moses R. Crow, 

as principal, and James K. O. Sherwood and Thomas F. Ward, 
as sureties, are held and firmly bound unto the Township of Oxford, 
Sumner County, Kansas, in the full and just sum of five hundred 
dollars, to be paid to the said Township of Oxford, its certain attor- 
ney, representatives, or assigns; to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors, and adminis- 
trators or assigns, jointly and severally, by these presents. 
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Sealed with our seals and dated this 23d day of “wag 1886. 

Whereas lately at a term of the circuit court of the United States 
of America for the 8th circuit and district of Kansas, in a suit de- 
pending in said court between Moses R. Crow against The Town- 
ship of Oxford, Sumner County, Kansas, jud ent was rendered 
against the said plaintiff, and the said plaintiff having obtained a 
writ of error, and filed a copy thereof in the clerk’s office of suid 
court, to remove the judgment rendered in said suit, and a certain 
citation directed to the said Township of Oxford, citing and admon- 
ishing it to be and appear at a Supreme Court of the United States 
to be holden at W ma the second Monday of October next: 

Now, the condition of the above obligation is such that if the suid 
Moses R. Crow, plaintiff, shall prosecute his writ of error to effect 
and shall answer all costs if he shall fail to make good his plea, then 
the above obligation to be void; else to remain in full force and 
virtue. | : 

In witness whereof we have hereunto set our hands and seals the 

day and year first above written. 
76 MOSES R. CROW, Perf, 
By S. E. BROWN, His Att'y. 
J. K. O. SHERWOOD. II. = 
THOS. F. WARD. L. 8. 


Approved : 
C. G. FOSTER, Judge. 


Endorsed : No. 4421. Moses R. Crow vs. The Township of Oxford, 
Sumner Co., Kansas. Bond. Filed April 27,1886. A. S. Thomas, 
clerk, 75 Frank J. Thomas, 8 
77 No. 4421. Moses R. Crow vs. The Township of Oxford, 
Sumner Co., Kansas. Copy of bond. 


78  Uwirep States o£ America,|\.. 
District of Kansas, 88. 


I, A. 8. Thomas, clerk of the circuit court of the United States of 
America for the district of Kansas, do hereby certify the foregoin 
to be a true, full, and correct copy of the record of all the p - 
ings from the record and papers of said court in the action — Moses 
R. Crow v. The Township of Oxford, Sumner County, Kansas, No. 
4421 in said court. . 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Topeka, in said district of 
Kansas, this 24th day of June, A. D. 1886. 


(The Seal of the Circuit Court of the United States, 
{ District 862. ] } 


of Kansas. 1 
A. S. THOMAS, Clerk. 
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THE TOWNSHIP OF OXFORD, SUMNER o., KANSAS. | 00 
79 The president of the United States to the honorable the 


ne of the circuit court of the United States for the dis- 
trict of Kansas, Greeting: 


Unitep Srates oF AMERICA, 88: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the circuit court before you, be- 
tween Moses R. Crow and The — of Oxford, Sumner County, 
Kansas, a manifest error hath happened, to the great damage of the 
eaid plaintiff, as by his complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and a full and 
8 justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme rt of the 
United States, together with this writ, so that you have the same 
at — sae on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 

cause further to be done therein to correct that error what 
80 ol right and according to the laws and custom of the United 
States should be done. oe 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

N of the United States of America, this 27 day of April, 


[The Seal of the Circuit Court of the United States, 
{ District of Kansas. 1862.) } 


A. 8. THOMAS, 
Clerk of the Oircuit Court of the United States 
for the District of Kansas. 


Allowed : 
C. G. FOSTER, Judge. 


[Endorsed:] No. 4421. Moses R. Crow vs. The Township of Ox- 
ford, Sumner Co., Kansas. Writ of error. Filed April 27, 1886. 
A. 8. Thomas, clerk, by Frank J. Thomas, deputy. 


Endorsed on cover: Kansas C. C. U. S. No. 934. Moses R. Crow, 
laintiff in error, ve. The Township of Oxford, Sumner County, 
Kansas. Filed July 9, 1886. 
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| Attorney for Plaintiff in Error. ...- 
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Hon. J. WADE MoDONALD, 


Supreme Court 


OF THE UNITED STATES. 


- Moszs R. Crow, 
Plain in Error. -; 
on Oct. Turm 1886. 
! No. 984. 
Tus Townentr or Oxrorp, 


Defendant in Error. 


ERROR TO THE OIROUIT COURT OF THE 
UNITED STATES, DISTRICT OF KANSAS. 


Barer von Pram m Esnon. 


STATEMENT. 


The action was brought to recover the amount of ten 
bonds of $500 each, made by the defendant, and one 
handred and forty coupons attached to said bonds of $35 
cach, in all the sam of $8,500 with interest on each of 
said bonds and coupons from its maturity. 

A trial by jary was waived and the cause was tried by 
the Court which found as follows (transcript pp. 68—67). 


Findings of Fact and Law. 


IN THE OIROCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF KANSAS. 


Moers R. Onow 


ro No. 4421. 
Tun Townssie or Oxrorp, Sumner 
Oo., Kansas. : 


This cause came on to be heard on the — day of —— 
1884, a jury being waived by written stipulation filed 
herein and the case being tried before the court—Mr. 
Brown for plaintiff, Mr. McDonald for defendant—the 
court finds as follows as to facts: 


I. That the defendant, on the 15th day of April, 
1872, made its twenty bonds for $500 each, numbered 
from one to twenty, both inclusive, one of which bonds 


is as follows, viz.: 


No. 1. Usrrep Srates or Amenrtoa. $500. 
Oord Township Bridge Bond, County of Sumner, 
State of Kansas. 


The Township of Oxford, in the County of Sumner 
and State of Kansas, hereby promises to pay to . 
or bearer, the sum of five hundred dollars on the 15th 
day of April, A. D. 1882, with interest thereon at the 
rate of ten per cent. per annum, payable semi-annually 
on the 15th day of October and April in each year upon 
presentation of the coupons therefor hereto attached, 
both principal and interest payable at the American 
Exchange National Bank, in the City of New York. 


Endorsed across the face of said bonds are the figures 
9500. 


* 
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This bond is one of an issue of ten thousand dollars 
made for the purpose of aiding in the building of a 
bridge acroes the Arkansas river at the town of 
Oxford, in the Oounty of Sumner and State of 
Kaneas, and in pursuance of an act of the Legislature 
of the State of Kansas entitled, An act authorizing the 
trustee, treasurer and clerk (or any two of them) of the 
township of Oxford, county of Samner and State 
of Kansas, to rubecribe for stock in the Oxford Bridge 
Company to the amount of ten thousand (10,000) dol- 
lars to aid in the construction of a bridge across the 
Arkansas river at Oxford. in said county and State, and 
to issue bonds of said township in payment therefor,” 
approved March 1, 1872, and in pursuance of a vote of 
the qualified electors of said township had at an election 


held therein on the 8th day of April, A. D. 1873, which 


said election resulted in a majority of 112 in favor of 
issuing said bonds in a total vote of 140. 

The faith of said township and the receipts for tolls of 
said bridge are pledged to the payment of this bond and 
interest. 

In testimony whereof the township trustee, clerk and 
treasurer of township have caused this bond to be issued, 
duly signed, attested and countersigned, this 15th day 
of April, A. D. 1873. 

Countersigned : 

GEORGE T. WALTON, Trustee. 
T. E. CLARK, Treasurer. 
Attest : JOHN H. FOLKS, Clerk. 


And on the same day it made its coupons or interest 
warrants attached to said bonds for the semi-annual in- 
terest on the same, one of which coupons is as follows : 


$25.00. Oxyrorp Tewnsurr. 


On the 15th day of April, 1889, the treasurer of the 
township of Oxford, in the county of Sumner and State 
of Kansas, will pay to bearer the sum of twenty-five 


4 


dollars at the American Exchange N ational Bank, in 
the city of New Tork, being the semi-annual interest 
due on bond No. 1, issued April 15, A. D. 1872. 20. 


(Signed) GEORGE T. WALTON, Trustee. 
Attest: JOHN H. FOLKS, Clerk. 


The other of said bonds being in all respects the 
same, except the number, and the other of the said 
coupons being of the same tenor and effect and in 
all respects the same, except the numbers and date 
of maturity. 


II. That said bonds were made for the purpose of 
aiding in the construction of a bridge across the Arkan- 
sas river at the town of Oxford in said township. 


III. That said bonds were issued and delivered in pay- 
ment of stock of the corporation which erected said 
bridge. 

IV. That the plaintiff is the owner and holder of the 
bonds and coupons sued on, to wit, bonds numbers 1, 2, 
4, 18, 14, 15, 16, 17, 18, 20, and coupons attached to 
each from coupon 7 to this date, including coupon 7, 
and that the plaintiff purchased the same before the ma- 
turity thereof, for value, and is now the owner and 
holder of said bonds and coupuns, and that he made pur- 
chase thereof without actual notice of any defense to 
said bonds and coupons, or of any defect or infirmity in 
and about the proceedings of their issuance. 


V. That said bridge was daly erected, and the de- 
fendant township subecribed for eighty-five shares of the 
stock thereof of the face value of one hundred dollars 
each, and has ever since been, and now is, the owner 
and holder of said stock. 


VI. That the defendant township paid interest on 
said bonds up to the 15th day of April, 1877. 


VII. That the defendant township received dividends 
from its stock in said bridge from the month of October, 
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1872, until the month of June, 1876, and that said 
dividends amounted to about the sum of six hundred and 
fifty dollars per annum. 


VIII, That chapter 158 of the laws of Kansas for 
1872, being the act referred to on the face of said bonds, 
was not published, and did not take effect until the 21st 


day of March, 1872. 


IX. That chapter 68 of the laws of Kansas for 1872 
was published and took effect on the seventh day of 
March, 1872. | 


X. That the following proceedings were had and 
taken by the trustee, treasurer, and clerk of said township 
on the dates hereinafter set forth, as shown by the public 
records of said township, to wit : 


% Maron Sth, 1872. 

** Township board met. 

“Present: George T. Walton, trustee, and John H. 
Folks, Clerk. 


The fact being known to the clerk that an act 
authorizing a majority of the townsbip board to issue 
bonds for $10,000, and to subscribe stock in the Oxford 
Bridge Company after giving notice thereof, and the 
voters of Oxford township voting thereon, was passed 
and approved on the first day of March, 1873, and be- 
lieving that—owing to the danger of a June freshet, 
injuring or preventing work and increasing the cost of 
said bridge, and believing the law only required 20 days’ 
notice, it was ordered that such notice be given im- 
mediately, which notice was given by written notices 
posted on Clark’s store, on the post-office at Stanton’s 
store and at the school-house in Oxford, believed to be 
three of the most public places in the township. 


“GEORGE T. WALTON, 7rustee. 
“JOHN H. FOLKS, Clerk. 


% Maron 24rp, 1872. 


At a special meeting of the board of Oxford town- 
ship, held this day—George T. Walton, trustee, and 
John H. Folks present —a copy of the—Commonwealth 
was presented, in which the law relating to the bridge 
bonds was published, in which it was made necessary to 
give 80 days’ notice thereon. It was ordered that said 
election be held on the 8th day of April, 1872, and ad- 
ditional notices were appended to the original notices 
posted as above stated, so continuing the time until the 
said Sth day of April. 


“GEORGE T. WALTON, Trustee. 
“JOHN H. FOLKS, Clerk. 


“ Arn. Irn, 1873. 


At a special election held in pursuance of notices 
and of the act of March Ist, 1873, authorising the 
trustee, treasurer, and clerk, or any two of them, of 
the township of Oxford, county of Sumner, and State of 
Kansas, to subscribe stock in the Oxford Bridge Com- 
pany to the amount of $10,000, to aid in the construc- 
tion of a bridge acroes the Arkansas River at Oxford, 
in said county and Stute, and to issue bonds of said 
township in payment thereof. 


“GEORGE T. WALTON, 

“ EDWARD SLAY, Sa., axp 

„JAMES THOMPSON, Judges. 
“ Axp JAMES O’CARPENTER amp 

“W. H. KNAPP, Clerks. 


“Whole number of electors voting, 140; for the 
bridge and bonds 126; against the bridge and bonds, 


“GEORGE T. WALTON, Trustas. 
“JOHN H. FOLKS, Clerk. 


„Arn 10rn, 1873. 


“Ata meeting of the trustee and clerk of Oxford 
township to take into consideration of the subscribing 
of stock in the Oxford Bridge Company—present, 
George T. Walton, trustee, and John H. Folks, clerk— 
it was ordered that the said George T. Walton, trustee, 
and John H. Folks, clerk, do subscribe to the capital 
stock of the Oxford Bridge Company for such amount 
of capital stock as the ten-thousand-dollar bonds may 
purchase, not to be less than eighty-three shares of said 
stock, and the said George T. Walton and John H. 
Folks are farther authorized to vote the number of votes 
said township shall be entitled to st any meeting of 
stockholders of said bridge company during their con- 
-tinuance in office, in pursuance of law. Also ordered 
that a copy of said law be sealed in this book. 


“GEORGE T. WALTON, Trustee. 
“JOHN H. FOLKS, Clerk. 


Aran. 191, 1873. 


“At a meeting of the board of Oxford township, 
George T. Walton, trustee, T. E. Clark, treasurer, and 
John H. Folks, clerk, were present, and subscribed the 
said bonds to the Oxford Bridge and Ferry Company, 
and participated in the stockholders’ meeting of said 
company for and on behalf of the said township, and 
George T. Walton, T. E. Clark, and John H. Folks 
were elected ‘directors of said Oxford Bridge & Ferry 
Company. Said township board authorized William J. 
Hobeon, to procure the printing of suitable bonds, and 
also authorised ssid William J. Hobson to contract the 
sale of said bridge bonds at not less than 83 cents and 
auch higher amount as he may be able to procure; and 
it was further agreed by said William J. Hobson, in 
behalf of O. Baker & Co., that if he shall not be able to 
sell said bonds for 83 cents or over, the said O. Baker & 
Co. will take said bonds in payment for the township 


A lg el Vasant 
ee wo 4 
4 


* * . : 8 id 
* 4 - * + +, : * ae ci 8 ä 5 * 7 t 15 * 1 n Spe mtd i Sie 4 ere 2 4 1 
e 8 e ee eee eee e ai: ee eee ee l 2 N 2 N 
n 8 * = a a 5 7 175 * 15 5 111 7 2 Mug Bs 3 Ey 5 : ; 7 * 14 — * ~ * oe ‘ 4 a 
o> mv : iis * 7 8 e 
; a 
; en 


8 


stock, at 83 cents on the dollar, and make a good and 
sufficient bond to Oxford township, conditioned that said 
company will build said bridge, in all respects, in con- 
formity to contract this day signed by the said O. Baker 
& Oo. and the directors of said Oxford Bridge & Ferry 
Company, said bond to be delivered to the township 
board of Oxford township, and the bridge bonds to be 
delivered to said William J. Hobson as soon as may be 
after said bonds are printed. 


“GEORGE T. WALTON, Zrustes. 
“JOHN H. FOLKS, Clerk.” 


And that the foregoing were all the proceedings ever 
had or taken by and before said township board in respect 
of the issuance of said bonds, except as set forth in find- 
ing No. 11. 


XI. That on the Sth day of April, 1872, an election 


* was actually held in the defendant township upon the 


question, and with the result set forth on the face of the 
bonds. 


XII. That the Oxford Bridge & Ferry Company was, 
from the 1st day of March, 1872, a private corporation 
duly incorporated and organized under the laws of the 
State of Kansas, with a capital stock of $14,500, for the 

of erecting and maintaining a bridge and ferry 
for tolls across the Arkansas river at the town of Oxford, 
in the county of Sumner and State of Kansas, and that 
the bridge, in aid of the erection whereof said bonds 
were issued and delivered, was kept and maintained by 
the said Oxford Bridge & Ferry Company asa toll bridge 
from the time of its completion until about the 9th day 
of June, 1876, when it was entirely destroyed and swept 


away by the waters of the said river. 


XIII. That the anditor of the State of Kansas, on 
the 25th day of April, 1872, endorsed on each of 
said bonds his certificate duly signed and attested by his 
seal of office, as follows, viz: 


I, A. Thoman, auditor of the State of Kansas, do 
hereby cortify that this bond has been regularly and 
legally issued ; that the signatures thereto are genuine, 
and that such bond has been duly registered in my office 
in accordance with an act of the Legislature entitled 
An act to authorize counties, incorporated cities, and 
municipal townships to iesue bonds for the purpose of 
building bridges, aiding in the construction of railroads, 
and other works of internal improvement, and providing 
for the registration of such bonds, the registration of 
other bonds, and the repealing of all laws in conflict 
therewith,” approved March 2d, 1872. Witness my 
hand and official seal this 25th day of April, 1873. 

(Seal of the Auditor of State.) 

A. THOMAN, 


Auditor of the State. 


As mattor of law the court finds that the plaintiff is 
not entitled to recover, and orders judgment for the 
defendant for its costs, to which the plaintiff excepts. 


DAVID J. BREWER, 
Circuit Judge. 


The court held upon the findings of facts and 
concluded as matter of law that the plaintiff was net 
entitled to recover, and ordered judgment for the defend- 
ant for its costs, and thereupon judgment was entered 
against the plaintiff for coste—a motion for a new trial 
having firet been filed, argued and over-ruled. The 
plaintiff duly excepted to the conclusion of law and the 
correvtness of that decision is the only contention hero, 
the findings of fact being substantially correct. It is 
not deemed necessary to state the facts here in detail, the 
above quoted findings being all that is cesential to a clear 
understanding of the case. 


10 
ARGUMENT: 


Oertain other coupons from the said issne of bonds, 
were before this Court in McClure ve. Oxford, 94 
U. S. 489, but upon an entirely different state of facts 
and law, and that case, so far from being conclusive here, 
is not to be regarded evon as an authority on the facts 
and statute law as presented in this record and the 
argument. 1 

The basis of the decision in McClure vs. Oxford, supra, 
is that the law mentioned in the bond was not in force 
when the proceedings resulting in the vote and the 
issuance of bunds were begun and hence there was no 
authority of law for the bonds. That act is as follows: 


OHAPTER CLVIII. 


Oxrorp Townsurr— May Sussorise Sroox . 


An act authorizing the trustee, treasurer and clerk (or 
any two of them) of the township of Oxford, County of 
Sumner and State of Kansas, to subscribe for stock in 
the “Oxford Bridge Company,” to the amount of ten 
thousand dollars to aid in the construction of a bridge 
across the Arkaneas River at Oxford, in said County and 
State, and to issue the bonds of said township in pay- 
ment therefor. 


Be it enacted by the Legislature of the State of Kansas: 

Szorion 1.—That the trustee, treasurer and clerk of 
Oxford Township, in the County of Sumner and State 
of Kaneas (or any two of thom) be and they are hereby 
authorized and directed to issue the bonds of said town- 
ship to the amount of ten thousand dollars for the pur - 
pose of aiding in the building and constracting a bridge 
across the Arkansas River at the town of Oxford, in said 
County and State. 


1 — 
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Sro. 2. The bonds herein provided for shall be issued 
in sums not less than five hundred dollars each, payable 
ten years from the date of their issuance, and shall draw 
interest at the rate of ten per cent. per annum, payable 
semi-annually in the City of New York. 

Sro. 8.—That interest coupons shall be attached to 
said bonds and signed by the trustee and attested by the 
clerk of said township. 

Bro. 4.—The said bonds shall contain a statement of 
the purpose for which they were issued, and a reference 
to the act under which they were issued, and the result 
of the vote of the inhabitants of said township on the 
question of the issuance of said bonds. 

Sxc. 5.—Before any of the bonds hereinbefore men- 
tioned shall be issued, the question of issuing said bonds 
shall be submitted to the legal voters of said township 
at an election to be held for that purpose, which said 
election shall be conducted in all respects in conformity 
with the general election laws of this State. The time and 
place of holding said election shall be designated by the 
said trustee, treasurer, and clerk (or any two of them) 
by giving at least thirty days’ notice by posting written or 
printed notices thereof in three of the most public places 
of said township. The ballots to be used at said elec- 
tion shall be written or printed “For the bridge and 


~ bonds,” or Against the bridge and bonds,” and if at 


said election a majority of said votes be for the bridge 
and bonds the said bonds shall be issued and not other- 
wise. 

Szo. 6.—The said township officers shall levy each 
year and cause to be collected as other taxes are collected 
and in the manner provided by an act to authorize 
municipal townships to issue bonds and approved March 
2, A. D. 1870, a sufficient tax to pay the interest on 
said bonds as the same may become due and payable, 
and also a sufficient fand to provide s sinking fund for 
the extinguishment of said debt when it shall become 
due for the final redemption of said bonds, and when 
paid into the proper treasury shall be and remain 3 
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specific fund for such purpose only; which said ſund 
and the accumulations and proceeds thereof shall be in- 
vested, used and applied in the manner hereinbefore 
provided by this act. 
Szo. 7.—- This act shall take effect from and after its 
publication in the Kansas Weekly Commonwealth. 
Approved March 1, 1872. 


I hereby certify that the foregoing is a true and cor- 
rect copy of the original enrolled bill now on file in my 
office, and that the same was published in the Kansas 
Weekly Commonwealth, March 21, 1872. 


W. H. SMALLWOOD, 
Secretary of State. 


This law was passed March 1, 1872, but did not take 
effect till March 21, 1872. It was a special act, as 
appears clearly from its provisions to authorize the 
township of Oxford to issne these bonds. 

On the next day March 2, 1872, tho legislature of 
Kansas passed a general law on the subject of municipal 
aid by counties, cities and townships to various works 
of internal improvement including bridgos, as follows : 


CHAPTER LXVIII. 
Brewer anv Improvement Bonns. 


An act to authorize countice, incorporated cities and 
municipal townships to issue bonds for the purpose of 
building bridges, aiding in the construction of railroads, 
waterpower, or other works of internal improvement, 
and providing for the registration of such bonds, the 
registration of other bonds, and the repealing of all laws 

in conflict therewith. 


Be it enacted by the Legislature of the State of Kansas. 


Szcrion 1. That the board of county commissioners of 
any county, the mayor and common council of any in- 
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corporated city, the trustec, clerk and treasurer of any 
municipal township, in this State, are hereby empowered 
to issue the bonds of such county, city or township, in 
any sum necessary, not greater than ton per cent., inelu- 
sive of all other bonded indebtedness, of the tax- 
able property of such county, city or township, for the 
purpose of building bridges, free or otherwise, or to aid 
in the construction of railroads or water-power by dona- 
tion théretc, or the taking of stock thercin, or for other 
works of internal improvement ; 


Provided, That all counties may issue in addition to 
the amount authcrized by this eection, bonds not to ex- 
ceed cne hundred thousand dollars, and all counties hav- 
ing property of an assessed valuation of three million 
dollars or more, may issuc in addition thereto, two 


hundred thousand dollars. 


Provided further, That under a proposal for aid to 
any railroad, any township having lebs than two hundred 
thousand dollars, taxable property, may issue in addition 
to the ten per cent. authorized in this section, ten per 
oontum of an amount equal to the number of miles of 
railrcad, (agreed under such proposal to be constructed 
within such township), multiplied by six thousand. 

And provided further, That the limit prescribed in 
this section shall not apply and be considered to restrict 
or prevent the issuing of any bonde heretofore voted, or 
vote now pending, in any county or township in this 
State, and which bonds may not have yet been issued, 
but that the limit herein shall only be considered as ap- 
plying orly to the issuing of bonds to be hereafter voted 
under this law. 

Sro. 3.—Such bonds shall bo issued in denominations 
of not less than one hundred dollarz, and shall be pay- 


able at such place in the city of New York, as the 


officers issuing the same may direct, in not less than five 
nor more than thirty years from the date thereof, with 
interest not to exceed ten per centum per annum, all in 
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the discretion of the officers issuing the same, which 
said interest shall be payable semi-annually, at such 
place where the principal sum is made payable, and for 
which said interest, said bonds shall have coupons 
attached; such bonds if issued by a county, shall be 
signed by the chairman of the of the board of county 
commissioners, and attested by the county clerk; if 
issued by a city, shall be signed by the mayor, and 
attested by the city clerk; and if issued by a township, 
shal] be signed by the township trustees, and attested 
by the township clerk. 

Sxzo. 3.— Before any bonds shall be issued, as herein 
provided, the same shall be ordered by a vote of the 
qualified electors of such county, city or township. 

Szc. 4.— When a petition signed by at least one-fifth 
of the voters of any county, incorporated city or muni- 
cipal township, said one-fifth to be determined by a ref- 
erence to the returns of the last preceding general elec- 
tions, shall be presented to the board of county com- 
missioners of such county, the mayor and common 


council of such city, or the trustee, clerk, and treasurer 


of such municipal township, asking that a vote be taken 
upon the question of building a bridge, or in aid of the 
construction of a railroad, or water-power, by donation 
thereto, or by the taking of stock therein, or for other 
works of internal improvement, such officers shall, 
within ten days after the presentation of such petition, 
call an election, to be held within thirty days thereafter, 
in such county, city or township, and shall give notice 
of such election by publication, for at least three consec- 
utive weeks in each newspaper published in such county, 
city or township, if any be published therein, and if 
none be published therein, by posting up written or 
printed notices, in at least five public places in each 
voting precinct in such county, city or township, for at 
least twenty days preceding such election, which notice 
shall set forth the time and place of holding such elec- 
tion, the bridge proposed to be built, and for which 
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bonda are to be voted, or the railroad or water-power, 
in the construction of which it is proposed to sid; 
whether such aid is to be by donation thereto, or the 
taking of stock therein, or other work of internal im- 
provement, and for which bonds are to be voted. Pro- 
vided, That a second special election upon any question 
or proposition under the provisions of this Act may, and 
shall be had upon a petition of two-fifths of the legal 
voters of said county, city, or township, and such ques- 
tion or proposition shall not again be submitted except- 
ing at the Spring or Fall general election and upon the 
petition and notice herein first provided for. 

Szo. 5.—Such elections shall be held at the usual places 
of holding elections in any such county, city or town- 
ship, and shall be conducted by the officers or persons 
provided by law for the holding of elections in any 
- county, city or township in this State, such elections to 
be in all respects governed, and-the result declared, 
according to the rules and regulations provided by law 
for holding elections in any such county, city or town- 
ship. 

Sxo. 6.—The vote at such elections shall be by ballot, 
the tickets having written or printed thereon the words, 
“ for the bridge and bonds,” or “against the bridge and 
bonds,” or “for the railroad donation and bonds,”’ or 
“ against the railroad donation and bonds,” or for the 
railroad stock and bonds,” or “against the railroad 
stock and bonds,” or for or against other works of inter- 
nal improvements as the case may be. 

Szo 7.—All persons qualified voters, at any general 
election held under the laws of this State, shall be en- 
titled to vote at such election. 

Szo. 8.—Whenever any two counties, cities or town- 
ships are separated by a stream of water, which it is de- 
sirable to bridge, such counties, citics or townships, may 
join in the construction of the same, and the officers 
aforesaid of such counties, cities or townships shall deter- 
mine the proportionate share of bonds to be issued 


. 16 


by each, and each county, city or township shall bear 
the same proportionate expense and cost of constructing 
and maintaining said bridge, and, if the same be a toll 
bridge, shall receive the same proportion of tolle 
collected therefrom ; but each county, city or township 
shall vote separately on the issuing of bonds. 

Sro. 9.—If a majority of the votes cast at any such 
election be in favor of the proposition and the issuing of 
bonds, then the officers of such county, city or township, 
if the proposition be for the building of a bridgo or for 
other works of internal improvement, cxcept railroads, 
for which bonds were voted, shall, without delay, give 
notice by publication in some newspaper of general cir- 
enlation, published in the county, fur at least twenty 
days, or, if there be no such newspaper published in 
such county, such notice shall be given by posting 
up written or printed notices for the same length of 
time, in at least three public places in the county, city 
or township wherein such bridge is to be bailt, or other 
work of internal improvement, as aforesaid, is to be con- 
structed, and by giving such other notice as such officers 
may direct, that sealed proposals will be received until 
a certain hour of a day named in such notices, not to ex- 
ceed thirty days thereafter for the building of such 
bridge or the construction of such other work of internal 
improvement, which notices shall set forth the location 
of the proposed bridge, or other work of internal im- 
provement, with such particularity that an inspection of 
the premises may be had without difficulty; proposals 
for the building of any euch bridge, or other work of 
internal improvement, shall be accompanied with com- 
plete plans and specificat‘ons of the same; the price to 
be charged therefor in the bonds of such county, city or 
township at par value, together with a bond or under- 
taking with good and sufficient security in double the 
amount of the proposed cost thereof, conditioned for the 
faithful execution of the work proposed, and the carry- 
ing into effect of any contract made in reference thereto. 
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That if the proposition voted for be to aid in the con- 
struction of a railroad (either by donation thereto or the 
taking of stock therein) or other work of internal im- 
provement, then the proper officers of such county, city 
or township shall at once subscribe upon the books of 
such railroad, specifically setting furth the conditions 
upon which such subs:ription is made, the amount 
of such donation thereto, stock taken therein or bonds 
voted therefor. 

Sro. 10.—The said offivers of any county, city or town- 
ship are hereby fully authorized and empowered to enter 
into any and all contracts necessary to carry into effect 
the provisions of this act. 

Szo. 11.—That if the proposition for which bonds 
were voted be to aid in the construction of a railroad, 
or any bridge or other work of internal improvement, 


either by donation thereto or the taking of stock there- 


in, then upon the subscription being made therefor, as 
hereinbefore provided, the officers of such county, city 
or township (shall thereupon issue the bonds of such 
county, city or township) for the amount of such sub- 
scription, and shall forthwith deliver the same, together 
with the original, or a copy of the subscription, setting 
forth its terms in full to the treasurer of the state, 
which said bonds shall be held by said treasurer of stato 
in escrow until the conditions in the terms of the said 
subseciiption to such railroad or other work of internal 


improvement shall in all things be fully complied with ; 


that upon the conditions of the said subscriptions being 
fully complied with, then the treasurer of state shall 
deliver such bonds to the parties entitled thereto, who 
shal] have the same registered as hereinafter provided : 
Provided, That such bonds shall not bear interest or be 
negotiable until after the delivery and registration 
thereof: And provided further, That in case of a faii- 
ure to comply with the conditions in the terms of such 
subscription, then such bonds aball be by the said 
treasurer of state cancelled, and re. deliverod to the 
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county, city or township issuing the bonds: And pro- 
vided further, That this section shall not apply where 
the people may have named some party as trustee in 
their vote on the proposition, and the contractor may 
thereafter agree to the same. 

uo. 12.—The officers of any county, city, or town- 
ship issuing such bonds shall make registration thereof 
in a beok to be kept for that purpose, showing the date, 
amount, number, maturity, and rate of interest of such 
bonds, and if issued for the building of a bridge, what 
bridge; or if to aid in the constrnction of a railroad or 
other work of internal improvement, of what railroad or 
other work of internal improvement, and whether the 
same be a donation or for stock therein, and shall at the 
time of the issuing of the same, make out and transmit 
to the auditor of state a certified statement of the 
number, amount and character of the bonds so issued, 
to whom issued and fur what purpose, which statement 
shall be attested by the clerk of the county, city, or 
township issuing the same, together with the corporate 
seal of such county, city or township, if any such there be. 

Sxo. 13.—It shall be the duty of the clerk of each 
county, city, or township in this State, within sixty days 
from the taking effect of this Act, and thereafter on the 
first day of January and July of each year, and at such 
other times as the auditor of the state may request, to 
make out, certify and transmit to the auditor of state a 
full and complete statement of the bonded indebtedness 
of every description of such county, city, and township at 
the date of such statement, particularly setting forth the 
nature of such bonds, and for what the same were issued. 
Then the auditor of state upon the receipt of any such 
statement, shall in a book to be by him kept for that 
purpose, make a faithful record of the bonded indebted- 
ness of the several counties, cities, and townships in this 
state, and shall note therein all bonds subsequently 
issued, paid or cancelled, as the same may be reported 
to him as aforesaid. 
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Szo. 14.—Within thirty days after the delivery of 
such bonds the holder thereof shall present the same to 
the auditor of state for registration, and the auditor 
shall, upon being satisfied that such bonds have been 
isened according to the provisions of this act, and that 
the signatures thereto of the officers signing the same 
are genuine, register the same in his office, in a book to 
be kept for that purpose, in the same manner that such 
bonds are registered by the officers issuing the same, and 
shall under his seal of office, certify upon such bonds the 
fact that they have been regularly and legally issued ; 
that the signatures thereto are genuine, and that such 
bonds have been registered in his office according to 
law. for which registration and certificate, the auditor 
shall be entitled to a fee of one dollar for each bond so 
registered, to be paid by the holder thereof. 

Szo. 15.—That the holder of bonds heretofore issued, 
or that may hereafter be issued, in prfrsuance of any con- 
tract heretofore made, under any law of this State, may 
have the benefits of this act by having such bonds regie- 
tered in the office of said auditor of state, as provided 
herein for the registration of bonds (issued) by virtue 
hereof. It shall be the duty of the auditor of state, 
upon the registration of any bonds not issued under the 
provisions of this act, within ten days thereafter, to 
notify the officers issuing the same of such registration, 
which fact shall be entered by such officers in a book 
wherein such record of such bond is kept, and such 
bonds shall thereafter be considered registered bonds. 

Szo. 16.—The auditor of state shall annually, on or 
before the 15th day of August, in each year ascertain 
the amount of interest accrued and tu accrue before the 
tax for the next succeeding year shall be levied and col- 
lected (for the final redemption of the same) upon all 
bonds registered in his office, and shall certify the 
amount thereof to the clerk of the county in which 
such bonds were issued, specifically setting forth the 
amount thus due, and whether from the county, 
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or a particular city or township therein: Provided, 
however, That no tax shal! be levied for the crea- 
tion of a sinking fund until one-half of the time for 
which the bonds were issued has expired. And 
provided further, That this shall not be construed 
as to prevent any county to levy a tax for a sinking 
fund, if the board of county commissioners so desire. 

Szo. 17.—The clerk of any county, upon receiving 

such certified statement from the auditor of state shall 
proceed to ascertain from the assessment roll of the 
county, the amount of taxable property in such county, 
city or township, and what percentage is required to be 
levied thereon to pay the said interest and to create a 
sinking fund in compliance with the certificate of the 
eaid auditor; and when so ascertained shall levy such 
percentage upon the taxable property of auch county, 
city or township, and shall place the same apon the tax 
roll of the county in a separate column or columns, de- 
signating the purpose for which said taxes are levied, 
and the said taxes shall be collected by the county 
treasurer in the same manner that other taxes are col- 
lected. . 
_ Szo. 18.— The county treasurer of each county in 
this State shall, at the time of making his settlement 
with the state treasurer in each year, as may be pro- 
vided by law, pay over to the state treasurer all moneys 
collected under and in pursuance of the provisions of 
this act, and shall take the state treasurer's duplicate 
receipt therefor, one copy of which shall be filed with 
the auditor of state and the other retained by such 
county treasurer. 

Szo. 19.—Upon the receipt of such moneys by the 
state treasurer, he shall, out of the same at once proce d 
to pay off the interest accrued upon such registered 
bonds; that said treasurer shail take up the coupons for 
all interest thus paid, which coupons shall be filed with 
and cancelled by the auditor of the state, and the andi- 
tor’s receipt taken therefor, and retained by said treas- 
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urer; and the moneys thus collected and remaining in 
the hands of the said state treasurer, after the payment 
of the said interest, as herein provided, except a safii- 
cient amount to pay the accruing interest upon such 
bonds for the current year shall be retained as a sinking 
fund for the final redemption of such bonds and shall be 
by the said state treasurer at once invested as follows, to 
wit: Nr In redeeming the bonds of the county, 
city, or township issuing the same. Sccond—In the 
bonds of the state of Kansas. Zhird—In the bonds of 
the United States. Provided, That the bonds thus pur- 
chased shall in all cases be purchased at the lowest mar- 
ket price. Provided, however, That no tax shall be 
levied for the creation of a sinking fund until one- 
halt of the time for which the bonds were issued has 
expired. 

' 8x0. 20.—The State shall be deemed the custodian 
only of the taxes so collected and credited to such 
county, city or township, and shall not be deemed in 
any manner liable on account of any such bond; but 
the tax and funds 80 collected, shall be deemed pledged 
and appropriated to the payment of the interest and 
principal of the registered bonds herein provided for, 
until fally satisfied, and the state treasurer shall be liable 
on his official bond for the faithfal disbursement of all 
moneys 80 collected or reccived by him. 

Sud. 31.—That when any registered bonds shall mature, 
the same shall be paid off by the state treasurer out of 
any money in his hands or under his control for that 
purpose, and when so paid the same shall he endorsed by 
the state treasurer on the face thereof in red ink, 
“ Cancelled,” together with the date of such payment 
and thereupon be filed with the auditor of state who 
shall enter satisfaction of such bonds in therecord where 
the same are registered. 

Suc. 29.—The treasurer and auditor of the State shall 
annually on the thirteenth day of November of each 
year publish a detailed statement of the business trans- 


acted by them during the preceding year under the pro- 
visions of this act. 

Sxo. 23.—All laws or parte of laws of this State in- 
consistent with the provisions of this act, are hereby re- 
pealed. 

Szo. 24.—This set shall take effect and be in force 


from and after its publication in the Kansess Weekly 


Ocmmonwealth. 
Approved March 2, 1772. 


I hereby certify that the foregoing is a true and correet 
copy of the original enrclled bill now on file in my 
office, and that the same was published in the Kansas 


Weekly Commonwealth, March 7, 1873. 
W. H. SMALLWOOD, 
Secretary of State. 


This law as is seen from this certificate appended and 
findings of fact (Trans. p. 65) took effect March 7, 1873, 
just one day before the proceedings to call the election 
to vote on the question of issning these bonds were 
begun. So there was ample legislative authority for 
the submission, the vote, and the tesuance of the bonde, 
their registration, and for every step and proceeding 
taken and had in connection therewith: And that 
power is all that is essential, will be shown by the 
authorities cited hereafter, under another head: Wow 
it is sought to show that McClure vs. Oxford does not 
and cannot control the case. 

The writer has carefully examined and read the record 
arguments of counsel on both sides and the decision in 
McOlure vs. Oxford, and no where is there the slightest 
allusion to the act of March 2, 1872. Of courte we 
concede this court and the court below take judicial 
notice of the statute law of every State in the Union; 
but such laws must be brought to the attention of the 
court by counsel, for the fact of the existence of this or 
that statute may not be known to this court; indeed it 


would be beyend human power to know the infinite 
statutes of all the States ; omniscience alone could take 
cognizance of them all. It is clear that this court in 
McOlare vs. Oxford did not pass upon the Act of March 
2d, or decide the case with any reference to that Act, 
for the case is decided on the simple ground that the 
Act of March Ist, not being a law, there was no power 
or authority and hence the bonds fell. 


It may be contended that as the bonds refer to the 
Act of March 1st, 1873, by title and date, there is some 
mysterious application of the doctrine of est o ppol to be 
made that will defeat a recovery. There are several 


. sufficient answers to such a proposition. 


(a) An estoppel is a matter of fact and not of law; sup- 
pose the bond to refer to an Act that never had any 
existence whatever, not even an inchoate existence 
like the Act under consideration, inchoate as to the 
acts attempted to be done under it, would any ono 
be bound by it, either the plaintiff or the defend- 
ant? Bat if either were bound then both were 
bound, for the estoppel must be mutual. In that 
case if the plaintiff here is held bound by the recital 
of the Act of March Ist, a recital that there is 
such a law, when it was not a law, then the defend- 
ant is also bound. 


There is no law requiring any mention of the Act 
under which the bonds were issued, and the mention of 
the Act is therefore superfluous and may be rejected as 
surplusage. 

Undoubtedly the plaintiff like the rest of mankind is 
bound to know the laws of Kansas. It is as though he 
had read them. But surely he is in no worse plight 
now than if he had read them. If he had read them 


he could say and reascn thus: The Act of March Ist, 
is not a law, never was a law at the time, but I find: the 
very next day a law, conferring the precise power in full 
force and effect, and the highest court in the land hav- 
ing held that I need only look to the power I will buy 
these bonds.” I do not say this is the course of reason- 
ing adopted by every buyer of bonds but it is one he 
has the right to adopt; of course, as matter of fact when 
they are on the market in New York with the auditor’s 
certificate they are taken as valid bonds. 

Suppose the Act of March Ist, had never been pub- 
lished in the Commonwealth, and never become a 
law would this court with the Act of March 2d, star- 
ing it in the face conferring the power to do the thing 
that was done declare the bonds void? But the Act of 
March Ist, was not a law so far as this is concerned, it 
was 80 to speak a non-law.” 


G.) However, this may be the reference to an Act in the 
bond is no part of the obligation of the bond. It is 
a perfect and complete promise to pay if it admits 
a debt, and undertakes to pay it and is duly ex- 
ecuted. The long series of decisions of this court 
on the subject of estoppel by recital in bonds so 
familiar to the court and to every lawyer convers- 
ant with litigation over municipal bonds that it is 
needless to cite them, all refer to recitals of facts; 
recitals in such forms as these. 


“In pursuance ofa vote duly held” or “in conform- 
ity with a vote of the qualified electors at an election 
duly held,” and analogous forms. 


(c.) But the maxim falea demonstratio non nocet, clearly 
appplies, and the question is put at rest by the de- 
cision in the Circuit and in this Oourt. 


In Burr ve, Chariton 2d, McOrary 603, it was held: 


1. Where the charter of a railroad company authorised it 
to receive subscriptions to its stock from a county without a 
vote of the people, Reid, that a prior special act of the legis- 
lature requiring a vote of the taxpayers as a condition prece- 
dent to such subscription, did not affect the validity of 
bonds in the hands of innocent purchasers, 


INNOCENT HOLDERS OF MUNICIPAL Bonns. 


2. The bonds having passed into the hands of innocent 
holders, it is enough if the power to issue them existed either 
under the charter or special act. The question whether the 
statate has been complied with is for the authorities of the 
county to determine. 


Henderson & Shields, for plaintiff. 
C. W. Ben and C. L. Dobson, for defendant. 


 “Kerxry, District Judge The legislature of Mic- 
souri on the 20th day of Februrry, 1865, granted a 
charter to the Mississipi Railroad Company, to which 
defendant county in 1869 issued bonds in payment of a 
subscription of stock made thereto. This suit is brought 
on due and unpaid coupons of said bonds. The bonds 
issued are made payable to said railroad company or 
bearer. It appears that at the time of granting the 
charter and at the time of issuing the bonds there 
existed a special act applicable to the defendant county 
providing that whenever the county of Chariton 
wishes to subecribe to the capital stock of any railroad 
company, the county court shall cause an election to be 
held, and if a majority of all the resident taxpayers of 
said county shall vote for the subscription, the county 
court shall subscribe. The county court is prohibited 
by the act from taking stock unless the subscription was 
voted for by a majority of all the resident taxpayers. 
“It is claimed that because the proceedings which led 
to the subscription and issuing of the bonds were not 
had under this special act, but under the provisions of 
the charter the bonds are therefore void for want of 
power in the county court to make the subecriptions and 


issue the bonds. The bonds on their face recite that 
they were issued under the suthority conferred by the 
charter of the company. The question whether this 
special act of March 12, 1859, relating to defendant 
county, was in force at the time of the issuing of the 
bonds, I shall not stop to discuss, holding that even if 
it was in force it does not affect the legality of these 
bonds. The charter of the Mississippi Railroad Com- 
pany granted to it the privilege to obtain county subscrip- 
tions and the defendant county could avail itself of the 
opportunity to subscribe either under this power or the 
power granted by the special act, assuming that the latter 
was in force. It can ecarcely be doubted that the legis 
lature of Missouri had the power to except this railroad 
company out of any limitation which might have existed 
by virtue of the special act. Aside from all this it has 
been held that the issuing of the bonds raises the presum- 
ption that all preliminaries inclading the election required 
have been complied with and a dona fide hulder is not 
bound to look beyond the question of power. City of 
Lewington ve. Butler, 14 Wall 288, Flagg us. Palmyra, 33 
Mo, 440.1 There is an abundance of power as claimed 
by either party to issue bonds. The recital in the bonds 
that they were issued under authority granted by the 
charter might be erroneous, yet of the special act author- 
ized the issuing of them, that ts sufficient. The question 
is did power exist. Whether the source thereof was cor- 
rectly pointed out can make no difference. But it is 
said that the provisions of the special act define who 
shall vote and that these have not been complied with. 
The answer is that the tribunal, the county court, was 
by law made the judge of such matters, and when they 
issued the bonds innocent holders had a right to presume 
that all {preliminary requirements had been complied 
with. The objections urged against the validity of the 
bonds are not that there was no power to issue them, but 
that no power existed under the charter because the 
special act limits the power there granted. The defend- 
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ant county urging this objection can only eee 
assumption that the special act is in force. o, there 

existed power to issue the bonds, and the same having 
been issued the law will attribute the exercise of the 
authority to the true source in the furtherance of justice 
and good faith. Eight years of interest have been paid 
on these bonds, thus affirming their validity and curing 
irregularities so far as such acts tend in that direction. 
The law of the case arising upon the facts is with the 


plaintiff and jadgment accordingly.” 


Aleo in Johnson us. January, (94 U. S. 202) it was 
held: 


1. Where county bonds recite that they were issued in 
conformity to law as between the county and a bona Ade 
C 
can be raised. oe 

2. Taking and holding the certificate of stock and issuing 
and delivering the bonds and paying the interest for a time 
cured the defect as to the order for an election if such existed. 


“Me. Juerron Swarne delivered the opinion of the 
court. 

“ This is an action brought to recover the amount of 
certain coupons taken from the bonds issued by the 
plaintiff in error to the St. Lonis, Lawrence and Denver 
Railroad Company of which bonds the defendant in 
error was the holder. 

“ By consent of the parties the case was tried by the 
court without a jury. The court found the facts and 
gave judgment for the defendant in error. The plain- 
tiff in error thereupon brought the case to this court for 
review. 

“There is no dispute between the parties as to the 
leading facts of the controversy. The proper suthor- 
ities submitted the question to the electors of the 
county whether the county should subscribe for $100,- 
000 of the stock of the company to be paid for by issuing 
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its bonds to that amount. The election was ordered on 
the 25th of January, 1869, and took place on the 6th 
of April, 1869. The proposition was sanctioned by a 
majority of more than two to one. The bonds were 
thereafter executed and deposited as escrows. On 
the Lad of May, 1871, the commissioners made an order 
that they should be delivered and they were delivered 
accordingly. A certificate of stock was issued and de- 
livered by the company and is still held by the county. 
It has never been surrendered nor offered to be sur- 
rendered. The bonds were signed by the chairman and 
clerk of the board of commissioners and attested by the 
county treasurer. There was in each one a recital. 


‘ That this bond is executed and issued by virtue of and 


in accordance with an Act of the Legislature of Kansas 
entitled: ‘An Act to authorize counties and cities to 
issue bonds to Railroad Companies and is in pur- 
suance of and in accordance with the vote of a majority 
of the qualified electors of the county of Johnson, at a 
regular election held on the 6th day of April, 1869.” 
Each bore also the following indoresment.” 

I. A. Thoman, auditor of the State of Kansas, do 
hereby certify that this bond has been regularly and 
legally issued, that the signatures thereto are genuine 
and that the bond has been duly registered in my office, 
in accordance with an act of the legislature, entitled 
An act to authorize Counties, Incorporated Cities and 
Municipal Townships to issue Bonds for the purpose of 
building Bridges, aiding in the construction of Railroads 
or other works of internal improvements and providing 
for the Registration of such Bonds and the Repealing 
of all Laws in conflict therewith,’ approved March 2, 
1872, witness my hand and official seal this 21st day of 
March, 1873. 

“The certificate is authenticated by the official signa- 
ture and seal of the auditor. 

“The road was finished and has since been in opera- 
tion. 


—— 
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“ The county and its inhabitants are in the enjoyment 
of the benefits arising from it. 

There is no imputation of any taint of fraud upon 
either side. 

“The county authorities paid the interest upon the 
bonds for a time. 

“The county has received what it contracted to receive 
and has paid what it contracted to pay. 

“The plaintiff in the suit is the bona fide holder of 
the bonds. | 

“A case of stronger equity can hardly exist. 

“Several objections have been taken to the validity 
of the bonds. They have been elaborately and ably 
argued upon both sides. The view which we take of the 
controversy renders it neceasary to advert to one of 
the objections and to that one briefly. Our judgment 
will be placed upon a different ground. 

“The Act mentioned in the recital in the bond was 
erroneously referred to. That act does not affect the 
case and may be laid out of view. The act of 
February 25, 1869, was in force when the order for the 
election was made. It gave ample authority for making 
the order and for all that was subsequently done. It is 
insisted that this act was repealed by the act of February 
27, 1869. That the order for the election fell within 
the act repealed, and that consequently the clection was 
held without any legal authority. Such repeal so far as 
as regards the authority to make the order and the con- 
tinuing efficacy of the order, is strenuously controverted 
upon the other side. 

“Whatever may be the fact, we are satisfied that 
after the passage of the act of 1869, all the proceedings 
were in substantial conformity to its requirements. It 
was in force before the election was held and until after 
the bonds were issued and delivered. 

“ This act like the act of 1868 authorized the commis- 
soners to issue the bonds when the requirements of the 
law had been complied with. They were thus consti- 


30 


tuted a tribunal for the adjustment of all questions 
touching the subject. They were clothed with the power 
and charged with the duty to decide them. No appeal 
or review was provided for. Their issuing the bonds 
was the reflex and embodiment of their judgment that 
it was proper to do so. It implies a prior determination 
to that effect. The fact carries with it this presumption. 
In their recital the bonds say they were issued in conform- 
ity to law and in pursuance of the election held on the 6th 
of April, 1869. It is true they refer to the wrong 
statute, but Fulaa demonstratio non nocet. The bad 
here does not hurt the good. The act of the commie- 
sioners was the act of the county and the county is con- 
clusively bound by what they have done. As between 
the county and a bona fide holder no question involving 
the infirmity of the securities can be raised. 

The principle of estoppel applies and it precludes 
the obligor from interposing such a defense. 

Whether the certificate of the auditor of the state 
indorsed on the bonds has or has not the same effect is a 
point not necessary in this ease to be considered. Taking 
and holding the certificate of ‘stock, issuing and deliver- 
ing the bonds, and paying the interest for a time cured 
the defect as to the order for an election, if any sueh 
existed. Under the circumstances a bona fide taker had a 
right to presume that everything had been properly done 
which was necessary to the validity of the bonds. When 
this suit was instituted the objections which have been 
made were too late. 

“ The views we have expressed have been repeatedly 
sustained by the adjudications of this court. Supervisers 
vs. Schenck, 5 Wall, 772. (72 U. S., XVIII 556) ; Olcott 
vs. Supervisors, 16 Wall, 698, (88 U. 8. XII 889); 
Lexington vs. Butler, 14 Wall, 288, (81 U. S. XX 800); 
Pendleton Co. vs. Amy, 18 Wall, 298, (80 U. 8. XX, 
579); Meyer vs. Muscatine, 1 Wall, 385, (68 U. 8. XVII, 
564); Knox Co. vs. Aspenwall, 21 How., 544, (62 U. 8. 


XVI, 310); Lynde vs. Winnebago Co., 16 Wall, 6, (83 
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U. S. XXI, 272); Township of St. Joseph ve. Roger, 16 
Wall, 644, (83 U. S. XXI, 328); Pine Grove ve. Talcott, - 
19 Wall, 666, (86 U. S. XXII, 227). 

“We refer especially to the closing part of the opinion 
in the case last mentioned. 


But County of Anderson vs. Beall, is conclusive (5 8. 
O. Rep., 483 118 U. S. 237). Court says: 


Bonds issued by Anderson county in Kansas, under legisla- 
tive authority and in payment of its subscription to the stock 
of a railroad company, after the majority of the voters of the 
county had, at an election, voted in favor of subscribing for 
the stock and issuing the bonds, recited, on their face, the 
wrong statute, but also stated that they were issued in pur- 
suance to the vote of the electors of Anderson county, of 
September 18, 1860." The statute in force required that at 
least 80 days notice of the election should be given, and made 
it the duty of the board of county commissiqners to subscribe 
for the stock and issue the bonds, after such assent of the 
majority of the voters had been given. In asuit against the 
board on coupons due on the bonds, brought by a bona fide 
holder of them, it appeared by record evidence that the board 
made an order for the election 88 days before it was to be 
held, and had canvassed the returns and certified that there 
was a majority of voters in favor of the proposition, and had 
made such vote the basis of their action in subscribing for the 
stock and issuing the bonds to the company ; and the court 
directed the jury to find a verdict for the plaintiff. Held : (1) 
The statement in the bonds, as to the vote, was equivalent to 
a statement that the vote was one lawful and regular in form, 
and such as the law then in force required, as to prior notice ; 
(2) as respected the plaintiff, evidence by the defendant to 
show less than 30 days’ notice of the election could not avail : 
(3) the case was within the decision in Town of Coloma ve. 
Eaves, 93 U. S., 464; (4) the rights of the plaintiff were not 
affected,by any dealing by the board with the stock subscribed 
for ; O the issue or use of the bonds not having been enjoined, 
for two years and a half between the day of election and the 
time the company parted with the bonds for value, and the 
county having for 10 years paid the interest annually on the 
bonds, it was estopped, as against the plaintiff, from defend- 
ing, on the ground of a want of proper notice of the election ; 
(6) as the bill of exceptions contained all the evidence, and the 
defendant did not ask to go to the jury on any question of 


fact, and the questions were wholly questions of law and a 
verdict for the defendant would have been set aside, it was 
proper to direct a verdict for the plaintiff. 


“# # It is very clear that there was legislative 
authority, under the Act of 1869, for the issuing of the 
bonds in question. There was an election and the 
requisite majority of those who voted assented to the 
proposition for the subscription to the stock and the 
issue of the bonds, and the subscription was made by 
the proper officers, and they issued the bonds, and when 
it was certified to them that the road was completed to 
Garnett, they authorized the bonds to be delivered to 
the company, and the bonds were delivered in payment 
for the subscription and for the stock agreed to be taken. 
The only question made is as to the notice of the election. 

It is contended that the recital in the bonds, that it is 
iesued under the provisions of the Act of 1866 is a re- 
eital that only 20 days’ notice of the election was given. 
But the meaning of the Act of 1866 was that at least 
20 days’ notice should be given, and even if the recital 
amounted to a statement that the notice prescribed by that 
Act had been given, it would not necessarily mean that 
exactly 20 days’ notice or only 20 days’ notice had been 
given. In the case of McClure vs. township of Oxford, 94 
U. S. 429, cited by the defendant, the bonds were issued 
under an act which took effect only 18 days before the 
election was held, and, as the Act reqnired 30 days’ no- 
tice of the election, it was held that the face of the 
bonds, with the Act recited in it showed that the statute 
had not been complied with, Wherever the want of 
legislative authority appears by the face of the bonds 
taken in connection with the Act which the bond men- 
tions, every taker of the bonds has notice of the want of 
power. But no such case is here presented. The bonds 
recites the wrong Act, but if that part of the recital be 
rejected, there remains the statement that the bond ‘is 
executed and issued in pursuance to the vote of the elec- 
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tors of Anderson county, of September 13, 1869.’ The 
Act of 1869 provides that when the assent of a majority 
of those voting at the election is given to the subscrip- 
tion to the stock, the county commissioners shall make 
the subscription, and shall pay for it, and for the stock 
thereby agreed to be taken, by issuing to the company 
the bonds of the county. 

“The provision of section 51 is that when such assent 
shall have been given,’ it shall be the duty of the county 
commissioners to make the subscription. What is tho 
meaning of the words ‘such assent?’ They mean the 
assent of the prescribed majority, as the result of an 
election held in pursuance of such notice as the Act 
prescribes. 

“The. county commissioners were the persons auth- 
orized by the Act to ascertain and determine whether 
‘such assent had been given, and necessarily so, because 
on the ascertainment by them of the fact of such assent, 
they were charged with the duty — that is the language 
of making the subscription, and the duty of issuing the 
bonds. They were equally charged with the duty of 
ascertaining the fact of the assent. The record evidence 
of their proceeding shows that their order for the election 
was made 33 days before the election was to be held; 
that they met ‘ pursuant to law for the purpose of can- 
vassing returns of the election,’ that they discharged 
that duty and cortified that there was a majority of votes 
in favor of the proposition; that in November, 1869, 
they resolved that, ‘in aecurdance with the vote hereto- 
fore had and taken ef the electors of said county to 
that effect,’ they subscribed for the stock; and that in 
July, 1870, in ,their order authorizing the bonds to be 
delivered by Joy to the company, they recited that the 
bonds were issued ‘according to the provisions of the 

vote of the electors of said county. In view of all 
thie, the statement by the commissionere in the bond, 
that it is issued in ‘pursuance to the vote of the electors 
of Anderson county, of September 13, 1869,’ is equiva- 
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lent to a statement that ‘the vote’ was a vote lawful and 
regular in form, and such as the law then in force re- 
quired in respect to prior notice. The case is, therefore, 
brought within the cases of which there is a long line in 
thie court, lustrated by town of Coloma vs. Eaves, 92 U. 
& 484, 401, and which hold; in the language of that case, + 
that where legislative authority has been given to a mu- n 
nioipalitꝭ or to its officers to subscribe for the stock of a : 
raid company, and to issue municipal bonds in pay- 
ment, but only. on some precedent condition, such as a | 
popular vote, favoring the subscription and where | 


power to decide whether the condition precedent has been 

iad with, their recital that it hae been, made in the 
bonds issued by them and held by a bona fide purchaser, | 
is conclusive of the facts, and binding upon the munict- 
pality; for the recital is itself a decision of the facts 
by the appointed tribunals. This doctrine is adhered | 
to by this court. 1 


Diwon Co. vs. Field, 111 U. &. 88, 98, 94; 
S. C. 4 Sup. Ct. Rep. 316. 


“In the present case there was nothing shown to rebut 
the presumption arising from the production of the 
coupons, that the plaintiff was prima facie the holder of 
them for value. The defendant did not show any want, 
or failure, or iilegality of consideration. By the passage 
of the first resolution of November 5, 1869, the board 
thereby subscribed for the stock. The transactions bo- 
tween the board on the one side, and Mr. Joy, as presi- 
dent of the company, and the company, on the other 
side, before and at the time the bonds were finally de- 
livered to the company, were an acceptance of the sub- 
scription. The statute (section 53) provided that, on the 


making of the subscription, the bonds should be issued 
to the company to pay for the subscription and for the 


stock agreed to be taken. When the bonds were deliv- 
ered to the company the transaction was complete, and 
the bonds, as they afterwards passed to bona fide hold- 
ers, passed free from any impairment by reason of any 
dealing by the board with the stock subscribed for, to 
which the county became entitled by the issuing and 
delivering the bonds. The board may have committed 
an improper act in parting with the stock, but that is no 
concern of a bona fide holder of the bonds or coupons. 

It te further to be said that ¢f there was in fact any 
want of proper notice of the election, the omission was 
only an trregularity in the exercise of an express power 
to du the bonds—an irregularity in reepect to a step 
Forming part of preliminary conditions, and that the 
Failure of the municipality and of the taw-payere to 
eon the issue or use of the bonds, during the long 
ee 

until the bonds were regisicred in March, 1873, when 
they still belonged to and were in the hands of the com- 
pany, coupled with the annual payment by the county, 
For ten years, of the interest on the bonds are sufficient 
grounds for holding that the municipality te estopped 
from defending on the yround of such non-compliance 
with a condition precedent as is set up in thie case, after 
the bonds have been negotiated for value by the com- 
pany. The record of the proceeding of the board 
shows that a tax was levied to pay the interest which 
fell due January 1, 1871, while the company still held 
the bonds. 

If there is no legislative authority or power given to 
a municipality to issue bonds, the recital of a dozen 
acts would not conclude. Zhere must be a power to make 
the bond before a binding recital can be made. 

It is reasoning in 2 circle to say, “The power exists 
because it is recited in the bonds, and it is recited be- 
canse it existed.” It is manifest from principle and 
authority that there can be no eatoppel upon either 
the maker or the holder of the bond by the recital 
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of the existence of a particular act; that if there is no 
law for its isenance the bond falls—that if there is a 
a law, whether named in the bond or not, or whether 
the real law giving the power is the one named in the 
bond or not, the bond is valid. Hence, the pluintiff has 
the right to refer the bonds to the Act of March 2, 1872, 
which clearly confers all the needful power on the town- 
ship. 


The plaintiff being an innocent holder need only look 
to source of power. 


Dillon on munic'pal bonds, sec. 7, p. 15. 
“# #* * Trreguiarities in the exercise of the power, 
as against a holder for value, without notice of such 
irregularities constitutes no defense. 


Dillon on municipal corporations, sec. 416, p. 
508, 2d. 


4 # It is definitely settled by this court that 
mere irregularities in the exercise of the power will not 


avail as a defense against an innocent holder for value 


and that the only defense open against such a holder is 
the want of power to issue the bonds. 


Municipal Corporations (Dillon) 3 ed. vol. 1, 
p. 519. 


* „ * The case was considered to fall within the 
principle of the previous decisions. Mr. Justice Strong 
speaking for the court, after stating the facts as we have 
given them, observed: In view of these facts and the de- 
cisions heretofore made by this court the question cannot 
be considered an open one. We have recently reviewed 
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the subject in the case of the town of Coloma ve. Eaves 
(supra) and reasserted what had been decided before, 
namely that where legislative authority has been given to a 
municipality to subscribe for the stock of a railroad com- 


pany, and to issue municipal bonds in the payment of the 


subecription on the happening of some precedent con- 
tingency of fact and where it may be gathered from the 
legislative enactment that the officers or persons designa- 
ted to execute the bonds were invested with power to de- 
cide whether the contingency had happened or whether 
the fact existed, which was a necessary condition prece- 
dent to any subecription or issue of the bonds their 
decision is final in a suit by the bona fide holder of 
the bonds against the municipality and a recital in the 
bonds that the requirements of the legislative act have 
been complied with is conclusive. And this is more em- 
phatically trae where the fact is one peculiarly within 
the knowledge of the persons to whom the power to issue 
the bonds has been conditionally granted. 


Municipal Corporations, (Dillon) 3 Ed. vol. 

1, p. 545. 
The purchaser is bound to see that there exists legie- 
lative authority not in conflict with the State constita- 


tion for the issue of the bonds or commercial securitics — 


of the municipal public or quasi corporation, and is 
bound to notice the contents and recitals contained in 


the instruments; but if such bonds are duly executed 
by the proper officers, and if these officers are invested 
by the true construction of the legislative enactment in 
that regard with the power to decide whether conditions 
precedent have been performed, and the bonds contain 
a recital that such conditions have been complied with 
or a recital which implies such compliance whether the 
preliminary conditions consists of facts en pate or facts 
of record,—the issue of the bonds under euch eireum- 
stances with such recital is conclusive against the muni- 
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cipality as to the fact or facts recited or implied in tlie 
recital, and estops it in an action by an innocent holder 
for value before due to show the contrary. This is the 
doctrine of the Supreme Oourt of the United States. 


Knox Co. vs. Aspinwall, 21 Howard, 538 
and 546. 


Where the bonds of a county were issued in pursuance of a 
public statute of a state, any person dealing in them is charge- 
able with a knowledge of it. 

When full power is conferred upon a board of commission- 
ers to subscribe for the stock and issue the bonds, when a 
majority of the voters of a county had determined in favor of 
the subscription, after due notice of the time and place of the 
election, whether or not the election has been properly held 
and a majority of the votes of the county cast in favor of the 
subscription, is a question for the board. 

After the authority has been executed, the stock subscribed, 
and the bonds issued and in the hands of innocent holders, it 
is too late even in a direct proceeding to call in question the 
decision of the board. 

Much less can it be called in question in a collateral way to 
the prejudice of a bona fide holder of the bonds. . 

Where the bonds on their face import a compliance with 
the law under which they were issued, the purchaser is not 
bound to look further for evidence of a compliance with the 
conditions to the grant of the power. 

A suitcan be maintained upon the coupons without the 
production of the bonds to which they had been attached. 


“# # The Act in pursuance of which the bonds 
were issued is a public statute of a State and it is un- 
doubtedly true that any person dealing in them is 
chargeable with a knowledge of it, and as this board 
was acting under delegated authority, he must show that 
the authority has been properly conferred. The cdurt 
must therefore look into the statute for the purpose of 
determining this question, and upon looking into it we 
see that full power is conferred upon the board to sub- 
scribe for the stock and issue the bonds, when a ma- 
jority of the voters of the county have determined in 
favor of the subscription after due notice of the time 


and place of the election. The case assumes that the re- 
quisite notices were not given of the election and hence 
that the vote has not been in conformity with the law. 

“This view would ecem to be decisive against the 
authority on the part of the board to issue the bonds 
were it not for a question that underlies it, and that is, 
who is to determine whether or not the election has been 
properly held and majority of the votes of the county 
cast in favor of the subscription. Is it to be determined 
by the court in this collateral way in every suit upon tho 
bond or coupon attached or by the board of commission- 
ers as a duty imposed upon it before making the sub- 
ecription f 

Tho court is of the opinion that the question belonged 
to this board. The Act makes it the duty of the sheriff 
to give the notices of the election for the day mentioned 
and then declare if a majority of the votes given shall be 
in favor of the subscription, the county board shall sub- 
scribe the stock. The right of the board to act in an 
execution of the anthority is placed upon the fact that a 
majority of the votes had been cast in favor of the sub- 
ecription and to have acted without first ascertaining it 
would have been a clear violation of duty and the ascer- 
tainment of the fact was necessarily left to the inquiry 
and judgment of the board itself as no other tribunal 
was provided for the purpose. This board was one 
from its organization and general duties fit and com- 
petent to be the depository of the trust thus confided to 
it. The persons composing it were elected by the 
county, and it was already invested with the highest 
functions concerning its general policy and fiscal interest. 

“ We do not say that the decision of the board would 
be conclusive in a direct proceding to inquire into the 
facts previously to the execution of the power, and be- 
fore the rights and interests of third parties had attached, 
bat after the authority has been executed, the stock sub- 
ecribed, and the bonds issued, and in the hands of inno- 
cent holders, it would be too late even in a direct pro- 
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ceeding to call it in question. Much less can it be 
called in question to the prejudice of a bona fide holder 
of the bonds in this collateral way. 

Another answer to this ground of defence is that tho 
purchaser of the bonds had a right to assume that the 
vote of the county which was made a condition to the 
grant of the power had been obtained from the fact of the 
subscription by the board to the stock‘ of the railroad 
company and the issuing of the bonds. 

“ The bonds on their face import a compliance with the 
law under which they were issued. This bond,’ we 
quote, is issued in part payment of a subscription of 
$200,000 by the said Knox County to the capital, etc., 
by order of the Board of Commissioners,’ in pursuance of 
the 3d section of the Act etc., passed by the General 
Assembly of the State of Indiana, and approved 16th 
January, 1849. 

“The purchaser was not bound to look farther for evi- 
dence of a compliance with the conditions to the grant 
of the power. This principle was recently applied in a 
case in the Court of Exchequer in England, 6 Ellis and 
Blackburn, 837, the Royal British Bank ve. Turquand. 
It was an action upon a bond against the defendant as 
manager of a joint stock company. The defense was a 
want of power under the deed of settlement or charter 
to give the bond. One of the clauses in the charter 
provided that the directors might borrow money on 
bonds in such sums as should from time to time by a 
general resolution of the company be authorized to be 
borrowed. The resolution passed was considered de- 
fective, Jervis, Ch. B., in delivering the judgment of 
the Court observed. ‘We may now take it for granted 
that the dealings with these companies are not like deal- 
ings with other partnerships, and that the parties deal- 
ing with them are bound to read the statute and the 
deed of settlement. But they are not bound todo more. 
And the party here on reading the deed of settlement 
would find not a prohibition from borrowing but a per- 
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mission to do so on certain conditions. Finding that 
the authority might be made complete by a resolution 
he would have a right to infer the fact of a resolution 
suthorizing that which on the face of the document ap- 
peared to be legitimately done.’ 

“See also B. O., 5 Ellis and Bl., p. 245 and 28 Eng. 
L. and Eq, p. 114 Maclae ue. Sutherland. The principle 
we think sound, and is entirely applicable to the question 
before us.” 


Knox Oo. ve. Aspinwall, 21 Howard, 589. 


See also Gelpeke ve, Dubuque, 1st Wallace, 
920. 


That the township had the power to issue the bonds 
in question under the ample provisions of the Act of 
March 2, 1873, cannot admit of a doubt. 


IV. 


These bonds are duly certified by the auditor of the 
State of Kansas, (Ses certified trans, p. 67) under 
and as authorized by the very law under consideration 
. — — be celived— 
the Act of Mareh 2. 

This certificate declared to all the world that the 
bonds were regularly and legally issued and that the sig- 
natures are genuine. The effect of this certificate has 
been judicially declared in Lewis ve. Barber Oo., 105 U. 
8., 782, as follows : 


1. Bonds executed under the Kansas Act of 1873 could be reg- 
istered Sand issued en the subscription was payable im- 
mediately and without conditions, without their being in the 
first instance delivered to the treasurer of state, and by him 
delivered to the party entitled thereto. 

A Where such bonds do not upon their face indicate that 
they were delivered upon the performance of certain condi- 
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tions, but are made payable unconditionally, the county is 
estopped as against a bona fide purchaser to deny that they 
are of the class which might have been delivered at once and 
without going through the hands of the state treasurer to the 
auditor of state and being registered and certified as regularly 
and legally issued. 

8. In such a case the action and certificate of the auditor of 
the state must be deemed conclusive evidence as between 
the county and a bona fide purchaser that the bonds were 
wee negotiable in the 


fullest sense of the word. 


Submitted Jan. 11, 1863—Decided Mar. 18, 1863. 


4% Nov it is to be observed that the bonds do 
not upon their face indicate that they were deliverable 
upon the performance of certain conditions. They are 
made payable unconditionally to bearer at a designated 
place and at a specified time. By the Act of the county 
officers intrusting the bonds to one upon whom no offi- 
cial responsibility rested, that individual was enabled to 
represent himself to the auditor as presumptively the 
owner, because the bearer of the bonds. But these 
facts, it is insisted, are of no consequence in view of 
the statutory provision, declaring in effect, that bonds 
of the kind here in suit, ‘shall not bear interest or be 
negotiable’ until after their delivery by the state treas- 
urer to the parties entitled thereto. Whatever force 
might be conceded to this argument, looking alone to the 
requerements of the 11th section of the act, we are of the 
opinion that more consequence is to be attached to the a 
tion of the auditor of state under the 14th section than 
seems to have been done by the court below. The pre- 
sumption is that the legislature while aiming to guard 
local communities against the fraudulent conduct of 
their officers intended also to afford in some degree pro- 
tection to those becoming in good faith purchasere of 
municipal securities which those officers were authorized 
to execute and which they might put into circulation or 
negligently permit to get into circulation. Hence, as 
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we think, the requ‘rement as to the registration of bonds 
issued under the Act and the duty of the state auditor 
upon registration to attest their regularity and legality 
by a certificate under his seal of office. 

“The state treasurer may properly surrender bonds 
deposited with him for delivery only upon the perform- 
ance of specified conditions. But such delivery would 
not constitute them binding obligations upon the muni- 
cipality in whose name they are executed. The holder 
is under a necessity by the statute to do something more. 
He is required to present them for registration to another 
office, the auditor of the State in whose office was, if 
the county authorities obeyed the statute, kept a 
record of the number, amount and character of the 
bonds, to whom issued and for what purpose. And that 
officer is not under a duty to admit the bonds to regis- 
tration simply because asked to do eo, and witheut mak- 
ing inquiry as to their regularity and legality. Uniess 
satisfied that they are issued in accordance with the pro- 
visions of the Act he is bound to deny the application for 
registration. But if satisfied that the provisions of the 
Statute have been pureued he ie required to register the 
bondsand certify upon each one under his seal of office 
that it has been regularly and legally iesued. To him 
therefore is committed by the State the important . fune- 
tion of finally determining whether the law has been in 
all respects obeyed, and consequently whether the bonds 
have been regularly and legally issued. Hie determi- 
nation necessarily involves an investigation as to every 
fact essential to their validity. Purchasere in good 
Saith although required to know what the statute con- 
tained, are not bound under such circumstances ae are 
here disclosed to go behind the auditor's certificate and 
find out whether that officer has ascertained all the facte 
or whether he has correctly and honestly passed upon the 
questions arising upon an application for registration. 
The investigation which the statute authorised the 
auditor to make involved the inquiry whether the bonds 
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were of the class which should have passed through the 
hands of the treasurer, and also whether the conditions 
upon which they were deliverable had been performed. 
Purchasers have the right to assume, having no notice to 
the contrary that he has in these respects discharged his 
duty. The registration Acts in some of the States 
while imposing like duties upon State anditors, and 
requiring them (when the facts justify them in so 
doing) to certify upon municipal bonds that they have 
been issued in compliance with the law, expressly de- 
clare such certificates to be prima facie evidence only 
of the facts stated, and shall not prevent proof to the 
contrary in any suit involving the validity of the 
bonds or the power and authority of the municipality 
in whose name they were executed to issue them. 
Anthony vs. Jasper Company, 101, U. S. 694. But 
the statute in question contains no such provis- 
ion. The Legislature of Kansas confers upon the 
auditor of state full authority to ascertain and deter- 
mine whether bonds presented for registration have 
been issued in accordance with the statute and, if 
satisfied such is the fact it is made) his duty to certify 
upon the bonds that they have been regularly and 
legally issued. Had it appeared upon the face of 
these bonds that they were deliverable upon certain 
terms, and therefore belonged to the class which should 
pass through the hands of the state treasurer, and if 
the purchaser in such a case be held to have taken 
tlie bonds subject to the statutory requirement that 
they were not negotiable unless they had been in the 
first instance actually delivered by or in behalf of the 
county officers to the state treasurer and by the latter 
surrendered to the proper parties, it is clear no such con- 
dition can be attached to the purchase by appellant. For 
the bonds here in suit do not diselose the conditional na- 
ture of the subscription, nor that they belonged to the clase 
which as a condition precedent to their negotiability must 
have been delivered to the state treasurer. That these 
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facts were not disclosed upon the face of the bonds is 
the fault of the county, and it is estopped as against a 
bona fide purchaser to deny that they were of the class 
which might have been delivered at once and without 
going through the hands of the state treasurer to the. 
auditor of state, and been by him registered and certified 
as regulary and legally issued. In such a case at least 
the action and certificate of the auditor of state must be 
deemed conclusive evidence as between the county and 
a bona fide purchaser that the bonds were regularly and 
Jegally issued, and therefore negotiable in the fullest 
sense of that word. If such be not the construction of 
the registration Act it is difficult to perceive of what 
practical value is such certificate, or what the legislature 
intended by the requirement that the auditor should 
after examination into the facts attest the regularity and 
legality of the bonds. If the determination of that 
officer in this case operates hardly upon the people of the 
county the result must be attributed to the legislation in 
question as well as to the negligence of the state and 
county officers. What we have said is in harmony with 
the settled doctrines of this court upon the subject of 
negotiable securities issued by municipal corporations 
as announced in namerous cases with which the profes- 
sion is familiar, and which need not be here cited.” 

Neither the Act of March 2d, 1873, nor the certificate 
of the auditor, nor of course this construction of the cer- 
tificate were referred to in McOlure vs. Oxford. 

In Springvalley us. Bissel, 118 U. S., 163, the auditor’s 
certificate was referred to by counsel, but had no effect 
in that case as the bonds there in question were issued 
under the law of 1870, and the provisions of the Act of 
March 2d, 1879, in respect to bonds issued prior thereto 
had not becn complied with ; and this certificate and the 
construction given to it in Lewis vs. Barber County, 
supra were of no avail to the plaintiff in Biesel ve. 
Springvalley, supra, for the very good reasons that tho 
defendant pleaded substantially non est factum—that the 
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signatures to the bonds wore false and forged, etc., to 
which the plaintiff demurred, thus confessing — truth 
of the plea. The certificate was not used as an eviden- 
tial fact but in the case at bar it was, and the certifica- 
tion is found as a fact. 

Under the case of Lewis vs. Barber, and the facts 
found these bonds must be held to have been legally and 
regularly issued, and all irregularities in the election (if 
any there were) are cured. 

Indeed as respects any supposed irregularities in the 
election the defendant is concluded by the recital in the 
bonds that the bonds are “ made * * * in pursuance of 
4 vote of the qualified electors of said township had at 
“an election held therein on the &th day of April, A. 
“ D., 1873, which said election resulted in a majority of 
“113 in favor of issuing said bonds in a total vote 
“of 140.” 


V. 


The power to issue having been clearly shown the 
plaintiff's case is impregnable ; but to that is to be added 
the solemn certification of the authorities of the sover- 
cign State, a certification authorized by its laws, result- 
ing in, and intended to result in, impressing the financial 
world with the absolute and unimpeachable validity of 
the bonds, and all the considerations of justice and fair 
dealing that grow out of the merits of the case. It is 
not as if there was any fraud, and lack of consideration 
as has too often happened as every lawyer familiar 
with the history of bond cases from 1857 well knows. 
In many instance the most outrageous and ecandalous 
frauds were perpetrated, notably the bonds issued by 
certain manicipalities to aid tho Platte City and Fort 
Des Moines Railroad, but the holders were innocent, the 
debtors had been careless and neglected to guard their 
interests and were compelled to pay though not a shovel 
fall of dirt was thrown or a spike driven. In the case 
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at bar the town got just what it voted for—its bridge, 
received $8,500 of the $14,500 of the ‘stock, and 
ever since has held it, (see finding 5, p. 64, Trans.) paid 
its coupons for a series of years, thus giving its bonds 
credit and currency, and received tolls or dividends 
on its stock to the amount of $650 per annum till 1876, 
the year the bridge was destroyed. (See Tran. findings 
6 and 7, p. 65.) 

Never in an extended experience has the writer ob- 
served a bond case where the substantial merits were so 
Fully with the plaintiff,—where the defendant received 
a more honest and} adequate consideration,—where the 
defence was more purely technical, and where he thinks 
he has a right to say that the defence has more signally 
failed. 

The case should be remanded to the court, below with 
instructions to enter judgment on the facts found for the 
plaintiff for the amount prayed. 


8. E. BROWN, 
Atty for Plaintiff in Error. 


Nors.—The counsel notes since writing the above that 
Judge Brewer has again decided the point as to auditor's 
certificate. (See vol. 28 Fed. Repr., 54, Bissel us. 
Springvalley. 


INDEX TO ARGUMENT. 
Statement and Findings of Fact and IW. ae t 
Argument 1047 a 
Laws OF Kansas. | 
Act of March ir. - - 10-12 7 
Act of March 2d, - - - - 1222 


(See Sec. 14, p. 19.) 


2 2 
* 


Defendant in Error. 


Brief in reply of Piainti@ in Errer. 


Most of the points made by the learned counsel for 
the defendant in error, have been anticipated and an- 
swered by the opening brief, and I shall briefly reply to 
anything apperently new. 

The decision quoted from 16 Kans., 73, is not applic- 
able for the same reasons that were stated in the open- 
ing as to MoOlare ve. Oxford, 94 U. S., namely, the act 
of March 9d, 1872 (Chap. 68) was not called to the at- 
tention of the Court, nor referred to by the Court. Iu- 
deed, Valentine, J. expressly says there was no law for 
the elestion. Neither is the force and effect of the Au- 
ditor’s certificate considered. The estoppel growing out 
of the taking and retention of the stock in the bridge, 
the reception of dividends and payment of interest is not 
discussed. Nor was any reliance placed upon, or discus- 
sion had in McOlare us. Oxford, as to the act of March 
9d, the auditor’s certificate, or the taking and continued 


holding of the stock, and the receipt of dividends ; and 
tlie counsel is in error when he insists on pages 8 and 10 
that all the merits of the case, and the effect of the audi- 


tors certificate were fully presented in McClure vs. Ox- 
ford. * It is true in petition. of plaintiff in McOlure vs. 
Oxford, as part of the.bond there is set forth the certifi- 


cate of the auditor, but this was simply to comply. with 
the code of Kansas, which requires the pleader to set 
forth a copy of the instrament sued on; but no stress is 
laid upon it in the argument or the opinion of the court. 
In the case at bar the amendment to the petition, Trans. 
page 60, pleads the act of March 2, 1872, and the facts 
as to the stock and dividends, and the facts are favorably 
found as to these points. 

As to not pleading a mistake, as suggested by counsel 
on page 11 of his brief, it is not necessary. All that is 
needed in this case is to show a legal or statutory power, 
afd that is done by calling to the Court’s notice the act 
of March 2d. The principal point of counsel seems to 
be this: That inasmuch as the bonds refer to the act 
of March Ist, the election must have been held under 
that act, and that the plaintiff was bound to know it was 


so held, and that it was irregular, and hence the bonds 


are void. 

This is a non-sequitur. 

The plaintiff is found (hading 4, Trans. page 64) to 
be an innocent holder for value before maturity, with- 
out notice of any defect or infirmity, or of any defense. 


Now the notice and other papers respecting the eleo- 
tion were not notics to the plaintiff. The mention of the 
act of March 1st does not impart to plaintiff notice as to 


what law the election was held under, and much less 


does this mention declare to him that the election was 


illegal. On the contrary, the recital that the bond is 


“ made in pursuance of avole * * had at an cleo 


tion held * *” implies and declares that the election 
was lawfully held, and the vote regular and legal. There 
certainly is no presumption that the proceedings were 
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irregular. The officers are presumed to have done their 
duty. 
The proof and the findinggare that election proceed, 
ings were had under the act of March Ist, but that 
is entirely immaterial, and does not affect the plaintiff, 
If it had been proved to him before his purchase of the 
bonds, the effect would have been different. Now asr, 
auming this proceeding under the act of March 1st * 
have been the only one, it is simply an irregular . 
tion. N 
There was a statute for the issuance of bonds by town- 7 


ships to aid in constraction of bridges (chap. 68, LL. 


1872); this law is, and has been held to be, constitution. 
al; the plaintiff is found to be an innocent ‘holder for 
veles without notice, etc; and the bond recites “ in 
pursuance of avote * * of the qualified electors * 
* had at an election held at * J ent tes en 
is well settled that irregularities in the election do not 
vitiate bonds under such circumstances. 

In Burr vs. Chariton, 9d McCrary, 608, it is said: 
“ Aside from all this it has been held that the issuing of 
the bonds raises the presumption that all preliminaries 


including the election required, have been complied 


with, and a bona fide holder is not bound to look beyond 
the question of power City of Lexington ve. Butler, 14 
Wall, 983;Flagg ve. Palmyra, 83 Mo. 440 „ „ « 9 The, 
question is did power exist. Whether the source thereof 


was correctly pointed out, can make no difference.” 
See opening brief pp. 26, 27. See also Johnson ve. | 


January, 94 U. S. 202. County of Anderson ve. Beall, 


118 U. S., 227. Dixon ve. Field, 111 U. S., 88, 93, 94. 
The Conrt’s attention is respectfully called to the. 
quotations from the above cited cases, found on pages. | 


25 to 35 of the opening argument, and especially to the 


italicized parts, pp. 83, 84, 35, as absolutely conclusive. | 
I maintain even, though it is not necessary to go so far, 
that under Anderson Co. us. Beall, supra if there had 
been no notice; no petition; no order, and even no 
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election, the. bonds in suit are valid, containing the 

recital above quoted as to the election and vote. 
As was said in Anderson Oo. ve. Beall, . 
Opening argument pp. 38, 34. | 
In view of all this, the statement of the Commix 


* sioners in the bond, that it is issued in pursuance to the 


“vote of the Electors of Anderson Oo., of Sep. 18, 1800, 
“ is equivalent to a statement that the vote was a vote 
“lawful and regular in form, and such as the law then 
“in force required in respect to prior notice, (see also 
authorities cited under point III, opening argument,) 
especially pp. 87, 38. 


The acts of March 1st, and March 9d, 1879, alike 


refer to the general laws of Kansas, as to the conduct of 
election and canvases of votes, etc., and with said laws 
impose on the officers the duty of determining all the 
preliminaries when they come to issue the bonds, and 
thus the recitals in these bonds being the same as in the 
cases cited, bring these bonds within the principles of 
those cases. | 

Again it is precisely in cases like this at bar, where 
the only possible or conceivable objection to the bonds 
consists in the irregularities or defects in the proceedings 
previous to the vote, and preliminary to the making of 
the bonds, that the doctrine of these casesand the others 
and the citations, from text writers cited in the open- 


ing argument is to be applied and the estoppel fairly | 


comes in, and justly grows out of the recitals in the 
bonds and out of the acts of the municipality in taking 
and keeping its stock, and taking dividends, and paying 
interest, according to those cases. Add to these arguments 
the effect of the certification, and it is difficult to see how 
a recovery can be avoided. 
Suppose the act of March let, had never been 

or never published, so it never took effect and the bonds 
had been issued in form as now with the present recitals 
the bonds would ain emesis 
in force. 


‘sage and delayed 


ius findings of fact and law, and the plaintiff 


: 8 
Lo it cannot be contended with any show of reason 


that the bonds, thus valid, are invalidated by the’ mete 
. passage of the ect of March 1st. 


They would not be 06 invalidated either by its par 
publication. As to these dende sid 
pre hac vies, this act was not a law. | 
Again Bee. 8 of sot of March 94, does not require 
or presuppese any caren ane counsel, and 
9 OR 


worthy of attention. When the plaintiff amended his 
complaint by leave of court first had and obtained, after 


demurrer sustained, an exception would have been vain 
and futile: after pleading over the plaintiff could not 
-avail himself in this court of an exception to the deci- 
sion of the court below upon the demurrer. A new case 
was made after amendment and defendant's joinder by 
anne 

On the trial of the issue thus joined, the court made 
to 
the finding of law as appears from the record, and that 
is all that is required. The office of a bill of exception 
is to bring into the record matters dehore the record, such 
as the evidence and rulings in the progress of a trial. 
Here the findings of facts are special, and are accepted 
by plaintiff but he excepts to the conclusion of law based 


thereon, and the exception is noted in the record p. 67, 
Trane. 


He simply says to the court that the findings of fact 
do not sustain the conclusion of law, and all this is 
matter of record. 

In Actas Insurance Oo. us. Boon, et. al. 95, U. 8., 
117, this court say: 

“The act of Congress which authorizes trials by the 
Court, 18 Stat. at large, p. 500, secs. 649 and 700, R. 
44 8., has enacted that the finding of a court, upon the 
“facts, which may be either general or special, shall 
“have the same effect as the verdict of a jury; and that 


« when the finding is special, the review by the Supreme 
# Opurt upon a writ of error may -extend to the deter- 
“ mination of the sufficiency of the facts found to eup- 


“ port the judgment. — 2 


general 
* as fully as do the verdicts e Sra 
* be qpeniel, # takes the place of 2 special verdict; and, 

“ when judgment is entered upon it, no bill of exesptious 
eee ee e de 8 
*‘ review.” 
| « Whether the finding is general or special the ning 
iif excepted to, may be reviewed.” 

: Miller vs- Life Ins. Oo, 12 Wall, 886. 

The facts having been found ‘and the conclusion or 
finding of law being erroneous, a judgment chould be 
ordered for the plaintiff. In Fort Scott os. 
ee 
E et ee ee 


Dil of exceptions was made. 
40 See — Hickmen, 119 U. 8, 150 
| Sth Z. C. R. 56. 

Tuo entry on counsel’s brief page 15 is simply the 
formal journal entry, and has nothing to do with the 
special findings made by the.court, and excepted to, as re- 
pects the conclasion of law by the as appears 
from the printed record, p. 67. 
It is respectfally submitted that judgment should ‘be 
directed forthe plant as prayed for and cost. 
8. E. BROWN, 

Atty for P in error. 
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SUPREME COURT 


OF THE UNITED STATES. 


Moszs R. Crow, 


Plaintiff in Error, 
Oct. Term, 1886. 


“a No. 934. 
THe Towusum or Oxrorp, 
Defendant in Error. 


ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES, DISTRICT OF KANSAS. 


Barer ror DEFENDANT IN Error. 


ARGUMENT. 


Tue plaintiff in error has so fully and perspicuously stated 
this case, that it would seem entirely unnecessary for defend- 
ant in error to make any statement whatsoever, and I will 
therefore proced at once to the discussion of those points that 
I deem decisive of the questions at issue ; and it seems to me 
that it cannot be contended that there is any open question in 
this case except, possibly, as to whether the findings of fact 
made by the Circuit Court disclose such a compliance with 
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chapter 68 of the Acts of the Legislature oſ the State of Kan- 
sas, for the year 1872, as will support the contention of the 
plaintiff in error; that the bonds in suit were in fact issued 
under the authority and in compliance with the provisions of 
that act, instead of the act referred to on the face of the bonds 
as the foundation of their issue. 

This issue of bonds has already been the subject of a de- 
cision adverse to their validity by both the Supreme Court of 
the State of Kansas and this Court. The case in the Supreme 
Court of Kansas was an original proceeding in mandamus, 
commenced in the Summer or Autumn of 1875, and heard and 
decided at the January Term, 1876; the object of the action 
being to compel the township officers to levy a tax to pay the 
accruing interest on these bonds: George vs. Oxford Town- 
ship, 16 Kans., 72. 


The opinion in that case being as follows: 


“ VALENTIN, J.—Passsng over all preliminary and minor quer- 
tions, the main question presented to us in this cane is, whether cer- 
tain bonds issued by the township of Oxford, in Sumner county, to 
the “Oxford Bridge and Ferry Compan) ,“ a private corporation of 
raid township, are valid. Said bonds show upon their face that they 
were issued on April 15th, 1872, “in pursuaance of an act uf the 
Legisiature of the State of Kansas, entitled “An Act authorising the 
trustee, treasurer and clerk (or any two of them), of the township 
of Oxtord, county of Sumner, and State of Kansas, to subscribe for 
sto.k in the Oxford Bridge Company, to the amount of ten thousand 
dollars, to ald in the construction of a bridge across the Arkansas 
river at Oxford, in said county and State, and to issue the bonds of 
said township in payment there. nr.“ approved March Ist, 18%; and 
in pursuance of a vote of the qualified electors of said township had 
at an election held therein on the sch day of April, 1872. Haid act 
touk effect March Ast, 1872. (Laws of 1872, pp. , 831.) It provides 
for issuing the bonds of said township to the amount of ten thous- 
and dollars, for the purpose of aiding in the building and construct- 
ing a bridge acroea the Arkaneas river, at the town of Oxford, in naid 
county and State ;” (nection 1). But to whom the honds were t be 
fenued is not demgnated in the act. And the boty of the act does 
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not anywhere provide for subscribing for stock in the “Oxford 
Bridge and Ferry Company,“ or in any other company or corpora- 
tion. Tha title of the act mentions the “Oxford Bridge Company.”’ 
Said act also provides that, “Before any of the bonds hereinbefore 
mentioned shall be issued, the question of insuing said bonds shall 
be submitted to the legal voters of said township at an election to be 
held for that parpose, which said election shall be conducted in all 
reapects in conformity with the general election law of thie State. 
The time and piace of holding said election shall be designated by 
the said trustees, treasurer, and clerk (or any two of them). by giving 
at least thirty days’ notice by posting written or printed notices 
thereof in three of the moat public places in said township :“ (aso 
tion 5.) Now the election to determine whether the bonds should be 
insue or not was in fact held on the dh day of April, 1872, only 
eighteen daya after the act anthorising the feaue of the bonds took 
effect ; and this is shown upon the face of the bonds. The notices of 
the «lection were in fact given only from March Mth, 1873, to the 
day of the election, only fifteen days, instead of thirty, as the act 
prescribes ; but this is not shown on the face of the bonds. And the 
bonds were in fact issued on April 15th, 1872, only twenty-five days 
after the act tonk effect; and this ia shown on the face of the bonda. 
We do not mean that the time when the act took effect is shown on 
the face of the bonds, but it is shown on the face of the bonds under 
wat act, and under what election, the bonds were issued, and when 
the election was held, and when the honds were issued; and every 
one having anything to do with the bonds is required to know when 
the act under which they were iexued took effect, and therefore 
what time elapsed after the ant tank effect till the election was held 
and the honds issued. Now we think the election under which the 
bonds were insned was void. First, because sufficient time had not 
elapsed after the act took effect, and before the election was held; 
second, because sufficient natice of the election had not been given, 
and could not have heen given, after the act took effect and befere 
the election was held. And we think the bonds are void because no 
sufficient or valid election was held authorising their issue. The 
Legialatare oven intended that no bonds should be issued un- 
less an election authorizing their ane should first be held. The 
Legialature evidently intended that no sach election should be held 
within leas than thirty days after the act should take effect; and the 
Laglalaturo evidently intended that no auch election should he held 
anieas “at least thirty days’ notice” thereof shoald first be given. 

The bonds were, in thia case, lesned in leas than thirty days after 
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the act authorizing their issue took effect. As we have already 
stated, the bonds do not show upon their face that the township 
board did net, at least thirty days prior to said election, call the 
election and give notice thereof. But even if they had done sn, their 
action in that respect would have been void. Thiity days prior to 
said election there was. no law in force authorising the township 
boar to call an election for any such purpose, or to give any notice 
of such an election. There is no rvom, therefore, for any innacent 
or bona fide purchaser of the bonds to suppose that the election was 
legally called, or that the proper notices thereof were legally given. 
And as this isan election that depends for its validity upon Leing 
legally called, and upon legal and proper notice thereof being given 
for at least thirty days prior to the election, and us these things 
were not done, the election must be held to be invalid. This is 
wholly anlike an election where the object of the election and the 
time and place for holding the «ame are all fixed by law. There the 
election is yalid, although a notice required by law may not be 
given. In such a case the electors are presumed to know the law. 
They are presuined to know what is to be done at the election, and 
the time and place of holding the same, because these are all fixed 
by law. Where “the tame and place” of holding the elections are to 
be “designated”’ by some board or person, as in thie cause, and are 
not fized by law, then the notice required by law mu<t be given; and 
if the tine “designated” be so near in the future that legal notice 
carnot be given, then the election must be held to be veid. Beal v. 
Ray, 17 Ind. 554. As to the necessity for sufficient notice in certain 
special elections, nee People v. Porter, 6 Cal. 28; MoCune v. Weller, 
11 Cal. ; People v. Martin, 13 Cal. ; Westoronk v. Rosborough, 
14 Cal. 180; see alan Jones v. State, 1 Kas. 378; Gdesard v. Vaught, 10 
Kas. 12. * ve 

“The judgment in this case must be rendered for the defendant. 


“ All the Justices concurring.” 


The case wherein these bonds were under discussion in this 
court was that of MoClure vs. Oxford Township, 94 U. 8. 
429. The action was brought in the Circuit Court for the 
District of Kansas, upon certain detached coupons belonging 
to this issue of bonds, and was decided by the Circuit Court 
at the June term, 1876, adversely to the plaintiff, upon the 
demurrer of the defendant township to the declaration of the 
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plaintiff. The declaration in that case being in the words and 
figures following, to wit : 


“UNITED STATES OF AMERICA.—IN THE CIRCUIT COURT 
OF THE UNITED STATES IN AND FOR THE DISTRICT OF 
OF KANSAS. 


To the June Term, A. D. 1876. 
% W. O. MoCLURE : 


THE Towrantr or Oxrorp, ( 22 
In the County of Sumner and 
State of Kansas. 


W. O. McClure, a resident of the City of Utica, in the county of 
Oneida, and State of New York, and acitisen of the State of New 
York, plaintiff, complains of the township of Oxford, in the county 
of Sumner, and State of Kansas, a public corporation organised and 
existing under and by virtue of the laws of the State of Kansas, ae- 
fendant, and says: 

“et, That heretofore, to wit, on the 1éth day of April, A. D. 1872, 
in payment for a subscription for stuck in the Oxford Bridge Com- 
pany, which said atock was at the time iesued and delivered to and 
is etitl held and ow ned by the said defendant, and to ald in the con- 
atruction of a bridge acroes the Arkansas river, within the corporate 
limite of the said defendant; which said bridge was duly con- 
structed and is now in use within the corporate limite of the said 
defendant; the said defendant, in pursuance of an act of the Legisia- 
ture of the State of Kansas, entitled An Act authorizing the Trus- 
tee, Treasurer and Cieræx (or any two of them) of the township of 
Oxford, county of Sumner, and State of Kansas, to subscribe for 
stock in the “Oxford! Bridge Company“ to the amount of ten thous- 
and do.lars, to ald in the construction of a bridge across the Arkan- 
nas river at Oxford, in said county and State, and to issue the bonds 
of said township in payment therefor,” approved March ist, A. D. 
1872; and in pursuance of a majority vote of the qualified electors of 
said township, had, at an election duly held therein on the ge day 
of April, A. D. 1872, after thirty days’ notice of the time and place of 


3 


6 


holaing such election had first been given by the Trustee, Treasurer 
and Clerk of said township, by posting written and printed notices 
thereof in three of the most public places in said township, made, 
issued and delivered its certain negotiable bond, bearing date April 
15th, A. D. 1872, whereby it promised to pay, ten years after the date 
thereof, to the beater, five hundred dollars, with interest at the rate 
of teu per cent. per annum, payable semi-annually on the 15th day 
of April and October of each year, with interest coupons attached 
therefor. Both the principal and interest of said bond were maue 
payable at the American Exchange National Bank, in the city, 
county and State of New York;” which said bond, in order to dia- 
tinguish it from others of a like character, was marked No. 1; a copy 
of which said bond, except the number thereon, is filed herewith; 
made part hereof, and marked “ Exhibit A.” 

“That afterwards, to wit: On the 25th day of April, A. D. 1873, saiu 
bond, with ‘the interest coupons attached thereto, was duly regie- 
tered in the office of the Auditor of the State of Kansas, according to 
law, and the fact that said bond was so registered was then and 
there under the hand and seal of the said Auditor in writing, duly 
certified upon said bond, a copy of which certificate of the said Aud- 
itor is filed herewith, made part hereof, and marked Exhibit B.“ 

“That alterwards, to wit: On the said Weh day of April, A. D. 1872, 
the said bond, with the interest coupons attached thereto, was put 
upon the market and sold and delivered to bona fide purchasers, the 
same passing from hand to hand, like other negotiable securities. 

“That afterwards, to wit: At the proper times the said defendant 
assessed, levied and collected a tax for the payment of the first 
second, third and fourth interest coupons attached to said bond, and 
at the maturity thereof paid the same out of such tax. 

“That attached to said bond, among others, was a certain interest 
coupon, being the sixth interest coupon, which is in words and fig- 
ures following, to wit: 


+ 6995.00 Oxford Township. 

“*On the 15th day of April, 1875, the Treasurer of the township of 
Oxford, in the county of Sumner and State of Kansas, will pay to 
bearer the sum of twenty-five dollars, at the American Exchange 
National Bank, in the City of New York, being the semi-annual in- 
terest due on bond No. I, iesued April 15th, A. D. 1873. 

(Signed) Gro. T. Watton, Trustee. 
Attent: Joun H. Fot na, Clerk.’ 
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“That after the payment of the said first, sscond, thi:d and fourth 
interest coupons. and before the maturity o/ the said sixth, being the 
interest coupon herein set forth, the same being detached from said 
bond, was sold and delivered to the plaintiff. 

“Phat when said eixth interest coupon became due and payable, 
the same was presented for payment at the place where it is made 
payable, and payment thereof demanded and refused. 

“That the said sixth interest coupon, with interest thereon at the 
rate of seven per cent. per annum since the lith day of April, A. D. 
1876, remains due and wholly unpaid.” 


The other nineteen counts were identically the same as the 
first, except as to the number of the bond referred to, also the 
title of the case, and the description of the parties being 


omitted. 
The prayer to the declaration was as follows, to wit : 


“ Wherefore, the plaintsff prays judgment for five hundred dollars, 
the principal of the several interest coupons herein set out, with in- 
t rest on two hundred and fifty dollars thereof at the rate of seven 
per cent. per annum, since the 15th day of April, 1875, and interest 
on two hundred and fifty dollars thereof, at the rate of seyen per 
cent. per annum since the 15th day of October, 1875, together with all 


other proper relief. Alan Ennis, 
Attorney for Piaintiff.” 
“EXHIBIT A. 
(Copy of Bond.) 
No. — Oxford Township Bridge Bond. $500.00, 


“The township of Oxford, in the county of Sumner and State of 
Kaneas, hereby promises to pay to —— —— — or bearer, the sum 
of five hundred dollers, on the fifteenth (16th) day of April, A. D. 
1688, with interest thereon at the rate of ten per cent. per annum, 
payable semi-annually on the 15th day of October and April of each 
year, upon the presentation of the wapons therefor hereto attached. 
Both principal and interest payable ac the American Exchange Na. 
tional Bank, in the City of New ‘ork. This bond is one of an iesue 
of ton thousand dollars, made for the purpose of aiding in the build- 
ing of a bridge across the Arkaneas river at the town of Oxford, in 
the county of Sumner and State of Kaneas, and in pursuance of an 


act of the Legislature of the State of Kansas, entitled “An Act au- 
thorising the Trustee, Treasurer, and Clerk (or any two of them), of 
the township of Oxford, in the county of Sumner and State of Kan- 
sas, to subscribe for stock in the Oxford Bridge Company to the 
amount of ten thousand dollars, to aid in the construction of a bridge 
across the Arkansas river at Oxford, in said county and State, and 
to issue the bonds of said township in payment therefor; approved 
March let, 1872; and in pursuance of a vote of the qualitied electors 
of said township, had at an election held therein on the geb day of 
April, A. D. 1872, which said election resulted in a majority of 112 in 
favor of issuing said bonds in a total vote of 140. 

“The faith of said township and the receipts for toll of said bridge 
are pledged to the payment of this bond and interest. 

“In testimony whereof the Township Trustee, Clerk and Treasurer 
of said township have caused this bond to be issued duly certified, 
attested, and countersigned, this 1bth day of April, A. D. 1872. 
Gone T. WALTON, Trustee. 
“Attest: Jon H. Forxa, Clerk. : 

“Countersigned: T. E. CLARK, Treasurer.“ 


“EXHIBIT B. 

I, A. Thoman, Auditor of the State of Kansas, do hereby certify 
that this bond has been regularly and legally issued; that the signa- 
tures thereto are genuine, and that such bond has been duly regie- 
tered in my office, in accordance with an act of the Legisiature, en- 
titled “An Act to authorize counties, incorporated cities and muni- 
cipal-townships to issue bonds for the purpose of building bridges, 
aiding in the construction of railroads, or other works of internal 
improvements, and providing for the registration of other bonds, 
and the repealing of all laws in conflict therewith,” approved Marc 
2d, 1872. 

“ Wivness my hand and official seal, this Weh day of April, 1872. 

A. THOMAN, 

[Seal of Auditor of State. -Auditor of State.” 

Kansas, April 25, 1872.) 


The learned counsel for plaintiff in error, in his summing 
up, pages 46-7 of his brief, lays much stress upon the supposed 
equities and “substantial merits” of this case; but a careful 
examination of the declaration in McClure vs. Oxford 
Township, above set forth, will disclose the fact that all of 
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these matters were fully and fairly presented to this Court in 
that case, but were not deemed worthy of even passing notice. 
The opinion of this Court in that case being as follows, to wit : 


“ Mn. Cm Justiczs Waits delivered the opinion of the Court: 8 


„% A municipality must have legislative authority to subscribe te 
the capital stuck of a bridge company before its officers can bind the 
body politie to the payment of bonds purporting to be issued on that 
account. Municipal officers cannot rightfully dispense with any of 
the essential forms of proceeding which the Legislature has pre- 
scribed for the purpose at investing them with power to act in the 
matter of such asubecristion. If they do, the bonds they issue will 
be invalid in the hands of ali that cannot claim protection as bona 
fide holders. 

“To be a bona fide holder, one must be himeelf a purchaser for 
value without notice, or the successur of one who was. Every man 
la chargeable with notice of that which the law requires him to know, 
and of that which, after being put upon inquiry, he might have 
ascertained by the exercise of reasonable diligence. Every dealer in 
municipal bonda, which upon their face refer to the statute under 
which they were issued, is bound to take notice of the statute and of 
all ite requirements. 

“ The statute under which the bonds now in question were issued, 
and which is referred to in the bonds, though passed and approved 
‘March I, 1873, was not, by ite terms, to go into effect until after ite 
publication in the “Kansan Weekly Commonwealth.” Of this, 
every purchaser of the honda had notice, because it was part ef the 
statute he was bound to take notice of. A purchaser would, there- 
fore, be put upon inquiry as to the time of the publication. and by 
reasonable diligence could have ascertained that this did not take 
place until March 21. This heing the case, the law charges bim 
with knowledge that the statate did not go into effect until that 
date. The statute further provided that no bonds could be issued, 
under its authority, until the question of their issue had been sub- 
mitted to the legal vnters of the town at an election, of wich thirty 
days’ notice had been given,and at which a majority of the votes 
should be in favor of the measure. These bonds bore date April 16, 
1872, and, pursuant to the exprese requirements of the Act, contained 
a statement of the purpose for which they were iesued, a reference 
to the Act under which they were e ed, and the result of the vote 
of the inhabitants on the question of their issuance, which is stated 
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to have been taken April 8, 1872. No valid notice of an election could 
be given until the Act went into effect, because until then no officer 
of the township had authority to designate the time or piace of hold - 
ing it. These bonds, therefore, carried upon their face unmistakable 
evidence that the forme of the law under which they purported to 
have been issued had not been complied with, because thirty days 
had not elapsed between the time the law took effect and the date of 
the election. If a purchaser may be, as he sometimes in, protacted 
by false recitals in municipal bonds, the manicipality ought to have 
the benefit of those that are true. 

“This suit was brought upon coupons «ietarhed from the bonds 
parchased by the plaintiff in error before maturity, but upun their 
face they refer to the bonds, and purport to be for the semi-annual 
interest accruing thereon. This puta the purchaser up n inquiry for 
the bonds and charges bim with notice of all they contain. 

“This disposes of the case. As the deciaration seta out a onpy of 
the bends with all the recitals, and the recitals show that the hand- 
were irregularly iesued and not binding upon the township, it fol- 
lows that the declaration does not sot forth a good cause of action 
against the defendant, and that the demurrer was properly aus- 
tained. This is iti accordance with the decision of the Sapreme 
Court of Kansas, in George v. Oxford, 16 Kan. 72. Under these cir- 
cumatances it is unnecessary to consider any other of the questions 
which have been certified here. 

“The judgment 10 affirmed.” 


It will also be observed that the effect of the registration of 
these bonds was fairly presented for the consideration of this 
Court in that case, but that fact was not deemed by the Court 
of sufficient importance to be even noticed specially, so that, 
as before stated, the only question presented in this case that 
was not fairly presented and determined by this Court in 
MoClure v. Oxford, supra, is the single one whether the 
facts found by the Circuit Court, pages 63, 64, 65, 66 and 67, 
of the record, and pages 2, 3, 4, 8, 6, 7, 8 and 9, of the brief 
of plaintiff in error, show a sufficient compliance with the gen- 
eral bond law of the State of Kansas in force at the time these 
bonds were issued. Pages 12, 13, 14, 15, 16, 17, 18, 19, 20, 


21, 22, of the brief of plaintiff in error, as to render them valid 
under that act. I cannot understand how the plaintiff in error 
can successfully claim to be an innocent or bona fide pur- 
chaser of these bonds and coupons; and yet the whole argu- 
ment of counsel for plaintiff in error is based upon the suppo- 
sition that this Court will treat him as an innocent holder of 
the securities sued upon. 

It is a strange system of reasoning that in effect says be- 
cause these bonds showed upon their face that they were ab- 
solutely void under the law, under which they upon their face 
purport to have been issued, their purchaser may assume that 
they were issued in strict, or at least substantial conformity 
with the provisions of some law other than the one referred 
to; and yet this is, in effect, the position assumed by counsel 
for plaintiff in error. This case is wholly different from the 
case of Anderson County vs. Beal, 113 U. S. 227. In that 
case the provisions of the statute of the State of Kansas, au- 
thorizing the issuance of the bonds in question had been sub- 
stantially complied with, and it was by mistake that the bonds 
on their face recited the wrong statute as the basis of their 
existence. In the case at bar, it was not alleged by the plain- 
tiff in error, in hig declaration, that the reference on the face of 
the bonds in suit, to the statute under which they were issued 
was a mistake or mis-recital, and there is nothing in the record 
brought to this Court to suggest a mistake; but, on the con- 
trary, the tenth fact found by the trial court, pages 65 and 66 
of the record, and pages 3, 6, 7 and 8 of the brief of plaintiff 
in error, shows conclusively that the township officers never 
had in contemplatiun, in and about their proceedings, any act 
or law other than the one referred to on the face of the bonds. 
This special act invests the trustee, treasurer and clerk (or any 
two of them) of the township with the power of calling an elec- 
tion to determine the question of the issuance of these bonds, 


without the presentation of a petition, or any preliminary 
steps being taken by the voters of the township. It also pre- 
scribes the notices requisite to be given, and provides that the 
bonds shall contain a statement of the purposes for which they 
were issued, and a reference to the act under which they were. 
issued and the result of the vote on the question of their issu- 
suance. See sections 1, 4 and 5 of said act, on pages 10 and 
11 of the brief of plaintiff in error; and all of these provisions 
are essentially different from the requirements of the 
bond law under which plaintiff in error now contends that 
these bonds were in fact issued. Section 4 of said act, 
14 of the brief of plaintiff in error, requires as a condition 
precedent to the calling of an election for the pu of 
voting bonds for any of the purposes authorized by the 
that a petition, signed by at least one-fifth of the voters of the 
municipality, shall be presented to the board or tribunal in- 
vested with the power of calling such election, and prescri 
the notices required to be given of the time and place] of 
holding such election ; and all of these proceedings are 


March 1, 1872, under which were had the proceedings t 
resulted in the issuance of these bonds. Aguin, section 1 of 
the general act, pages 12 and 13 of the brief of plaintiff 
error, limits the issue to a sum not greater than ten per ce 
inclusive of all other bonded indebtedness, of the 
property of the county, city or township; while the 


lars in bonds, without reference whatever to the 
property of the township, or its existing bonded indebtedn 
. Counsel for plaintiff in error admits that his client was, at 
the date of his purchase of these bonds, chargeable with no- 
tice of all the laws of the State of Kansas relating to the issu- 
ance of bonds in aid of works of internal improvement, and it 
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follows as a necessary corollary that he was chargeable with 
notice of the difference in the powers conferred and condi- 
tions precedent required by the special act under which the 
bonds on their face purport to have been issued, and the gen- 
eral law under the provisions whereof he now seeks to have 
them upheld. And having ascertained that the bonds were 
absolutely void under the provisions of the statute in pursu- 
ance wherewith they purport to have been issued, could he 
shut his eyes and say: “Inasmuch as the provisions of the 
statute referred to on their face have not been complied with, 
and these bonds therefore have no validity under that law, I 
am justified in presuming, and will presume, and do assume, 
that the township officers, although having utterly failed to 
comply with the law under which they intended to act and :t- 
tempted to act in the matter of the issuance of these bonds, 
did nevertheless, by some mistake on their part, comply sub- 
stantially witl. the provisions of some other law under which 
these bonds might lawfully have been issued, if the proper pro- 
ceedings and conditions precedent had been observed and per- 
formed.” If he could indulge in this sort of reasoning, then 
he may be entitled to protection as a bona fide purchaser 
without notice; but I think the true rule to be different, and 
believe it to be substantially this: Being apprised that the 
bonds were void under the special act recited on their face, it 
devolved upon every purchaser, or proposed purchaser, to 
ascertain the fact, if it existed as a fact, that the recitals on the 
face of the bonds were mistakes, and that the bonds had in 
fact been issued under and in pursuance with proceedings in 
substantial conformity with the provisions of the general act 
of March 2; and this knowledge could, of course, be obtained 
only from an examination of the records of the municipality, 
and an examination of those records would have disclosed the 
facts set forth in finding of fact number 10, pages 5, 6, 7 and 
8 of the brief of plaintiff in error, before referred to, and from 
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which It clearly appears that the township board proceeded, 
or attempted to proceed, under and in pursuance with the 
special act of March 1st, and without any thought of or refer- 
ence to any other statute or authority whatsoever. 

The original declaration in this case did not allege that the 
bonds in suit were issued under the general law of March 2, 
1872, but on the contrary did, by attaching a copy of one of 
the bonds to the declaration, and making it in express words 
a part of it, affirmatively declare that the bonds were issued. 
under the provisions of the act recited upon their face ; the. 
declaration, exclusive of the “ Exhibits,” appears on pages 2 
and 3 of the record. To this declaration the defendant de- 
murred upon the ground that it did not set forth a cause of 
action. The demurrer appears on page 59 of the record. 
Afterwards, on the sth day of June, 1884, at the June term of 
the Circuit Court, the demurrer of the defendant was heard 
and sustained by the Court, and the plaintiff was given leave 
to amend his declaration; and on the oth day of June, 1884, 
filed his amendment, wherein and whereby he set up and 
alleged that · said bonds were duly issued in pursuance of the 
election duly and legally held therein, to wit: In the defend- 
ant township, by the qualified electors thereof, under and in 
pursuance of and in full conformity with the act of the Legis- 
lature of the State of Kansas, passed March 2, 1872, to au- 
thorize counties, cities and townships to vote such bonds, be-. 
ing chapter 68 of the laws of 1872.“ And afterwards, to wit: 
On the gth day of July, 1884, the defendant filed its general 
denial or traverse of the allegations of the amended petition. 
See pages 59, 60 and 61 of the record. Afterward, on the 1st 
day of June, 1885, at the June term, 1885, of the Circuit Court, 
the case was tried by the Court, and à general finding made 
in favor of the defendant, and judgment rendered in favor of 
the defendant and against the plaintiff for cost ; which finding 
and judgment was in the words and figures following, to wit : 


15 
% Moass R. Crow 


Tas Townsuir oF Oxronn. ( 
Sumner County, Kansas. 


% MONDAY, JUNB Ist, 1885. 


“This action came on for trial, and the parties hereto, by their 
attorneys, waived a jury herein by written stipulation filed herein, 
and submitted the premises to the Court. And thereupon the Court, 
having heard the evidence adduced and arguments of counsel, now 
find for the defendant. And thereupon it is by the Court here con- 
sidered, ordered and adjudged that sali defendant go hence without 
day, and that be have and recover of and from said plaintiff his costs 
in this action expended, and that exerution issue therefor.” Page 


@2 of the Record. 


Afterwards, on the 4th day of June, plaintiff filed his motion 
for a new trial. and on the 14th day of January, 1886, at the 
December, 1885, term of the Circuit Court, the motion for a new 
trial was overruled and, upon the request of the plaintiff, the 
Court made the special findings of fact set forth on pages 63, 
64, 65, 66 and 67 of the record, and on pages 2, 3, 4, 5, 6, 7, 8 
and 9 of the brief of plaintiff in error. The record of the trial 
and general finding in favor of defendant, and judgment for 
costs against the plaintiff, together with the leave given the 
plaintiff to amend his declaration, the amendment to the decla- 
ration, and the answer of the defendant to the amended decla- 
ration, are all found on pages 60, 61 and 62 of the record. 

Now it seems to me that the plaintiff in error is absolutely 
concluded by the record brought to this Court. His original 
declaration having been demurred out of existence, he accepts 
the ruling of the Court, without Exception,” and asks and 
obtains leave to file an amendment to the declaration, and 
files such amended declaration, and his declaration, as thus 
amended, is traversed by the defendant, and trial is had and 
results in a general finding in favor of the defendant and 
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against the plaintiff, and judgment for costs. The plaintiff 
makes a motion for a new trial, which being overruled, the ac- 


tion of the Court in overruling said motion is accepted by 


the plaintiff, without “ Exception,” and special findings of fact 
and conclusions of law requested. These are made by the 
Trial Court, and are also accepted by the plaintiff, without 
“ Exception,” and he thereupon brings the case to this Court 
upon his amended declaration, the general denial or traverse 
filed by the defendant thereto, and the general and special 
findings of the Court Let SEAR RE re NaRINries Ste 
64, 65, 66 and 67 of the record. } 

None of the evidence introduced and coasidered upon the 

ee rh rennen, Court in any 

y, except those extracts from the public records of the de- 
een township that are contained in the roth finding of 
fact made by the Trial Court. ! 

Now these special findings of fact being entirely consistent 
with the general findiag made by the Trial Court in favor of 
the defendant and against the plaintiff, and the evidence upon 
which the Trial Court acted not having been preserved and 
brought before this Court by a “ Bill of Exceptions,” or other- 
wise, how can this Court determine that the Trial Court erred 
in its general finding, page 62 of the record, in favor ot the 
defendant and against the plaintiff ? 

These bonds depend for their validity upon having been 
issued in conformity with the special act of March rst, re- 
ferred to by its title upon their face, or in pursuance with the 
provisions of the general act of March 2, 1872, set forth by the 
plaintiff in error in the amendment to his declaration, filed 
June 9, 1884, page 60 of the record, as the foundation for their 
_ issuance; and this Court has already decided, MoClure vs. 
_ Oxford Township, 94 U. S. 429, that they were noé issued 
in conformity with the provisions of said special act of March 
ist, 1872, and the Circuit Court has decided in this case by its 
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general finding, page 62 of the record, that they were not — 
issued “in pursuance of an election duly and legally held in 
said township by the qualified electors thereof under and in 
pursuance of, and in full conformity with, the act of the Legis- 
lature of Kansas, passed March 2, 1872, to authorize counties, 
cities and townships to vote such bonds,” as alleged in plain- 
tiff’s amended declaration, and ‘as the evidence upon which 
the Circuit Court made this general finding was not preserved 
and brought up to this Court, it seems to me that these two 


decisions dispose of evesy question in the case. 


The mere fact that these bonds were indorsed by the. 
Auditor of State, at the time and in the manner set forth in the 
13th finding uf fact of the Circuit Court, cannot impart to 
them any validity whatever ; nor does it constitute the plaintiff 
in error a bona fide purchaser, without notice, and I therefore 
respectfully submit that the judgment of the Circuit Court 
should be affirmed. I. Wapz McDonald, 

Attorney ſor Deſendant in Error. 
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IN THE 


Supreme Court of the United States. 


Cuaries H. Harcoop et als. 
vs. 


Hoxace L. Hxwrrr. 


It is hereby stipuluted and agreed by and between the 
parties to the above entitled cause that certain words omitted 
from the transcript as sent up by the Clerk of the Circuit 
Court for the District of Indiana, may be supplied in the 
printed record; said words so to he supplied ure us follows : 
%% And became by assignment from said Hapgood & (um. 
pany. These words ure to be inserted between the words 
Company and the in the last line of folio 35 on page 
15 of the printed record ; so that the entire sentence as cor- 
rected «hall read a« follows: That said lust named corpor- 
ation succeeded to the business of said corporation of 
‘Hapgood & Company,’ and hecame by assignment from 
said ‘Hapgood & Company the owner of all the assets of 
every kind and nature whatsoever of anid corporation,”’ etc. 
And said correction may be made by the Clerk of the 
Supreme Court and have the same effect aa though said 
omitted words had heen included in the transcript as sent 
up from the court below. | 

PATTISON & CRANE, 
Solicitors for Appellants. 
WOOD 4 BOYD,. 
Solicitors for Appellee. 
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Pleas of the circuit court of the United States within and for 

the district of Indiana, nand holden at the United 
States court-house, in the city of Indianapolis, on the first Tuesday 
of November, in the year of our Lord one thousand eight hundred 
and eighty-two, before the Honorable Walter Q. Gresham, jud 
of the district court of the United States for the district of Indi- 
ana, and ex-officio judge of said circuit court. 


 GHARLES H. HAPGOOD ET AL. VS. HORACE L. HEWITT. 


Chancery. 


CHARLES H. Hapcoop, James H. Hesse, Jonn PAcKEnR, 
and THe Hapaoop POW Company 6833 


U. 
Horace L. Hewirrt. 


Be it remembered that heretofore, to wit, at the November term, 
1879, of said court, on the 10th day of February, 1880, before the 
Honorable Walter Q. Greshom, one of the judges of said court, the 
following proceedings in the above-entifled cause were had, to wit: 


Come now the complainants, by Everett W. Pattison and John G. 
Williams, their solicitors, and file their bill of complaint herein 
in the words following: 


To the honorable the judges of the circuit court of the United States 
for the district of Indiana: 


2 Charles H. Hapgood and James H. Hesse, citizens of the 

State of Illinois, and John Packer, a citizen of the State of 
Missouri, trustees of the corporation of Hapgood and Company and 
the Hapgood Plow Company, a corporation duly incorporated under 
and by virtue of the laws of Illinois, and doing business in said 
State, bring this, their bill of complaint, against Horace L. Hewitt, 
a citizen of the State of Indiana, and Louis M. Rumsey and Moses 
Rumsey, citizens of the State of Missouri. 

And * your orators complain and say: 

That on and before the first day of August, A. D. 1873, and from 
and after that date continuously down to the 31st day of December, 
A. D. 1879, there existed a corporation organized under the laws of 
the State of Missouri for the purpose of —— — ſor 
sale, the corporate name of which was Ha and Company ;” 
that said corporation was dissolved on the first day of — A. 
D. 1880; that at the time of such dissolution the affairs of said cor- 
poration were being oe by a board of directors, consisting of 
the above-named Charles H. Ha „James H. Hesse, and John 
Packer, said Charles H. Ha being the president of said cor- 

ration ; that by virtue of the laws of Missouri then in force said 

ast-named parties, to wit, Charles H. Hapgood, James H. Hesse, 
and John Packer, became and were trustees of said corporation of 
Ha and Company, with full power to settle the affairs, 
3 collect the outstanding debts, and to sue for and recover the 
debts and p y belonging to such corporation by the 
name of the trustees of such corporation. 


2 CHARLES H. HAPGOOD ET AL. vs. HORACE L. HEWITT. 


Your orators state that from the date of the organization of the 
said corporation of Hapgood and Company to the time of its disso- 
lution said Charles H. Hapgood was at all times its president; that as 
such he had general control and management of the entire business 
and mannfacturing of said corporation; that all the officers and 
employees were under his direction, and that he had as such presi- 
dent power to hire and discharge all employees of every grade, and 
to determine the classes and kinds of that should manu- 
factured, and the general way in which the business should be con- 
ducted ; that there was a large number of employees engaged in 
manual labor for said corporation, and, in addition thereto, there 
were employed by and connected with said corporation various em- 

loyees of * — grades, there being a superintendent, a secretary. 
— oremen of the blacksmithing and wood-work depart- 
ments, and traveling salesmen ; that each of the above-named em- 
ploy ees had charge of certain departments, but that all were under 
the control and direction of the president aforesaid, who was the 
chief executive officer of the corporation, and who wasresponsible only 
to the board of directors; that the duties of the superintendent were 
subject to the direction of the president—to have general charge of 
the manufacturing department, to get up such new devices, 
4 arrangements, and improvements in the plows manufactured 
as should adapt them to the market and as should be needed 

froin time to time to suit the wants of customers. 

Your orators further state that shortly before the first day of Au- 
gust, A. D. 1873, Horace L. Hewitt, one of the defendants herein, 
represented to said corporation of Hapgood and Company that he 
wus a man of large experience in mechanical pursuits; that he had 
been for several years immediately preceding engaged with B. F. 
Avery and Sons, a firm — in the manufacture of plows in the 
city of Louisville, in the State of Kentucky; that he was familiar 
with the manufacture of plows and agricultural implements, and 
had been so since the year 1868; that he had been instrumental in 
getting up the best plows manufactured by said firm of B. F. Avery 
and Sons, and that the most valuable improvements in the plows 
mas. ufactured by said firm had been introduced by him, said Hew- 
itt, and adopted at his suggestion and instigation; that since the 
year 1869 he had given his undivided attention to the manufacture 
of plows, and understood thoroughly the different kinds of plows in 
the market and the classes of plows needed for the use of the South, 
and could and would give to any manufacturer who should secure 
his services the benefit of his experience in devising and making 

improvements in the plows manufactured by them. 
5 our orators state that in consequence of, and rely- 

ing upon, these representations so as aforesaid made by 
Hewitt, said corporation of Hap and Company, through Charles 
H. Hapgood, its president as uforesaid, were induced to take said 
Hewitt into the employ of said corporation, and did employ him to 
devote his time and services to the getting up and perfecting 
plows and other goods adapted to the Southern plow trade and to 
introduce the same; that said Hewitt did enter into the service of 


CHARLES H. HAPGOOD ET AL. VS. HORACE L. HEWITT. 3 


said corporation for the purposes and with the duties aforesaid, and, 
that he might be more fully identified with the said corporation, he 
purchased a small amount of the stock of said corporation, to wit, 
one share, and was elected vice president of the said corporation ; 
and that afterwards and during the year 1874, in accordance with 
an agreement made between him, said Hewitt, and said Charles H. 
Hapgood, president of said corporation, suid Hewitt purchased of 
said Charles H. —— one-half of the sharles held by said Charles 
H. Hapgood in said corporation, and thereby became the owner and 
holder of the same, with the understanding that thereafter he was 
to devote his time and services to getting up and perfecting plows 
and other goods = to the general trade of said Hapgood and 

Company, and to exercise a general supervision over the 
6 manufacturing department, subject only to the president ; 

that thereupon said Hewitt became the superintendent of the 
manufacturing department of said corporation of Hapgood and 
Company, and that he held such position of superintendent until 
the fall of the year 1877, when his conpection with said corporation 
entirely ceased; that by reason of the experience of said Hewitt in 
the manufacture of plows, and his familiarity with the business as 


stated by him, and of the expected value of his services in the 


introduction by him of improvements in the style and method of 
manufacturing plows, and in oe the various goods manufac- 
tured by said corporation, said corporation of Hapgood and Com- 
pany was induced to pay him a salary of three thousand dollars a 


ear. 3 
Your orators further say that among other plows manufactured 
by the corporation of Hapgood and Company was a plow known as 
a sulky or riding plow, so arranged that the plow was carried on a 
frame supported on wheels, and that the driver of the horses rode 
on such frame; and that prior and down to the year 1876, said cor- 
— was manufacturing a plow with a wooden frame, but that 
uring that year it was thought desirable by the officers and direc- 
tors of said corporation to make a change therein substituting an 
iron for a wooden frame. 
7 And your orators further say that during the years 1875, 
1876, and 1877 one Joseph P. Black was ir? the employ of 
said ae as traveling salesman; that during the years 1876 
und 1877 one Thomas Pates was in the employ of said co tion 
as foreman of the blacksmithing department, and one Levi H. Hap- 
good as foreman of the wood department of said corporation ; that 
as early as the year 1875 said Black had found that the wooden 
sulky plows manufactured by said corporation were brought into 
competition in the market with iron sulky plows, and that it would 
be necessary, in order to hold and extend the trade of said corpora- 
tion, to manufacture an iron sulky—that is to say, asulky with an 
iron frame; that frequent conversations were had during the latter 
rt of 1875, and cspecially during the first half of the year 1876, 
— said Black, salesman as aforesaid ; said Charles H. Hapgood, 
the president of the company, and said Horace L. Hewitt, the super- 
intendent of the company, as to the necessity of superseding the 
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wooden sulky then os manufactured by an iron one; that in 
said conversations said Charles H. —— president as aforesaid, 
stated that as the wooden sulky which the corporation had been 
manufacturing, had been giving great satisfaction to customers it 

would be advisable, so fur as possible, to retain its essential 
8 features in the iron sulky, and said Black, on his part, in- 

sisted that said iron sulky must have not only an iron axle 
but that it must be bent so as to form an arched axle, and that it 
must have a stirrup so arranged as to hold the point of the plow 
lower than the heel; that as the result of these conversations and 
deliberations said Horace L. Hewitt, superintendent aforesaid, was, 
early in the summer of 1876, directed by the president, said Charles 
H. Ha , to proceed at once to get up an iron sulky plow accord- 
ing to the suggestions made as above mentioned, to wit: that he 
should retain in said plow all the valuable features of the wooden 
sulky plow which the corporation had been manufacturing, should 
construct the plow of wrought and inalleable iron, and should adopt 
the suggestion of said Black as to an arched iron axle and the stirrup 
to govern the point of the plow; and it was further directed that 
— new plow should be gotten up without delay, so that the corpora- 
tion could be ready to manufacture it for the trade of 1877. 

Your orators further say that said Hewitt promised to obey said 
directions and to get up such a plow as was suggested, but that dur- 
ing the whole of the year 1876 he failed to take any steps toward 
building such a plow; that in the month of November, in said year 

1876, said Hewitt having been taken sick, said Charles H. 
9 Hapgood, perceiving that Hewitt had not carried out the said 

directions, so as aforesaid given him, and fearing he might 
not be able to do so, and that such iron sulky would not be built in 
time for the next year’s trade, gave directions to said Thomas Pates, 
hereinbefore mentioned, the foreman of the blacksmithing depart- 
ment of said corporation, to get up an irow sulky, giving him the 
same directions as to the general plan of the plow which he had 
before that time given to said Hewitt, as hereinbefore stated; that 
thereupon said Pates, aided by suggestions from said Black, pro- 
ceeded to build an iron sulky plow for said corporation of Hapgood 
and Company. | 

Your orators further say that soon after said Pates began to con- 
struct said plow said Hewitt, having recovered his health, informed 
said Charles H. Hapgood that he was ready to commence to get up 
an iron sulky plow, as he had been di todo; that said Charles 
H. Hapgood, president as aforesaid, seeing that said Hewitt indicated 
a willingness to commence to carry out the instructions given him 
as aforesaid, directed said Pates to discontinue his work upon his, 
said Pates’, plow, and to allow said Hewitt to go on and construct a 
plow as he, said Hewitt, had been directed to do. That thereupon | 

said Pates did discontinue work on said plow, but gave to said 

10 Hewitt various suggestions as to the manner in which the 
low should be built and the different parts thereof con- 
structed, and said Hewitt had full and free access to the work which 
said Pates had already done, and used certain parts thereof in the 
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plow constructed by him: that the officers and various employees of 
said corporation also gave to Hewitt during the time that he was 
occupied in the construction of said plow suggestions and directions 
as to different parts of the same, and that directions and suggestions 
in addition to those given by suid Pates as aforesaid were given by 
said Charles H. Hapgood, president of said corporation; by said 
Black, salesman; by said Levi H. Hapgood, foreman of the wood 
shop » by one — B. Funk, secretary of the corporation, and by 
work men employ by said corporation, and all of these various 
parties aided and assisted in planning and getting up said plow. 

Your orators further say that during all the time said Hewitt was 
engaged in the construction of said plow he was in the employ of 
said corporation of Hapgood and Company, and was drawing a sal- 
ary at the rate of three thousand dollars a year; that the time dur- 
ing which he was engaged in its construction was the regular work- 
ing hours in the factory of said corporation; that the men who did 

the manual labor on it were all employees of and paid by said 
11 corporation; that all the materials used in its construction 

were bought and paid for by said corporation; that while the 
work, as it progressed, was under the general superintendence of 
said Hewitt, the work in the respective departments was also under 
the special superintendence of said Putes and Levi H. Hapgood, who 
were respectively the foremen of the blacksmithing and wood de- 
partments of said corporation, and who were both of them paid by 
said corporation, and that during the whole time of its construction 
it was understood by all the parties engaged therein, and by those 
at whose instance its construction was commenced, that said plow 
was being gotten up for the use and benefit of said Hapgood and 
Company, and as a model for the future construction of the sulky 
plows by said corporation. 

Your orators further say that the construction of said plow was 
completed about the first of April, A. D. 1877, and was then tried 
in the field under the superin-dence of said Charles H. Hapgood, 
president as aforesaid, said Black, Hewitt, and some others connected 
with said corporation being present; that at said trial the president 
of said corporation noticed that the arrangement which he had di- 
rected to be made by means of a stirrup for —— the heel of the 
plow higher than the point was wanting, and that his orders in this 

respect had not been followed, whereupon he, the said 

12 president, ordered the said plow to be taken back into the 
shop, and had the same altered so as to meet the requirement 
aforesaid, after which alteration said plow was again tried in the 
field in the presence of said Black and some of the employees of the 
corporation, and was by him and by suid president accepted as sat- - 
isfactory ; that said Hewitt was then directed by said president to 
proceed to Chicago, in the State of Illinois, and have the necessary 
malleable castings made for the construction of plows after the 
model of that so constructed as aforesaid, and that said Hewitt did 
to Chicago, in accordance with such direction by the president of 
Hapgood and Company, and as an employee of suid corporation, 
aud did obtain castings and moldg and other necessaries for the fu- 


2 192 a Be 


1 
7 * thea 1 
2 Pe 2 a 1 i? 
— 22 . . . r . 
0 8 8 


6 CHARLES H. HAPGOOD ET AL. vs. HORACE L. HEWITT. 


ture building of plows like that constructed as aforesaid, and that 
during the time so spent by him he was drawing bis regular salary 
as superintendent of Hapgood & Company, and all his expenses and 
the cost of the molds, castings, etc., obtained by him was paid by 
said corporation. 

Your orators further say that immediately thereafter said corpora- 
tion began, with the full — and consent and under the im- 
mediate personal supervision of said Hewitt, to manufacture plows 

for sale after the model of the one so as aforesaid constructed 
13 by said Hewitt, and continued to manufacture such plows 

with the knowledge and consent of said Hewitt, and during 
much of the time under his personal supervision, until a patent was 
issued to said Hewitt, as will be hereinafter shown ; that said Hewitt 
continued as superintendent of said corporation until the month of 
* A. D. 1877, when his connection with said corporation 
ceased. 

Your orators further say that after the date when said Hewitt’s 
connection with said corporation ceased, but the exact date your 
orators do not know and have no means of ascertaining, he made 
application to the Commissioner of Patents of the United States for 
a patent on said plow, and that on the 26th day of March, A. D. 
1878, letters patent were granted to him covering certain parts of 
said plow, which said letters patent are numbered 201, 670, and dated 
the 26th day of March aforesaid ; that said Hewitt thereupon for the 
first time claimed, and has ever since claimed, that he had and has 
the exclusive right to manufacture plows under said letters patent, 
and that the corporation of * and Company had no right to 
manufacture any part of said plow covered by said letters patent, 
and, us your orators are informed and verily believe, said Hewitt 
has threatened that he will enforce his rights under said patent as 

inst said corporation of Hapgood and Company, and 

14 will hold it liable in damages for any infringement thereof 

by it, and they have good reason to believe, and do believe, 

that he will attempt to enforce the right so claimed by him, to the 
great detriment of your orators, trustees of said corporation. 

And your orators say that in getting up and devising said plow 
said Hewitt was only performing his duty as an employee of said 
corporation and carrying out his contract with the same, and was 
only doing what he was hired and paid to do, and that the results 
of his labors belonged to said corporation, and said corporation in 
equity and good conscience became the true and rightful owner of 
the right to manufacture said plow, and that if there is any part 
thereof which is patentable that the letters patent issued thereon 
belonged to said corporation as equitable assignee of said Hewitt, 
and that he was and is bound in equity and good conscience to 
make an assignment of said letters patent and all rights thereunder. 

And your orators further say that they are informed and believe 
it to be true that said Horace L. Hewitt has made an assignment of 
one-half of his interest in said letters patent to Louis M. Rumsey 
and Moses Rumsey, doing business as a partnership in the city of 
St. Louis, State of Missouri, under the style and firm name of L. M. 
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Rumeey and Co.; that said Louis M. and Moses Rumsey well 
15 knew, at the time of said assignment, all the facts hereinbe- 

fore stated, and that said corporation of Hapgood and Com- 
pany were equitably entitled to said letters patent and all rights 
thereunder. 

But your orators state that said Louis M. Rumsey and Moses 
Rumsey are residents of the city of St. Louis, in the State of Mis- 
souri, and are without the jurisdiction of this court, and, therefore, 
cannot be made ies defendant herein. But your orators pray 
that should said Louis M. Rumsey and Moses Rumsey come within 
the jurisdiction of this court, proper process may issue to make them 
parties defendant herein. 

And your orators further say that on the 27th day of December, 
1879, a corporation was organized under the laws of the State of 
Illinois under the name of the Hapgood Plow Company ;” that 
said last-named corporation has succeeded to the business of said 
corporation of Hapgood and Company, and has become the assignee 
and owner of all the assetts of every kind and nature whatever of 
the said corporation of Hapgood and Company whether legal or 
equitable, and among others of the right herein sought to be en- 
forced ; that said corporation of Hapgood and Company assigned for 
a valuable consideration to said „ Plow Company all its, said 

Hapgood and Company’s, right, title, and interest in and to 
16 _—s said patent, and its right to an equitable assignment of the 

same, and all its right to manufacture said sulky plow in ac- 
cordance with the model plow so as aforesaid made by said Hewitt, 
including all the devices covered or claimed to be covered by the 
letters patent hereinbefore referred to and issued to suid Hewitt; 
and that all the rights in the premises which said — 3 and 
Company had and possessed on and before the 27th day of Decem- 
ber, 1879, were on said day fully transferred to and vested in said 
Hapgood Plow Company. 

And your orators further say that said Charles H. Hapgood, who 
as, as hereinbefore stated, the president of the former corporation 
of yt and Company, is now, and has since the organization of 
said Hapgood Plow Company been, the president of said last-named 
corporation, and that those who were officers of Hapgood and Com- 
pany prior to said 27th day of December, 1879, are now interested in 
and officers of said Hapgood Plow Company ; that the facts here- 
inbefore stated as known to the individual complainants have also 
been known and are now known to the officers of said Hapgood 
Plow Company, and that the officers of said last-named company 
state the remaining facts hereinbefore contained upon information 
and belief. f b 

But your orators say tnat although deſendants have been and still. 

are in equity and good conscience bound to make to your 


17 orators an assignment of said letters patent, and of all rights 


thereunder, yet well knowing the premises and the rights of 
your orators as aforesaid, but contriving to injure your orators, and 
deprive them of the benefits and advantages to which they are en- 
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titled as aforesaid, they utterly refuse to assign said patent to them, 
but claim to hold it adversely to them as hereinbefore stated. 
Wherefore your orators pray that a decree may be rendered by 
this honorable court directing and commanding said defendants to 
make an — — of said letters patent, and all rights thereunder, 
to the said Hapgood Plow Company, assignee of said Hapgood and 
Company, or to the trustees of said Hapgood and Company, in trust 
for said Hapgood Plow Company, vesting the title to said letters 
tent and to all the rights secured thereby in said Hapgood Plow 
mpany, or in _ orators ‘in trust for said corporation, and for 
such other and further relief as to your honors may seem meet and 
just. | 
And forasmuch as your orators can have no adequate relief, except 
in a court of equity, and to the end that the said defendants may, 
if they can, show why your orators should not have the relief herein 
prayed for, and may, according to their best and utmost knowledge, 
remembrance, information, and belief, full, true, direct, and 
18 perfect answers make to the premises, and to all the several 
matters hereinbefore stated and charged, as fully and parti- 
cularly as if severally interrogated as to each and every of said 
matters, answers under oath being hereby expressly waived— 
May it please your honors to _— unto your orators the writ of 
subpoena issuing out of and under the seal of this honorable court, 
directed to said defendant, Horace L. Hewitt, commanding him by 
a certain day, and under a certain penalty therein named, to be and 
appear in this honorable court, then and there to answer the prem- 
ises, not under oath, and to stand and abide such order and decree 
us may be made against him, and if said Louis M. Rumsey and 
Moses Rumsey should come within the jurisdiction of this court 
that a like subpcena may issue as to them. 
And your orators as in duty bound will ever pray, etc. 
CHAS. H. HAPGOOD. 
JAMES H. HESSE. 
HAPGOOD PLOW CO., 
Per CHAS. H. HAPGOOD, Pres’t. 
JOHN PARKER. . 
JOHN G. WILLIAMS, 
Att’y for Complainants. 
EVERITT W. PATTISON, 
St. Louis, Mo., of Counsel. 


19 United States of America, Eastern District of Missouri. 


Srarz oF Missouni, 1 
City of St. Louis, 

On this ninth day of February, A. D. 1880, before me, personally 
appeared Charles H. Hapgood, for himself and his cotrustees and 
as president of the Ha Plow Company, who, being by me first 
duly sworn, deposes and says: That he has read the foregoing bill 
of complaint subscribed by him, and knows the contents thereof, 
and that the same is true of his own knowledge, except as to the 
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matters therein stated on information and belief, and as to those 
matters he belieues it to be true. 
DLsxAL.] C. H. COGGSHELL, 
Notary Public, City of St. Louis, Missouri. 


And afterwards, to wit, at the November term, 1879, ond the 24th 
day of March, 1880, before the Honorable Walter Q. Gresham, one 
of the ju of said court, the following further proceedings in the 
above-entitled cause were had, to wit: ; 


Comes now the defendant, Horace L. Hewitt, by Cha and 
Hammond and Wood and Boyd, his solicitors, and files his de- 
murrer to the bill of complaint herein, in the words following, to 
wit: 


The Demurrer of Horace L. Hewitt, one of the Defendants to the Bill of 
Complaint of Charles H. Hapgood, James H. Hessee, and John Packer, 
Complainants. 


This defendant, by protestation, not confessing all or any 

20 of the matters and things in the bill of complaint contained 

to be true in such manner and form as the same is therein 

set forth and alleged, doth demur to said bill, and for cause of 
demurrer showeth : 


1. That the complainants have not stated in the introductory 
part of their said bill the places of abode of the several parties or 
any of them. 


2. That the complainants have not in and by their said bill made 
or stated such a case as entitled them, in a court of equity, to an 
relief against this defendant as to the matters contained in said bi 
or any of such matter. 


Wherefore, and for divers other good causes of demurrer appear- 
ing in said bill, this defendant doth demur thereto, and humbly 
prays the judgment of this court whether he shall be compelled to 
make any further or other answer to the said bill, and prays to be 
hence dismissed with his costs and charges in this behalf most 


wrongfully sustained. 
WOOD & BOYD : 


CHAPMAN & HAMMOND, 
Solicitors for the Defendant, H. L. Hewitt. 


The undersigned, of counsel for the defendant, Horace L. Hewitt, 
do hereby certify that, in their opinion, the foregoing demurrer is 
well founded in poiut of law. 

WOOD & BOYD, 
CHAPMAN & HAMMOND, 
Sol’rs for H. L. Hewitt. 
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UNITED Srares or AMERICA, 5 

District of Indiana, f 
State oF INDIANA, * : 
Marion County, ; 


Horace L. Hewitt, the above-named defendant, being duly sworn, 


says: That the foregoing demurrer is not inte for — 5 
HORACE L. HEWITT. 


Subscribed & sworn to before me, this 24th day of March, A. D. 
1880. é 


LszAL.] : NORMAN M. RINCK, 
Notary Public in & for said County & State. 
21 And afterwards, to wit, at the November term of said court, 


on the 18th day of February, 1882, before the Honorable 

Walter Q. Gresham, judge as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Come now the defendants, by Messrs. Chapman & Hammond and 
Wood & Boyd, their solicitors, and file their motion to dismiss the 
above-entitled cause under the 88th rule in equity, in the words fol- 
lowing, to wit; 

And now come the defendants and move the court to dismiss the 
bill under the 38th rule in equity. 

| WOOD & BOYD, 


Sol’s for Defendants. 


And afterwards, to wit, at the November term of said court, on the 
22d day of March, 1882, before the Honorable Walter Q. Gresham, 
judge as aforesaid of said court, the following further proceedings in 
the above-entitled cause were had, to wit: 

The court having considered the arguments heretofore submitted 
to the demurrer to the bill for want of equity, and being sufficiently 
advised in the premises, doth sustain said demurrer. 

And afterwards, to wit, at the November term of said court, 

22 on the 11th day of April, 1882, before the Honorable Walter 

Q. Gresham, judge as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Come now the complainants, by their solicitors, and, by leave of 
court first had and obtained, file their amended bill of complaint 
herein in the words following, to wit: 


To the honorable judges of the circuit court of the United States for 
the district of Indiana : 

Charles H. Hapguod and James H. Hesse, of Alton, III., and citi- 
zens of the State of Illinois, and John Packer, of St. Louis, Mo., and 
citizen of the State of Missouri, trustees of the corporation of “ Hap- 
good and Company” and the “ — — Plow vom, on a corpo- 
ration duly incorporated under and by virtue of the laws of Illinois, 
and a resident of and doing business in said State, bring this, their 
amended bill of complaint, against Horace L. Hewitt, of Indianap- 
olis, Indiana. 
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And thereudon your orators complain and say— 
That on and before the first day of August, A. D. 1873, and from 
and after that date continuously, down to the 31st day of De- 
23 cember, A. D. 1879, there existed a corporation organized 
under the laws of the State of Missouri for the pur of 
yaa 0, lows for sale, the corporate name of which was 
“ Hapgood and Company ;” that said corporation was dissolved on 
the first day of January, A. D. 1880; that at the time of such disso- 
lution the affairs of said corporation were being managed by a board 
of directors, — of the above- named Charles H. Hapgood, 
James H. Hesse, and John Packer, said Charles H. Hapgood being 
the president of said corporation; that by virtue of the laws of Mis- 
souri then and still in force said last-named parties, to wit, Charles 
H. Hapgood, James H. Hesse, und John Packer, became and were 
trustees of said corpuration of “ Hapgood and Company,” with power 
to settle the affairs, collect the outstanding debts, to sue and recover 
the debts and property belonging to said corporation. 
Tour orators state that from the date of the organization of said 
‘corporation of “ Ha and Company ” to the time of its dissolu- 
tion said Charles H. Hapgood was at all times its president; that 
as such he had general control and management of the entire 
24 business and manufacturing of said corporation ; that all the 
officers and employees were under his direction, and that he 
had, as such president, e to hire and discharge all agents and 
employees of every grade, and to determine tlie classes and kinds of 
2 that should be manufactured, and the general way in which 
usiness should be conducted; that there was a large number of 
employees engaged in manual labor in said corporation, and in ad- 
dition thereto there was employed by said corporation various em- 
loyees of higher grades, to wit, a superintendent, a secretary, a book- 
eeper, a foreman, and travelling salesman; that the different em- 
ployees last named had charge of different departments, but were 
all under the control and direction of the president aforesaid, who 
was the chief executive officer of the corporation; that the duties of 
the superintendent were to have general charge of the manufactur 
ing department, subject to the direction of the president, and to de- 
vise and to get up such new devices, arrangements, and improve- 
ments in the plows manufactured as should adapt them to the mar- 
ket, and as should be needed from time to time to suit the wants of 
customers. 
25 Your orators further say that shortly before the first day of 
3 August, A. D. 1873, Horace L. Hewitt represented to said cor- 
poration of “ Hapgood and Company ” that he was a man of large 
experience in mechanical pursuits; that he had been for several 
years immediately preceding said date engaged with B. F. Avery 
and Sons, a firin engaged in the manufacture of plows in the city of 
Louisville, in the State of 1 that he was familiar with the 
manufacturing of plows and agricultural implements, and had been 
so since the year 1868; that he had been instrumental in devising 
and getting up the best plows manufactured by said firm of B. F. 
Avery and Sons, and that the most valuable improvements in the 
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lows manufactured by said firm had been devised by him, said 
ewitt, and adopted at his suggestion and instigation ; that since 
the year 1869 he had given his undivided attention to the manu- 
facture of — and understood thoroughly the different kinds of 
plows in the market and the classes of plows needed for the trade, 
especially in the South, and could and would give to any manu- 
facturer who should secure his services the benefit of his expe- 
rience in devising and making improvements in the plows manu- 
factured. 
26 Your orators state that in consequence of and relying upon 
these representations so as aforesaid made by said Hewitt to 
said corporation it, said corporation, through said Charles H. Hapgood, 
its — was induced to take said Hewitt into its employ, and 
said corporation did employ him to devote his time and services to 
the getting up, improving, and — — plows and other goods 
adapted to the Southern plow trade and to introduce the same; that 
said Hewitt entered into the service of said corporation for the a 
and with the duties aforesaid, and, that he might be more fully 
identified with said corporation, he purchased a small amount of the 
stock of said corporation, to wit, one share, and was elected vice 
president thereof. 7 
And — orators say thereaſter, to wit, at some time in the year 
1874, a further agreement was made and entered into by and be- 
tween said Hewitt and said Hapgood, as president of said corpora- 
tion, acting for and in behalf of said corporation ; that by said further 
agreement said Ha sold to said Hewitt and Hewitt bought of 
said Hapgood one-half of the shares of stock held by said Hapgood in 
said corporation, and that the same were transferred to him on the 
books of said corporation ; and as a part of the same transaction 
27 it was agreed by and between said Hewitt and said ry 
as president and acting for said corporation, that said Hewitt 
should, from and after said date, fill the position of superintendent 
of the manufacturing department of said corporation ; that as such 
he was not only to exercise a general supervision over the manufac- 
turing department thereof, subject to the president, but was also to 
devote his time and services to devising improvements in and getting 
up and perfecting plows adapted to the general trade of said corpo- 
ration of Hapgood and Company ;” that said Hewitt accepted said 
position, and from and after said date was the superintendent as 
aforesaid, and held such position continuously until the fall of the 
year 1877, when his connection with said corporation entirely ceased ; 
that he promised and agreed in his new position of superintendent 
to use his best efforts and to devote his knowledge and skill todevis- 
ing and making improvements in the 2 manufactured by said 
corporation and in the getting up and perfecting plows and other 
agricultural implements adapted to its trade; and in view 
28 ol the expected value of his services in so devising and intro- 
ducing improvements in the style and method of manufac- 
turing and perfecting the various articles manufactured by said cor- 
poration it was induced to pay him, and it did pay him, u salary of 
three thousand dollars a year. 


CHARLES H. HAPGOOD ET AL. vs. HORACE IL. HEWITT. 13 


Your orators further say that among other articles manufactured 
by said corporation of Hapgood and Company” was a plow known 
as a sulky or riding plow, so arranged that the plow was carried on 
a frame supported by wheels, and that the driver of the horses rode 
on such frame; that prior and down to the year 1876 said corpora- 
tion was manufacturing said plow with a wooden frame, but that 
during that year it was thought desirable to the officers and direct- 
ors of said corporation to make a change therein, substituting an iron 
for a wooden frame. 

Your orators further say that during the latter part of the year 1875 
and the early part of said year 1876 the officers of said corporation, 
being the president, said Charles H. Hapgood ; the superintendent, snid 
Horace L. Hewitt; thesecretary of said corporation, one Funk, and also 

one Black, a salesman of said corporation, and the foreman of 
29 the wood and iron departments, had frequent conversations with 

reference to the change of suid sulky plow from a wooden to an 
iron frame; that said president was anxious, and so repeatedly ex- 
pressed himself in said conversations, am? also in private conversa- 
tions with said Hewitt, to retain in the iron sulky all the essential 
features of the wooden sulky so far as was consistent with the use of 
an iron frame, and also su certain other features which he 
thought it important to adopt in the new plow, and said Black 
u the importance of an iron axle of an arched form; that as the 
result of tl. ese conversations and deliberations said Hewitt was, early 
in the summer of 1876, directed by said Hapgood, as president afore- 
suid, to proceed at once to devise an- build an iron sulkey plow ac- 
cording to the suggestions made as aforesnid—that is to say, that he 
should retain in said plow all the valuable features of the wooden 
sulky which said corporation had been manufacturing, should con- 
struct the plow of wrought and mal-eable iron, should adopt the other 
features — by the president and the arch suggested 
30 by said Black, and should add such additional features as to 

him, said Hewitt, might seem advantageous, and he, said 
Hewitt, wus further directed to proceed without — in said work, 
so that the said corporation might be ready to manufacture the said 
new plow for the season of 1877. 

And your orators further say that said Hewitt, in accordance with 
the directions so as aforesaid given him, did proceed to devise and 
construct an iron sulky plow of wrought and malleable iron, and 
after some delays finally, about the Ist of April, 1877, produced a 
plow satisfactory to said Hapgood, president as aforesaid; that dur- 
ing all the time suid Hewitt was engaged in devising and construct- 
ing the said plow he was in the employ of said corporation and 
was drawing a salary at the rate of three thousand dollars a year; 
that the time during which he was so engaged was the regular 
working hours in the factory of said corporation; that the men 
who did the manual labor on it were all employees of and paid 
by said corporation ; that all the materials used in its construc- 

tion were bought and paid: for by said corporation ; 
31 that while the work as it ———_ was under the general 
superintendence of said Hewitt, the work in the respective 


„ o> 8 
P 
; 


14 CHARLES H. HAPGOOD ET AL. VS. HORACE L. HEWITT. 


departments was also under the special superintendence of the re- 
spective foremen of those departments, who were also paid by said 
corporation; and during the whole time of its construction it was 
understood by all the parties engaged therein, and by those at whose 
instance its construction was commenced, that said plow was bein 
devised and constructed for the use and benefit of said Hapgood an 
Company,” and as a model for the future construction of sulky- plows 
by said corporation. 

Your orators further say that after said plow was completed and 
had been by said Hapgood, president as aforesaid, accepted as satis- 
factory, suid Hewitt was by said Hapgood directed to proceed to 
Chicago, a city in the State of Illinois, and have the necessary mal- 
leable castings made for the construction of plows after the model 
made as aforesaid; that said Hewitt, in obedience to said direction, 
as an employee of said corporation, proceeded to Chicago and ob- 
tained castings, moulds, and other things necessary for the future 

building of plows after said model, and that during the time so 
32 spent by him he was drawing his regular salary as afore- 

said, and all his expenses, as well as the price of the models, 
castings, and other things obtained by him, were paid by said cor- 
poration. 

Your orators further say that during the time said Hewitt re- 
mained in the employ of said corporation he never at any time made 


any claim of property in any of the devices or improvements made 


or suggested im in said sulky plow or in any other implement 
manufactured by said corporation, and never stated or claimed that 
he was entitled to a patent on any of said improvements, or that he 
had any rights adverse to said corporation in any of said improve- 
ments or devices, and never during the term of his employment as- 
serted any right to a patent in his own name for such improvements 
or devices, or any of them; but they say that after said Hewitt’s con- 
nection with said corporation had ceased, and after he had made an 
arrangement with said Hapgood whereby the latter bought back all 
of his, said Hewitt’s, stock in said corporation, and after said corpo- 
ration had been for many montha, with the knowledge of said 

Hewitt, engaged in the manufacture of said plows, to wit, 
33 on the 14th day of January, A. D. 1878, said Hewit made ap- 

plication to the Commissioner of Patents of the United States: 
for a patent on the improvements in said plow, and on the 26th day 
of March, A. D. 1878, said letters patent were granted to him, cover- 
ing certain parts of said plow, being devices which had been theretofore 
used by said corporation with the knowledge and consent of said 
Hewitt, which said letters patent are ort, Be 201,670, and are 
dated the 26th day of March aforesaid ; that after the issuing of said 
letters patent said Hewit for the first time claimed, as he has since 
claimed, that he had and has the exclusive right to manufacture 
such parts of said plow as are covered by said letters patent, and, as 
your orators are informed and verily believe, said Hewitt has 
threatened that he will enforce his rights under said patent as against 
said corporation, its representatives, successors, and assigns, and will 
hold them liable in damages for any infringement of said patent, 
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and they have good reason to believe, and do believe, that he will 
attempt to enforce the right so claimed by him, to the great 
34 detriment of your orators, trustees of said corporation. 

Your orators say that in devising and constructing said 
plow said Hewitt was only performing his duty as un employee of 
said corporation and carrying out his contract with the same, and 
was only doing what he was hired and paid to do, and that the re- 
sults of his labors belonged to said corporation ; and said corporation 

'in equity and good conscience became the true and rightful owner 
of the right to manufacture said plow, and that if there is any part 
thereof which is patentable the letters issued thereon — — 

iat he 


aid eee as equitable assignee of said Hewitt, and t 


wus and is bound in equity und good conscience to make an assign- 
ment of said letters patent to said corporation, or to your orators as 
trustees thereof. 

And your orators further say that they were informed and believe 
it to be true that said Horace L. Hewitt has made an assignment of 
one-half his interest in said letters patent 10 Louis M. Rumsey and 

Moses Rumeey, doing business as a partnership in the city of 
85 St. Louis, State of Missouri, under the style and firm name of 

L. M. Rumsey and Co.; and that said Louis M. Rumsey and 
Moses Rumsey well knew, at the time of said assignment, all the 
facts hereinbefore stated, and that said corporation of Hapgood and 
Company were equitably entitled to said letters patent and all 
rights thereunder. 

t your orators state that said Louis M. Rumsey and Moses Rum- 
sey are residents of the city of St. Louis, in the State of Missouri, and 
are without jurisdiction of this court, and, therefore, cannot be made 

rties defendant herein. But your orators pray that should said 

is M. Rumsey and Moses Rumsey come within the jurisdiction 
of this court, proper process may issue to make them parties defend- 
ant herein. 

Your orators further say that upon the dissolution of said co 
ration of “ Hapgood and Company ” as aforesaid the stockholders of 
said corporation organized another corporation under the laws of 
Illinois, under the name of the “Hapgood Plow Company,” being 
one of the complainants named herein; that said last-named cor- 
poration succeeded to the business of said corporation of “ Hapgood 

and Company,” the owner of all the assets of every kind and 
36 nature whatsoever of said corporation, whether legal or equit- 

able, and among others of the rights in said letters patent 
issued as aforesaid to said Hewitt, which said“ Hapgood and Com- 
pany ” had or was entitled to, whether legal or equituble, and its, 
said “ Hapgood and Company’s,” right to manufacture a sulky plow 
in accordance with the model: plow as uforesaid made by said Hewitt, 
including all the devices covered or claimed to be covered by the 
letters patent hereinbefore referred to; and that all the rights in the 


remises which said “ Ha and Company had and possessed 
— been fully ne om gray and v in said “ Hapgood Plow 
Dut your — that although defendant and said Louis M. 
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Rumsey and Moses Rumsey have been, and still are, in equity and 
conscience, bound to make to your orators an assignment of 
said letters patent, and of all rights thereunder, yet well knowing the 
premises and the rights of 72 orators as aforesaid, but contrivin 
to injure your orators and deprive them of the benefits and ad- 
vantages to which they are entitled as aforesaid, they utterly 
37 refuse to assign to them said patent or any rights thereunder, 
but claim to hold it adversely to them, as hereinbefore stated. 
Wherefore your orators pray that a decree may be rendered by- 
this honorable court, directing and commanding defendant to make 
an assignment of said letters patent, or of such interest as he may 
have therein, and of all the rights thereunder, to the said Ha 
Plow Company,” assignee of said “Hapgood and Company,” or to 
the trustee of said “ Hapgood and Company,” in trust for said Hap- 
good Plow Company, vesting the title to said letters patent or to 
efendants’ rights thereunder in said Hapgood Plow Company, or 
in said trustee in trust for said corporation, and that defendant be 
injoined and restrained from maintaining any action at law or in 
equity for any alleged infringement by said “ apgood and Com- 
pany” of said letters patent, or for the use by said ‘corporation of 
any of the devices or improvements covered by the same, and for 
such other and further relief as to your honors may seem meet and 
just. 
38 f And forasmuch as your orators can have no adequate relief 
except in a court of equity, and to the end that defendant may, 
if he can, show why your orators should not have the relief herein 
prayed for, your orators pray that said defendant be directed and 
commanded, according to his best and utmost knowledge, remem- 
brance, information, and belief, but not under oath, full, direct, and 
perfect answers to make to the premises, and to all the several mat- 
ters hereinbefore stated and charged, as fully and particularly as if. 
severally and separately inte ted as to each and every of said 
matters, answers under oath being hereby expressly waived, and to 
stand, to abide such order and decree as may he against him. 
And your orators, as in duty bound, will ever * — 
By EVERETT W. PATTISON, 
Their Solicitor. 


STATE OF ILLINOIS, \ ae 
County of Madison, 


Charles H. Hapgood, being duly sworn on his corporal oath, de- 
poses and says that he is one of the parties to the above bill of com- 
plaint, and is president of the Hapgood Plow Company, 

39 another of said parties; that he has read the foregoing bill of 
complaint and knows the contents thereof, and that the same 

is true of his own knowledge, except as to the matters therein stated 
on.information and belief, and as to those matters he believes it to 


be true. , 
CHAS. H. HAPGOOD. 
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: a and subscribed before me, this 8th day of April, A. D. 
[sEar..] | F. H. FERGUSON, — 
Notary Public. 


And afterwards, to wit, at the May term of said court, on the 4th 
day of May, 1882, before the Honorable Walter Q. Gresham, jud 
as aforesaid of said court, the following further proceedings in the 
above-entitled cause were had, to wit: 


Come now the defendants, by their solicitors, and file their motion 
to set aside the order granting leave to file an amended bill herein, 
and to strike said amended bill from the files, in the words follow- 
ing, to wit: 

And now comes the defendant, Horace L. Hewitt, and moves— 

1. To set aside the order granting leave to amend, and 
40 that the amended bill be taken off the file. 

2. Thatthe amended bill be taken off. the file, or that all after 
the ae part thereof be stricken out as being an abuse of said 
leave to amend, or for such other order as may be proper in the 
premises. 

WOOD & BOYD, 
Sol’s for Defendant. 


And afterwards, to wit, at the November term of said court, on 
the 13th day of March, 1883, before the Honorable Walter Q. Gresham, 
judge as aforesaid of said of said court, the following further pro- 
— in the above- entitled cause were had, to wit: 


This cause coming on to be heard upon the motion of defendant, 
filed May Ath, 1882, aſter consideration by the court, the same is 
overruled and the defendant allowed 30 days within which to answer 
the amended bill. 


And afterwards, to wit, at the November term of said court, on 
the 21st day of March, 1883, before the Honorable Walter Q. Gresham, 
judge as aforesaid of court, the following further proceedings in the 
above-entitled cause were had, to wit: 


Come now the defendants, by Messrs. Wood & Boyd, their 
41 solicitors, and file their demurrer to the amended bill of com- 
plaint herein in the words following, to wit: 


The Demurrer of Horace L. Hewitt, one of the Defendants, to the Amended 
Bill of Complaint of Charles H. Hapgood, James H. Hesse, John 
Packer, and the Hapgood Plow Company, Complainants. 


This defendant, by protestation, not confessing all or any of the 
matters and things in the bill of complaint contained to be true in 
such manner and form as the same is therein set forth and alleged, 
doth demur to said bill, and for cause of demurrer showeth: 

That the complainants have not, in and by their said amended 

3—+' 
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bill, made or stated such a case as entitles them in a court of equity 
to any relief against this defendant as to the matters contained in 
said amended bill or any of such matters. 


Wherefore, and for other good causes of demurrer appearing in 


the said amended bill, this defendant doth demur thereto and humbly 
prays — of this court whether he shall be compelled to 
m 


in this behalf most wrongfully sustained. 
: WOOD & BOYD, 
— . Solicitors for Defendant, Hewitt. 


The undersigned, of counsel for the defendant, Horace L. Hewitt, 
do hereby certify that in their opinion the foregoing demurrer is 
well founded in point of law. 


WOOD & BOYD, . 
Counsel for Defendant, Hewitt. 
Unitep States oF AMERICA, \ : 
District of Indiana, Marion County, *: 


Horace L. Hewitt, one of the above-named defendants, being duly 
sworn, makes oath and says that the foregoing demurrer is not 


interposed for delay. 
3 a HORACE L. HEWITT. 
Subecribed in m n and sworn to before me, this 16th day 


‘of March, A. D. 1 
Witness my hand and notarial seal. 
Dsxal.] UPTON J. HAMMOND, 
Notary Public. 


And afterwards, to wit, at the November. term of said court, on 

the 30th day of March, 1883, before the Honorable Walter Q. 

43 Gresham, judge as aforesaid of said court, the following fur- 

ther proceedings in the above-entitled cause were had, to wit: 

The court having considered the demurer heretofore filed to the 

amended bill herein, and being advised in the premises, doth sus- 
tain said demurrer. . 


It is therefore ordered, adju ’ and decreed that the amended — 


and original bills herein be, and the same hereby ure, dismissed for 
want o equity, and that the defendant recover all cost by them in 
this behalf expended. 

And afterwards, to wit, at the May term of said court, on the 18th 
day of June, 1883, before Honorable William A. Woods, judge of 


the district court of the United States for said district, and ex-officio 


judge of said circuit court, the following further proceedings in the 
above-entitled cause were had, to wit: | 

Now, this day come complainants by Everett W. Pattison, their 
solicitor, and file an application, duly supported by affidavit for an 
appeal of said cause to the Supreme Court from the decree hereto- 
tofore rendered therein on the 30th day of March, 1883. 


e any further or other answer to the said amended bill, 
42 and prays to be hence dismissed with his costs and charges 


court of the United States for the district of 
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5 — 3 —— being duly — doth —— that = 
a nted upon the deposit by complainants wi 
the clerk of this — bonds of the United States to the 
amount of two hundred dollars in lieu of an appeal bond. 

And afterwards, to wit, at the May term of said court, on the 6th 
day of July, 1883, before the Honorable William A. Woods, jud 
as aforesaid of said court, the following further proceedings in the 
above-entitled cause were had, to wit: » 

Now, this aay come complainants and pursuant to the order of 
court of the 18th day of June, 1883, deposit with the clerk bonds of 
the United States to the amount of two hundred dollars. Thereupon 
an appeal is ted complainants to the Supreme Court. 

Citation ordered to issue to defendant. 


45 Tue Unitep States oF AMERICA: . 


To Horace L. Hewitt, Greeting: 


You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, purstiant to an appeal ted 
by the circuit court of the United States for the district of indiana, 
wherein Charles H. Hapgood, John Packer, and James H. Hesse are 
appellants, and you are appellee, to show cause, if any there be, why 
the judgment & decree rendered against the said appellants, as in 
the said order of appeal mentioned, should not be corrected,and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable William A. Woods, judge of the district 

ndiana, and ez-offici 
judge of the circuit court for said district, this 6th day of July, in 
the year of our Lord one thousand eight hundred and 8 ree. 
WILLIAM A. WOODS, 
Judge United States District Court, District of Indiana, 
and ex-officio Judge of the Circuit Court for said District. 


46 Served at North Indianapolis July 7th, 1883, by reading 
to Horace L. Hewitt and by handing him a copy of the 


same. 
ROB T S. FOSTER, 
U. 8. Marshal, 
By CHAS. FISKE, Deputy. 
. 2 00 
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[Endorsed :] United States circuit court, district of Indiana. Hap- 
good et als. vs. Hewitt. Citation. 
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I, Noble C. Butler, clerk of the circuit court of the United States 
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for the district of Indiana, do hereby certify that the above and fore- 
going is a full, true, and complete transcript of the record in the 
cause of Charles H. Ha et al. vs. Horace L. Hewitt e al. as 
fully as the same appears of record and remains on file in my 


office. 
Witness my hand and the seal of said circuit court, this — day of 


July, A. D. 1883. 
(Seal Circuit Court of the United States, District of Indiana.] 
NOBLE C. BUTLER, Clerk. 


Endorsed on cover: Indiana, C. C. U. S. No. 277. Charles H. 
Hapgood, John Packer, and James H. Hesse, appellants, vs. Horace 
L. Hewitt. Filed 10th September, 1883. 
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IN THE 


Supreme Court of the United States. 


Cuaries H. Hareoon et als. 


— 


Horace L. Hewitt. 


ef 


It is hereby stipulated and agreed by and between the 
purt ies to the above entitled cause that certain words omitted 
from the transcript as sent up by the Clerk of the Circuit 
Court for the District of Indiana, may be supplied in the 
printed record ; said words so to be supplied are us follows : 
„% And became by assignment from said Hapgood & Com. 
pany. These words are to be inserted between the words 
„Company and the in the last line of folio 35 on page 
15 of the printed record ; so that the entire sentence as cor- 
rected shall read ax follows: ‘* That said last named corpor- 
ution succeeded to the business of said corporation of 
‘Hapgood & Company,’ and became hy assignment from 
said ‘ Hapgood & Company the owner of all the assets of 
every kind and nature whatsoever of sxid corporation. etc. 
And said correction may be made by the Clerk of the 
Supreme Court and have the same effect as though said 
omitted words had been included in the transcript as sent 
up from the court below. 

PATTISON & CRANE, 
Solicitors for Appellants. 
WOOD & BOYD, 
Solicitors for Appellee. 


LOE LL LLANE LLL AL A AOL 
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IN THE 


Supreme Court of the United States. 


: CHARLES f. HAPGOOD ex . - 
ee Appellants, 

te > No. 277. 

HORACE L. HEWITT. 


ABSTRACT OF THE RECORD. 


This case was decided by the court below on «a demurrer 
to the amended bill of complainants. The demurrer was 
sustained and final judgment rendered against appellants: 
The object of the suit was to compel an asasignment by de- 
fendant of certain letters patent issued to him, but to which 
complainants claim that they as trustees are equitably 
entitled. : f 

Complainants are trustees for the dissolved corporation 
of Hapgood & Company which was, during the period 
of its existence, a Missouri corporation, and the suit is 
brought in their names as euch trustees. They constituted 
the last board of directors of said corporation, and as such 
became, under the laws of Missouri, virtute officti trustees 
of the same, ‘ with power to settle the affairs, collect the 
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outstanding debts, and to sue and recover the debts and 
property belonging to said corporation.’’ (Record, p. 11.) 

Charles H. Hapgood was the president of this corpora- 
tion during its entire existence, and had the control and 
‘management of the business, which was that of manufac- 
turing plows and other agricultural implements. All the 
officers and employes were under his direction. He had 
power to hire and discharge all agents and employes of 
every grade, to determine the kinds and classes of goods 
that should be manufactured, and the general way in which 
the business should be conducted. The corporation em- 
ployed a large number of manual laborers, and various 
employes of higher grade, among them a superintendent, 
secretary, and certain foremen, all of whom had charge of 
different departments, but were under the control and 
direction of the president as chief executive officer of the 
company. The superintendent’s duties were..to have 
charge of the manufacturing department, subject to the 
president, and to devise and prepare new devices, arrange- 
ments, and improvements in the plows manufactured such 
as should adapt them to the market, and as should be needed 
from time to time to suit the wants of customers. 

In 1873, the defendant Hewitt made to the corporation 
certain representations; among others, that he was a man 
of large experience in mechanical pursuits; that he had been 
for several years immediately preceding engaged with 
Avery & Son, large plow manufacturers in Louisville, and 
had been since 1868 familiar with the manufacture of 
plows and agricultural implements; that he had been in- 
strumental in devising and getting up the best plows man- 
ufactured by that firm, and that the most valuable 
improvements in the plows manufactured by them had 
been devised by him and adopted at his suggestion and 
instigation; that since 1869 he had given his undivided at- 
tention to the manufacture of plows and understood thor- 
oughly the different kind of plows in the market and the 
classes of plows needed for the trade, and that he could and 


would give to any manufacturer who should secure his serv- 
ices the benefit of his experience in devising and making 
improvements in the plows manufactured. (Record, p. 
12.) 

Relying upon these representations and in consequence 
of them, the corporation of Hapgood & Company em- 
ployed Hewitt to devote his time and services to getting 
up, improving and perfecting plows and other goods, and 
to introducing the same, and, that he might hold an office in 
the corporation and thus become more closely identified 
with it, he purchased one share of its — and was made 
vice-president. (id.) 

In the next year, 1874, Hewitt . his interest in 
the company by purchasing one-half of the shares owned 
by the president. In connection with such purchase, and 
as a part of the transaction, a new contract was made 
between him and the corporation. It was agreed that 
from that date Hewitt should fill the office of superintend- 
ent of the manufacturing department; not merely, how- 
ever, to exercise a general supervision over that depart- 
ment, subject to the president, but also to devote his 
time and services to devising improvements in, and getting 
up and perfecting plows adapted to the general trade of 
the company. And it was especially agreed that while 
occupying this position of superintendent, he should use 
his best efforts, and devote his knowledge and skill, to 
devising and making improvements in the plows manu- 
factured by the company, and in getting up and perfecting 
plows and other agricultural implements adapted to its 
trade. In view of the expected value of his services in 
this latter direction, the corporation was induced to pay 
him a salary of $3,000 a year. (Jbdid.) 

% Hapgood & Company was at that time manufactur- 
ing a plow known as a sulky or riding plow, so arranged 
that the plow was carried on a frame supported by wheels, 
and that the driver of the horses rode on such frame. 
Down to the year 1876 this sulky plow had a wooden frame. 


i 


iii eis 


It was at that time thought desirable by the officers of the 
company that a change should be made by the substitution 
of an iron frame for the wooden. To that end the officers, 
including defendant Hewitt, had frequent consultations 
during the winter of 1875-6 with reference to such change. 
In these consultations, as well.as in personal conversations 
with defendant Hewitt, the president stated that he was 
anxious to retain in the iron sulky all the essentiul features 
of the wooden sulky so fur as was consistent with the use 
of an iron frame, and he suggested other features which he 
thought it important to adopt in the new plow. Black, 
who was a traveling salesman for the company, was present 
at several of these consultations, and urged the importance 
of having an iron axle of an arched form. As the result 
of these conversations and deliberations Hewitt was, early 
in the summer of 1876, directed by the president to pro- 
ceed at once to devise and build an iron sulky plow accord- 
ing to the suggestious made at the different interviews ; 
that is, that he should retain in the new plow all the valu- 
able features of the wooden sulky which the company had 
been manufacturing, but should construct the plow of 
wrought and malleable iron, should adopt the other features 
suggested by the president and by Black, and should add 
such additional features as might seem advantageous to 
him, Hewitt. He was directed to proceed with the work 
without delay so that the company might be ready to man- 
ufacture the new plow for the season of 1877. (Record, 
p. 13.) 

Following these directions, Hewitt constructed a sulky 
plow of wrought and malleable iron, and, after some delays, 
about the Ist of ‘April, 1877, produced a plow satisfactory 
to the president. During all the time that he was en- 
gaged in devising and constructing the new plow, he was 
in the employ of the company, and drawing a salary of 
$3,000 a year. The time devoted by him thereto was the 
regular working time in the factory. The men who did 
the manual labor in building the new plow, and in construc- 


8 


ting its various parts, were all employes of and paid by 
the corporation, and all the materials used in its construc- 
tion, were bought and paid for by the corporation. (Re- 
cord, p. 13.) So, too, the work done in the respective 
departments of the factory, was undér the supervision of 
the respective foremen of those departments, who were also 
paid by the company. During the whole time of its con- 
struction it was understood by all the parties engaged 
therein, and by the president of the company, that the 
new plow was being devised and constructed for the use 
and benefit of Hapgood & Company.“ and as a model 
for the sulky plow to be built in the future by said corpor- 
ation. (Record, p. 14.) — 

After the plow had been completed, and had been accepted 
by the president as satisfactory, the latter directed Hewitt 
to go to Chicago and have the necessary malleable castiugs 
made for the construction of plows after the model. 
Hewitt did so, obtaining at Chicago castings, moulds, and 
all other things required for the proper building of the new 
plow. During the time he was so engaged he was drawing 
his regular salary, and all his expenses, as well as the cost of 
the models, castings, und other things obtained by him, 
were paid by the corporatiun. (id). 

Some months after these transactions, Hewitt sold back 
to the president the stock he had purchased from the latter, 
and about that time his connection with the corporation 
ceased. To this time the company had, with the full 
knowledge of Hewitt, been manufacturing plows after the 
model which had been gotten up as above stated. He had 
advanced no claim of property in the devices or improve- 
ments contained in the new plow, nor had he ever con- 
tended that he was entitled to a patent on any of said 
improvements, or that he had any rights adverse to the cor- 
poration in any of said improvements or devices. Nor did 
he ever during the term of his employment by the corpora- 
tion assert any right to a patent in his own name for such 
improvements or devices, or any of them. (id.) 


In January, 1878, however, after his connection with the 
company had ceased, he made application in his own name 
to patent the devices contained in said plow. On the 
26th of March, of that year, letters patent were granted to 
him covering certain parts, all of which parts had been up 
to that time used by the corporation with his knowledge 
and consent. After these letters had been issued he, for 
the first time, asserted an exclusive right to manufacture 
the devices covered by them, and threatened to enforce his 
rights under the patent against the corporation, and to hold 
it liable in damages for an infringement of the same. 
( Ibid. ) 

All the above facts are fully set out and alleged in com- 
plainant's bill. They further allege that they believe that 
Hewitt will attempt to enforce against them as trustees the 
rights claimed and asserted by him under the patent. But 
they aver that in devising and constructing the plow he was 
only performing his duty as an employe of the corporation, 
and carrying out his contract with it ; that he was doing only 
what he was hired and paid to do, and that the result of his 
labors belonged to the corporation, which became in equity 
and good conscience the true and lawful owner of the right 
to manufacture said plow ; that, if there is any part thereof 
which is patentable, the same, as well as the letters patent 
issued thereon, belong to suid corporation as equitable as- 
signee of Hewitt, and that he was and is bound in equity 
and good conscience to make an assignment of said letters 
patent to said corporation, or to complainants as trustees 
thereof. (Record, p. 15.) 

It is further alleged that Hewitt has assigned one-half of 
hie interest in the patent to L. M. Rumsey & Co., of St. 
Louis, Missouri, but that the latter well knew at the time 
said assignment was made to them all the above stated facts, 
and that the corporation of Hapgood & Company was 
equitably entitled to said letters patent, and all rights there- 
under; that said assignees are residents of the City of St. 
Louis, and without the jurisdiction of the court in which 
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suit was brought, and cuuld not, therefore, be made parties 
defendant. 

Upon the dissolution of the corporation of Hapgood 
& Company,“ the stockholders thereof organised another 
corporation under the laws of Illinois under the name of 
the Hapgood Plow Company,“ and the latter corporation 
is joined as co-plaintiff. The Hapgood Plow Company suc- 
ceeded to the business of the original corporation, and be- 
came by assignment from the former corporatiun the owner 
of all the latter’s assets, whether legal or equitable, includ- 
ing its rights in said letters patent issued to Hewitt, and its 
right to manufacture a sulky plow in acyordance with the 
model made by Hewitt; all the rights in the premises 
which the original corporation had having been fully trans- 
ferred to and vested in the new corporation. (Jbid.; see 
also stipulation on file as to supplying a portion of the 
record. ) 

The amended bill then avers that although said parties, 
Hewitt and Rumsey & Co., were and are in equity and good 
conscience bound to make to complainants an assignment 
of said letters patent, they have always refused so to do and 
claim to hold the same adversely to complainants. 

The prayer of the bill is that defendant be directed and 
commanded to make an assignment of said letters patent, 


or of such interest as he may have therein, and of all his 


rights thereunder, to the said Hapgood Plow Company,“ 
assignee of aid Hapgood & Company, or to the trustees 
of said ** Hapgood & Company, in trust for said Hap- 
good Plow Company. or as trustees for the former cor- 
poration, and that he be enjoined and restrained from 
maintaining any action at law or in equity for any alleged 
infringement by Hapgood & Company, or for the use by 
said corporation of any of the devices or improvements cov- 
ered by said patent, and for such other and further relief 
as to the court should seem meet and just. (Record, 


p. 16.) 
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To this amended bill defendant filed a demurrer, setting 
forth as the ground thereof that complainants have not in 
and by their amended bill made or stated such a case as en- 
titles them in a court of equity to any relief against defend- 
ant as tothe matters contained in said amended bill, or any 
of such matters. (Record, pp. 17, 18.) 

This demurrer was sustained by the court below, and a 
decree entered that the bill be dismissed for want of equity, 
and that the defendant recover all costs by him in this be- 
half expended. (Record, p. 18.) 


ASSIGNMENT OF ERRORS. 


Thereupon complainants appealed to this court, and as- 
sign for errors the following: — 
1. The court below erred in sustaining the demurrer to 


the amended bill of complainants. 
2. The court below erred in rendering a decree dismiss- 


ing complainants’ amended bill. 
8. The court below erred in holding that there was no 
equity stated in said amended bill of complainants. 


BRIEF. 


I. If appellants are entitled to any part of the relief 
prayed for, the demurrer was improperly sustained. 


Hiern v. Mill, 18 Vesey, 114; 
Powell v. Spaulding, 3 G. Greene (Iowa), 443. 


II. The bill shows good ground for equitable interposition 
in behalf of complainants, as trustees of the dissolved cor- 
poration, both because of their interest in the patent issued 
to defendant, since it constitutes « part of the assets to be 
administered by them; and hecause it is their duty to pre- 
vent a suit for infringement of said patent, which would, if 
successful, diminish such assets; and, further, because it 
is their duty to guard the stockholders from liability to 
such a suit. 


Rev. Stat. of Mo. (1879) §§ 744, 745. 


These sections read as follows : — 

Sec. 744. Upon the dissolution of any corporation, al- 
ready created, or which may hereafter be created by the 
laws of this State, the president and directors, or managers 
of the affairs of said corporation, at the time of ite dissolu- 
tion, by whatever name they may he known in law, shall be 
trustees of such corporation, with full power to settle the 
affairs, collect the outstanding debts, and divide the moneys 
and other property among the stockholders, after paying 
the debts due and owing by such corporation at the time of 
its dissolution, as far as such money and property will ena- 
ble them ; to sue for and recover such dehts and property, 
by the name of the trustees of such corporation, describing 
it by ite corporate name, and may be sued by the same; 
and such trustees shall be jointly and severally responsible 
to the creditors and stockholders of such corporation to the . 
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extent of its property and effects that shall have come into 

Sec. 745. If any company formed under this chapter dis- 
solve, leaving debts unpaid, suits may be brought against 
any person or persons who were stockholders at the time of 
such dissolution, without joining the company in such suit; 
and if judgment be rendered and execution satisfied, the 
defendant or defendants may sue all who were stockholders 
at the time of dissolution, for the recovery of the portion 
of such debt for which they were liable, and the execution 
upon the judgment shall ‘direct the collection to be made 
from the property of each stockholder respectively ; and if 
any number of stockholders, defendants in the case, shall 
not have property enough to satisfy his or their portion of 
the execution, then the amount of deficiency shall be divided 
' equally amongst all the remaining stockholders, and collec- 
tions made accordingly, deducting from the amount a sum 
in proportion to the amount of stock owned by the plaintiff 


at the time the company dissolved. | 
Of this statute this court will take judicial use 


1 Greenleaf on Evid., § 6, and cases cited ; 

Course v. Stead, 4 Dall. 22. 
II. Under the facts alleged in the amended bill the cor- 
poration of Hapgood & Company was the equitable 
owner of the patent issued to defendant. 


McClurg v. Kingsland, 1 How. 202; 

Wilkins v. Spafford, 18 Off. Gas. 675 ; 

Whiting v. Graves, Id. 455; | 

Continental Windmill Co. v. Empire Windmill Co., 
8 Blatchf. 295; 8. c. 4 Fish. Pat. Cas. 428; 

Gower v. Andrew, 59 Cal. 119; 

Grumley v. Webb, 44 Mo. 444. 


IV. If the right which accrued to . Hapgood & Com- 
pany ’’ was only a license, that is sufficient to support the 


* guit instituted by the trustees. 
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v. Such license is transmissible to the new corporation, 
the «* Hapgood Plow Company.” 


. Brooks v. Byam, 2 Story, 525 

Ourtis on Patents (4th ed.), § 215; 
Wileon v. Stolly, 5 McLean, 1; ; q 
Goodyear v. Oong. Rubber Oo., 8 8 Blatchf. 449; 1 
Goff v. Oberteuffer, 8 Phil. 71. 4 


VI. Appellants have no adequate remedy at law, and the 
case as presented by the bill falle within the equity jurisdic- 
tion of the court... 
| oe 
i) 1 Sto. Bq. Jur., §§ 699, 708; -- 

ft _ Hartford v. Chipman, 21 Conn. 488; 
. Barber v. Barber, 21 How. 592, 591. 


* . 


ARGUMENT. 


In sustaining the demurrer to the amended hill, the court 
below decided that the facts set out therein were not such 
as to warrant any portion of the relief prayed; thus hold- 
ing that upon the case made no remedy whatever was open 
to complainants which could be administered by a court of 
equity. For if we are entitled to any portion of the relief 
asked for, the demurrer was improperly sustained. 


Hiern v. Mill, 13 Vesey, 114; 
Powell v. Spalding, 3 G. Greene (Iowa), 443, 467. 


That at least some part of the relief asked should have 


been granted will appeur, we think, from an examination of 
the prayer in the light of the facts alleged. The prayer is 
for a decree, first, that defendant assign the letters patent, 
or such interest us he may have therein, and all his right 
thereunder to complainants as trustees of the dissolved cor- 
poration; second, that he be compelled to assign said 
patent and interest to the new corporation, the Hapgood 
Plow Company, or to complainants in trust for said new 
corporation ; third, that he be enjoined and restrained from 
maintaining any action at law or in equity for any alleged 
infringement by the dissolved corporation of said lettere 
patent, or for the use by said corporation of any of the de- 
vices or improvements covered by the same, it having been 
distinctly alleged in the bill that defendant threatens such 
action. Then follows the prayer for general relief — for 
s such other and further relief as may seem meet and just. 
This would comprise, as entirely germane to the other part 
of the prayer, a prayer for a decree that the dissolved cor- 
poration and its successor are entitled to an irrevocable 
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license or grant of the use of such improvements as are 
covered by defendant’s patent. 


Hiern v. Mill, 18 Vesey, 114. 


I. Although the corporation which employed defendant 
is dissolved, and complainants ure trustees for the purpose 
of winding up its affairs, yet they have themselves, as 
trustees of the old corporation, and independently of the 
question of the right uf the new corporation to the assets of 
the old, an interest in obtaining the relief here sought. If 
the dissolved corporation became liable for an infringement 
of defendant’s patent, defendant has an action against these 
trustees for damages, and to the extent of his recovery in 
such action the assets of the dissolved corporation would be 
diminished. Thus, the interests of their beneficiary are 
jeopardized, whether such beneficiary be the stockholders 
of the old corporation, or the new corporation, to whom the 
assets of the old were assigned. This liability arises at 
common law. But it is furthermore expressly recognized 
and fixed by the statute of Missouri under which these com- 
plainants hecame trustees. The law governing corporn- 
tions in that State provides that. Upon the dissolution of 
any corporation created by the laws of this 
State, the president and directors or managers of the affairs 
of said corporation at the time of its dissolution, by what- 
ever name they may be known in law, shall be trustees of 
said corporation with full power to settle the affuirs, collect 
the outstanding debts, and divide the moneys and other 
property among the stockholders after paying the debts due 
and owing by said corporation at the time of its dissolution 
as far as such money and property will enable them; to aue 
for and recover such debts and property by the name of the 
trustees of such corporation, describing it by its cor- 
porate name, and may be sued by the same. Gen- 
eral Statutes of 1865, p. 329, sec. 19; Revised Statutes 
1876, sec. 744. 
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This section also 8 that those trustees shall be 
jointly and severally responsible to creditors of the corpor- 
ation to the extent of its property and its effects that shall 
shall have come into their hands. They are thus made lia- 
ble by the express provision of the statute, to the extent of 
the assets of the dissolved corporation, for the payment of 
any judgment that defendant might obtain against them by 
reason of an infringement of the patent committed by the 
dissolved corporation. 

But the statute goes further. The succeeding section 
(section 745) provides that ‘+ If any company dissolve leav- 
‘+ ing debts unpaid, suits may be brought against any person 
‘¢ or persons whe were stockholders at the time of such dis- 
4 solution ;’’ and judgment may be recovered against the 
stockholders so sued. It is, therefore, the imperative duty 
of these trustees to protect the stockholders of such corpor- 
ation from such suit by defendant. 

Of this statute this court will take judicial notice. It was 
so decided early in its history ( Course v. Stead, 4 Dall. 
22), and that decision has been uniformly followed. 


1 Greenleaf on Evidence, sect. 6, and the cases there 
cited. - 


Nor, though it should be held that under the allegations 
of our bill we have a license, and though our rights are lim- 
ited to such license, would complainant's position be altered. 
We are still entitled to relief by injunction to prevent the 
anticipated litigation. Though it be admitted that in case 
these trustees were sued for infringement, or in case an 
action were brought against the stockholders of the dis- 
solyed corporation, such suits might be successfully 
defended on the ground that, under the contract with 
defendant, the old company poseessed a license to manufac- 
ture the plows, yet complainants should not be compelled to 
await defendant’s convenience as to bringing such suit. 
They are entitled to have their status fixed now by a decree 
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preventing all such litigation, and settling the rights of the 
respective parties. Their position appeals with peculiar 
force to a court of equity; especially, as it is necessary and 
proper that they should, at as early a date as possible, wind 
up the administration of their trust estate. 

In this aspect of the case, too, the new corporation, the 
_ Hapgood Plow Company, is interested in having the ques- 

tion determined. Whether or not they are entitled to the 
benefit of Hewitt’s agreement with the old company, 
whether or not they, as assignees, can claim the benefit of 
the equitable title which accrued to the original company, 
be it license or grant, it is certainly true that, as assignee 
of all the assets of the dissolved company, it has an interest 
in preventing any recovery which would ‘result in diminivh- 
ing those useets. 


II. But we are not limited to this narrow basis on which 
to rest the equities of our case. We helieve that the facts 
set out in the amended bill clearly entitle us to the entire 
relief prayed for; that complainants are equitable owners 
of the patent issued to defendant Hewitt, and are entitled 
to the assignment of the same in full. Should this be de- 
nied us, we insist that the original corporation was at least 
entitled to an irrevocable license to manufacture all the de- 
vices and improvements covered by the letters patent in 
question, and that such license is an assignable one, and 
passed by assignment to the new corporation, the Hapgood 
Plow Company. The proposition that persons are not de- 
prived of their right to their inventions made while in the 
service of others simply because they are employes, or 
that a contract by which a person agrees to pay 
a sum of money for the time, labor and skill of another for 
a given period, which contains no express or implied pro- 
vision as to his inventive powers, does not give the em- 
ployer property in a patent that is issued to his émploye 
for an invention made during the period covered by his em- 
ployment, need not be disputed. Though the relation of 


principal and agent in such case requires such degree of 
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good faith on the part of the employe, that but slight 
evidence would be necessary of an intention on the 
part of the employe that the employer should have 
the benefit of his inventions. Courts have not been 
slow to recognize this principle. Thus in Gower v. 
Andrew (59 Cal. 119), we find this language used: We 
understand it to be the duty of the employe to devote his 
entire acts, so far as his acts may affect the business of his 
employer, to the interest and services of the employer ; 
that he can engage in no business detrimental to the busi- 
ness of the emplover; and that he should in no case be 
permitted to do for his own benefit that which would have 
the effect of destroying the business to sustain and carry on 
which his services have been secured. (p. 133.) The 
principle on which the decision rests is broadly stated us 
follows: An agent or sub-agent who uses the informa- 
tion he has obtained in the course of his agency as a means 
of buying for himself, will be compelled to convey to the 
principal. (Jbid., citing 1 Lead. Cus. in Eq., 91.) The 
same doctrine is sustained by the clear und forcible 
reasoning of Judge Wagner, in the opinion written by that 
able jurist in Grumley v. Webb, (44 Mo. 444.) 
The authority of the California case is not weakened by 
reason of the fact that it was decided by a divided court ; 
since the dissenting opinion contains a distinct recognition 
of the principle announced by the majority of the court, 
the ground of dissent being that such — had no 
application to the facts of that case 

If, however, the employer especially . for the 
inventive faculty of the employe, or if the known or 
asserted ability of the employe to invent and make im- 
provements and useful devices constitutes the main con- 
sideration for the employment, and governs the amount of 
salary paid, then a very different question is presented. 
In such case the results of the employe’s inventive facul- 
ties belong as truly to the employer as would the results 
of the mental efforts of an author to the publisher who had 
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employed him to write a book. It is held in Me Olurg v. 
Kingsland (1 How. 202), that if » person employed in the 
manufactory of another while receiving wages makes 
experiments at the expense and in the manufactory of his 
employer; has his wages increased in consequence of the 
useful results of his experiments; makes the article invented 
and permits his employer to use it, no compensation for its 
use being paid or demanded, and then obtains u patent; 
such facts will justify the presumption of a license, a special 
privilege, or grant to the employer to use the invention. 
How much stronger is the presumption if the contract of 
hiring expressly provides that the employer is to have the 


‘benefit of such improvements and devices. 


Hewitt’s employment. contemplated the devising of 
improvements in and the perfecting of plows adapted to the 
trade of his employer. His express agreement wus ‘‘ to 
use his best efforts and to devote his knowledge and skill 
to devising and making improvements in the plows manu- 
factured by said corporation, and in getting up und per- 
fecting plows and other agricultural implements adapted 
to ita trade. And it was in view of the value of services 
of this kind that the company agreed to pay him the large 
salary mentioned in the bill. (Record, p. 12.) No such 
agreement existed in McClurg’s Case above cited. 
There, experiments were made in defendants’ factory and 
wholly at their expense, while Harley was receiving his 


wages. These wages were increased on account of the 


useful result. But there was no express promise on Har- 
lev’s part that defendants should own the improvements, 
or the right to them. At one time he proposed that they 
should take out « patent and purchase his right, and this 
they declined. If, under such circumstances, a presump- 
tion of a grant would arise, how can we avoid a like pre- 
sumption in the case at bar, where, in addition to all the 
facts shown in the above cited case, we have the express 
promise and agreement set out in the bill? 

This undertaking of Hewitt is brought out into bolder 
relief by the fuct that he made two distinct contracts with 
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% Hapgood & Company. At the time of entering into 
his first contract he had a mere nominal interest in the 
concern. He was made the owner of one share that he 
might hold the office of vice-president. But at a subse- 
quent date his interest was largely increased. It became 
equal to that of the president. Then a new contract was 
made, and language was_used which placed it beyond all 
question that defendant was to invent for the benefit of 
the company, and that all his skill in this direction was to 
be exerted for and in behalf of hisemployer. (See Record, 
pp. 11,12.) 3 

The view taken by this court in the case cited from How- 


ard fully covers the case at bar. For that decision does 


not, as might appear at first sight, turn upon the considera- 
tion of the acts of Congress then in force. Under those 
acts Harley’s patent would have been held void. The court, 


however, does not go so far as that, but rests the right of 


the employe to use the device on general legal principles. 
It holds that the Circuit Court was right in ruling ‘ that 
defendant might continue to use the invention, without 
saying that the public might use it, without liability to the 
plaintiffs; and that they might presume a license or grant 
from Harley. (p. 208.) 

In an opinion reudered by Judge Shepley in the Massa- 
chusetts Circuit in 1878, he held that, under circumstances 
similar to those existing in the case at bar, the employer 
was entitled to an exclusive license for the use of the ma- 


_chines during the existence of the patents, and of any ex- 


tensions, renewals, or re-issues of the same. ( Wilkens v. 
Spafford, 13 Offi. Gaz. 675.) We can not see that an ex- 
clusive license differs materially from an equitable assign- 
ment of the patent. In either case, the employer is the 
sole beneficiary of all the advantages to be obtained from 
the patent. To the same effect are the decisions in the 
case of Continental Wind Mill Campany v. Empire Wind 
Mill Company (8 Blatchf, 295; s.c. 4 Fish. Pat. Cas, 
428); Whiting v. Graves, (13 Offi. Gaz. 455). 
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III. As stated above, this right ie one that belongs 
to complainants as trustees. And they may main- 
tain this bill for the purpose of having the equitable 
title or exclusive license, whichever it may be, vested in 
them for the benefit of the dissolved corporation und its 
stockholders. We can see no reason why the same rights 
should be denied to the new. corporation. If our view 
that the original corporation was the equitable owner 
of the patent is correct, this equity passes as a part of the 
assets of such corporation to the new company. For the 
Hapgood Plow Company became by the assignment from 
the dissolved corporation ‘‘ the owner of all the assets of 


‘every kind and nature whatsoever, whether legal or equit- 


able, of the latter. It is needless to argue that this 
language is broad enough to cover the right in question, 
even should it be held that the demurrer does not admit 
the further allegation of the bill that ‘the rights in said 
letters patent were included in the assignment. 

Suppose, however, the dissolved corporation had merely 
a license, or an exclusive license to manufacture under the 
patent. That, too, would pass to the new company by the 
assignment. The question whether a license confers a mere 
personal privilege, or a right which is transmiseible or appor- 
tionable, ordinarily depends upon a consideration of the in- 
strument granting the license. As stated by Mr. Justice 
Story, every conveyance of such a right must be considered 
according to its own terms and objects, in order to ascertain 
the true intent and meaning of the parties. 


Brooks v. Byam, 1 Story, 525. 


Even the use of the word assigne in the granting 
part of the license has been held not to make it assignable, 
when from the tenor of the whole instrument it appears to 
have been intended as u personal privilege. 


Curtis on Patents, ( 4th ed.) sec. 213 ; citing above case. 
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In the case at bar we have no instrument to be inter- 
preted. The right grows out of the duty which the de- 
fendant owed his employer by reason of his contract of 
service. The breadth and scope of the employer's right 
to the patent must, therefore, be determined on equitable 
principles. If the object of the contract of employment 
was to secure to the corporation the full benefit of any in- 
ventions made by defendant, and, as we think, nothing less 
was in contemplation of the parties, then the entire interest 
became vested in the employer. The corporation acquired 
a right, the extent of which wus co-existent with the life 
of the patent. Henve it could part with this right, and 
transfer it to his successor. 

As having an important bearing upon this question, it 
must be noted that the new corporation does not stand in 
the position of an ordinury transferee. The Hapgood 
Plow Company iz, to all intents and purposes, the corpora- 
tion of ‘* Hapgood & Company, under a new name. 
For reasons which seemed good to the directors and stock- 
- holders of the old company, the Missouri corporation was 

abondoned and a new one organized under the laws of 
Illinois. But the new corporation succeeded to and con- 
tinued the business of the old. Its stockholders were the 
same. It became possessed of all the assets and rights of 
the dissolved corporation. It can not possibly work any 
hardship on defendant, or affect his rights injuriously in any 
way,to allow the new company to succeed to the rights of 
the. old in these devices and improvements. In view of 
of this fact, it might be safely admitted that a license is or- 
dinarily a personal privilege and confined strictly to the 
parties, and will not operate in favor of or against third 
persons. Though the contrary is held in Wilson v. Stoll, 
(5 McLean, 1), and Goodyear v. Cong. Rubber Co. (8 
Blatchf. 449). Furthermore, where a license is coupled 
with an interest it will not only be irrevocable by the 
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licensor, but it will pass by or with the assignment of the 
interest to third persons. | 


Go v. Oberteuffer, 3 Phil. 71. 


IV. Complainants are without any adequate remedy 
at law. The facts that defendant has obtained his patent 
in his own name; that he has totally ignored the 
rights of the corporation in the matter ; that he has assigned 
one-half of the patent to other parties; his claim that the 
corporation has infringed the patent, and his threats to hold 
it liable therefor ; these considerations taken together make 
a strong case for the equitable intérference of the court. It 
is an established practice of equity that though an instru- 
ment outstanding against a party is void, or a claim set up 
against him 1s unfounded, yet if the party has reason to 
fear that the instrument or the claim may at ‘some time be 
used injuriously to his rights, thereby throwing a cloud 
over his title and rendering it less valuable to him, equity 
will interfere and grant the appropriate relief. 


Hartford v. Uhipman, 21 Conn. 488. 


And this relief is not limited to cases involving real 
estate. : 


J Sto. Eq. Jur. sec. 699 et seg.; sec. 703 et seg. 


If defendant’s claim to his patent is valid, neither com- 
plainants nor the new corporation can safely go on manu- 
facturing plows containing the devices covered by such 
patent. They ought not to be required to run the risk of 
damages which they would incur by such course. It is 
proper and just that their status, and their relation to the 
rights claimed by defendant under the patent, should be 
determined without delay. Especially are they warranted 
in asking a speedy determination in view of the fact that 
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they are acting not for themselves but as trustees for others. 
Their status and these rights can be promptly and fully de- 
termined only by a court of equity. Its jurisdiction is un- 
assailable. And having jurisdiction it will do full justice 
between the parties, even though it may seem that there is 
some remedy which may possibly be open to complainants 
at law. The equitable relief is speedy and certain. The 
legal remedy is doubtful and subject to delay. Will this 
court hesitate to grant us that which is both speedy and 
complete? 

This court has more than once said that it is not enough 
that there is a remedy at law; it must be plain and ade- 
quate ; or, in other words, as practical and efficacious to 
the ends of justice and its prompt administration as the 
remedy in equity. 


See Barber v. Barber, 21 How. 582, and cases cited on 
pages 591-2. 


Appellants respectfully ask that the judgment of the 


court below be reversed, and that the cause be remanded 
for a hearing on its merits. 


EVERETT W. PATTISON, 
NEWTON CRANE, 
Solicitors for Appellants.’ 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 19885.-No. 277. 


Hareoop 


STATEMENT. 


The appellants, who were the complainants below, filed their 
bill against the appellee and others who were not served, to 
which the appellee demurred, and the demurrer was sus 
tained by Judge Gresham in an opinion reported in 11 Fed. 
Rep., 422. : 

Afterwards an amended bill was filed against the appellee 
alone, which cured the first objection of the demurrer under 
Rule 20, to the introductory part of the original bill, but which 
otherwise is substantially the same as the original. | 

To this amended bill the defendant demurred for want of 
equity. This demurrer was also sustained by Judge Gresham, 
and from the decree thereon dismissing the amended bill for 
want of equity the appeal was taken. 


Aa OSS ABR, SRI ous Se Aa is aad ei Rare, eee a Da a, ult te BONE 
* * 5 


2 


vised and gotten up many valuable improvements, which had 
been introduced into the market, and understood thoroughly 


the different kinds of plows in the market, and the classes of 


plows needed for the trade, especially in the South, and could 
and would give to any manu rer who should secure his 
services, the t of his experience in devising and making 
improvements in the plows manufactured. (Mar. page 25.) 

A fair and liberal construction of this recital, which is stated 
as the inducement for the contract afterwards made, we think 
would be, that the employer would have the right to use im- 
provements theretofore made by Hewgtt. 

Then the bill states : 

That, relying on these representations, said company em- 
ployed Hewitt to devote his time and services to the potting 
up, iniproving and perfecting plows adapted to the 
plow trade; that in 1874. a further agreement was made, 
whereby Hewitt bought stock and was to act as superintend - 
ent, and use his best efforts and devote his knowledge and skill 
to devising and making improvements in plows adapted to 
the general trade; and that he continued in this position until 
the fall of 1877, when his connection with the company en- 
tirely ceased ; that during the term of his employment he 
made improvements which the company adopted and em- 
ployed in its manufacture. 

Now, while the whole bill is uncertain, so much of it as 
states the contract of employment is clear and unambiguous, 
it is stated in marginal page 26 as follows : 

“Said corporation did employ him to devote his time and 
services to getting up, improving and perfecting plows and 
other adapted to the Southern plow trade, and to intro- 
duce the same.’ 

And so much of the second agreement as relates to this 
controversy is thus stated in marginal page 27 : 

To devote his time and service to devising improve- 
ments in and getting up and perfecting plows adapted to the 
general trade of said corporation.” 

The second contract seems to have been made with relation 
to stock and the superintendence of the works, whereby 
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Hewett was to give attention to the general trade instead of 
only to the Southern. 

The word devise is no where used in the patent laws, and 
in our Opinion is not, as used in the bill, synonymous with 
invent; and if not, the appellee was not expressly required to 
exercise his inventive faculties, but if we understood the rule 
of law applicable to the facts, this is immaterial, for w 
Hewett was required to do by way of improving the plows 
there is no hint or suggestion of any kind that patents were 
to be secured, or if secured, that the legal title thereto should 
be assigned to the corporation, except in that part of the bill 
which gives the appeilants’ construction of the contract pre- 
viously stated, which, of course, is not admitted by the de- 
murrer. 

We admit that the employment, as- stated in the bill, comes 
within the rule laid down in McClurg vs. Kingsland, 1 How., 
202, and operated as a license to Hapgood & Co. to manufac- 
ture and sell any improvement made or introduced by the 
defendant while in its employ, but think that it did not confer 
upon the company any legal title to inventions or letters pat- 
ent therefor. 

Whiting vs. Graves, 3 Ban. & Ard., 222. 

The appellants, who are trustees of the defunct corporation, 
under the laws of Missouri, for the purpose of winding up its 
affairs, can not stand in any better position than the corpora- 
tion did. 

The bill shows that the patent which it prays may be as- 
signed to the appellants, was issued to the defendant, but does 
not admit that he was the inventor of the improvement for 
which it was granted; but on the contra, substantially alleges 
that Hapgood, Funk and Black suggested and directed the 
improvement, and that the defendant only performed his duty 
as an employe. (Marginal pages 29-32.) 

This part of the bill is so uncertain that it is difficult to un- 
' derstand just what it does mean; but if we have read it aright 
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it charges that the appellee was not the true inventor of the 
thing patented, and in that case he was guilty of a fraud in 
applying for the patent which the bill seeks to make the court 
a party to, by decreeing that the appellants are entitled to en- 
joy the fruits of that fraud. , 

Judge Gresham, in deciding this case below, said: If Hap- 
good & Co. had any right to the invention by virtue of the 
terms of the defendant’s contract of employment, it was a 
mere naked license to make and sell the patented improvement , 
as a part of their business. This right, if it existed, being a 
mere personal one, was not transferable, and it was extin- 
guished with the dissolution of the corporation.” 

So far as the prayer of the trustees is concerned, this court 
has answered it by saying: “An instrument of license is not 
one which will carry the right conferred to any one but the 
licensee personally, unless there are express words to show 
an intent to extend the right to an executor, administrator or 
assignee, voluntary or involuntary.” 

Oliver vs. Rumford, C. Wks., 109, U. S., 75, 82. 

The bill shows (marginal page 36) that after the dissolution 
of the Missouri corporation of Hapgood & Co., the appellant 
corporation of Hapgood Plow Company was organized under 
the laws of Illinois, and by assignment from said Hapgood & 
Co. became the owner of all the legal or equitable rights of 
said Hapgood & Co., in the letters patent issued to the de- 
fendant. 

But according to the fule just quoted, and that announced 
in Troy Iron and Nail Factory vs. Corning. 14 How., 193-216, 
Hapgood & Co. had no assignable interest in tlie invention or 
patent. | 

In this last case the court said: 

A mere license to a without having his assigns or 
equivalent words to — that it — meant to be as - 


signable, is only the grant of a personal power to the licensee 
and is not transferable by him to another. 
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So far as we know, these rules have governed in all Circuit 
cases. There is one case, however, decided by Judge Lowell, 
the syllabus of which may seem not to be in harmony there - 
with. We refer to Lightner vs. Boston & Albany Railroad, 
1 Lowell, 338; but an examination of that case will show it to 
be distinguishable from the one at bar, in this, that in that 
case the patentee granted a license to each of two corporations, 
which together ran a railroad from Boston to Albany. After 
these separate grants, without a dissolution of either corpora- 
tion, the two conselideted under the provisions of a special 
statute. 

The license to the separate companies was to use the im- 
provement “on all cars belonging, or which might thereafter 
belong,“ to the licensee. 

These were written licenses, and the eourt finds that one of 
them actually contemplated the state of affairs as they existed 
at the time of hearing. 
judge Lowell says the nearest analogy to the case before 
him is that of two persons, separately authorized to use the 
invention, becoming partners and using it in precisely the same 
business as before, and concludes by saying that he held the 
licenses transmissible by succession to a corporation formed of 
a union of the two licensees which succeeded to the rights, 
duties and obligations of both. : 

In our opinion this judgment was right, but the premises 
bear very little analogy to those of the case at bar, and we 
only refer to it because it seems to us as if it or some similar 
case, unknown to us, must have been in the mind of ‘the. 
pleader when the bill was drawn. 

This brief is written without having seen the appellants’ 
statement of the case or grounds of appeal, and; as we have 
several times said, the stating part of the amended bill is, to 
our minds, so uncertain as to make it difficult to give a fair 
synopsis of the pleadings; we, therefore, here print in full the 
opinion of judge Gresham, as filed in the case and reported 
in 11 Fed. Rep., 422, as follows: 
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“GresuaM, D. J. This is a suit brought by Charles H. Hap- 
good, James H. Hesse and John Parker, trustees of Hapgood 

Co., a defunct corporation, organized under the laws of the 
State of Missouri, and the Hapgood Plow Company, a corpo- 
ration organized under the laws of the State of Illinois, against 
Horace L. Hewitt. | 

“The relief sought is a decree compelling the defendant to 
assign to thé Hapgood Plow Company, as the successor of the 
Hapgood Company, or to the trustees of the last-named com- 
pany, in trust for the Hapgood Plow Company, certain let- 
ters patent which the defendant caused to be issued to him for 


improvements in iron sulky plows. The bill is demurred to 


for want of equity. It avers in substance: 


That the defendant represented to the „ Company, which 
was organized at St. Louis, under the laws issouri, to manufac- 
ture and sell plows and other implements, that he had had large ex- 


perience in manufacture and sale o — and devising and 


ant became the owner of some of the company’s stock, and was made 
ite superintendent; that in consideration of a salary of $8,000 a year 
t agreed to devote his time to the service of thecompany, 


the defendan 

and his skill in devising and improvements in plows manu- 

factured by it; that du his working hours, and with the 

aid of instructione, di and suggestions from the officers and 

pe —— — company, — defendant — — up — 
proved sulky plow, compan or an 

materials which were used in = scene ; that the com 


manufactured plows after the model so n up by the defendant 
„ 1878, the defendant 


in getting up said plow, and the improvements which it embraced, 
the defendant did no more than it was his duty to do uader his em- 
ployment, and his employers, Hapgood & Co., in equity became the 
owners of the t to manufacture ald plow, and of the right to a 
patent for anything that was ntable as an improvement of the 
same; and that the Hapgood P became the successor of 
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the Ha — 1 and owner of all its aseets of every kind and 
description, inclu ing i 


ts equitable right to said letters patent.“ 
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he was required or expected to do so. The bill a 
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required by his contract with Hapgood & Co. to exercise 


inventive faculties for the benefit of the com „ and there 
is nothing in the bill ſrom which it can be Prenat 


the defendant was aided and assisted by ‘advice and 
tions from other officers and employes of the com 
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of its business. This right, if it existed, being a mere per- 
sonal one, was not erable, and it was ex with 
the dissolution of the corporation. Curtis, Pats. (4th Ed.) 
213; Cont. Windmill Co. vs. Empire Windmill Co. 4 Fisher, 
t. Cas., 428. 
Demurrer sustained.” 
We respectfully submit that the decree should be affirmed 
and the appeal dismissed with costs. 
E. E. Woon, 
Epwarp Born, 
Counsel for Appellee . 


Cincinnati, O., January 11, 1886. 


